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COMMON    LAW    REPORTS, 

OF  CAIXI  ABOUXD   AND   DETEBMIXBD  IM 

THB  COUBTS  OF 

QUEEN'S  BENCH,  COMMON  PLEAS,  EXCHEQUER, 

AND 

COURT  OF  CRIMINAL  APPEAL. 


FINLAY  Mf.  LINDSAY.*  ^  rj,  ^^^ 

Qhmh'b  Bench 
(Queen's  Bench.)  ^      ''jZi'ld.' 

Macdonooh  (with  him  Keman\  on  behalf  of  the  defendant  in  thii  In  an  action 

^  ^  .of    Ubd,    for 

action,  applied  for  an  order  directing  an  inspection  of  certain  articles  pnb- 

liflhed    in   a 
documents,  stated  to  be  libels,  on  which  an   action  of  libel  had  newspaper,  the 

been  brought  against  the  defendant.  not  entitled. 

It  appeared  by  the  affidavits  in  support  of  the  application,  that  ^  '^^on 
the  phuntiff  was  the  proprietor  of  the  "Northern  Whig"  news-  on^hiS?^ 
paper,  in  which  a  number  of  articles  had  been  from  time  to  time  f^!^L^^ 
published,  reflecting  on  the  Town-council  of  Belfast,  of  which  the 
defendant  was  a  member,  charging  the  Council  with  mismanagement 
of  the  public  affisurs  of  the  borough,  and  imputing  to  them  improper 
motiyes.    The  defendant,  it  was  alleged,  had  written  or  supplied 
hints  for  articles  in  another  newspaper  called  the  ''Belfast  Chro- 
nicle,'' in  answer  to  these  charges  of  the  "  Northern  Whig ;"  and 

*  Coram  Cbahptom  and  Fxbbik,  JJ. 
▼OL.|^Y  1  L 
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H.  T.  1857*  it  waB  on  these  articles  the  present  action  was  founded.     The 

defendant,  in  his  affidavit,  admitted  he  had  written  certain  articles 
in  and  for  the  '*  Chronicle,"  but  denied  that  in  these  he  had  libelled 
any  person.  He  stated  that  he  had  not  kept  any  memorandum  of 
these  articles,  and  was  refused  by  the  plaintiff  an  inspection  of 
them ;  and  that  this  application  was  made  to  enable  him  to  plead, 
either  a  denial  of  being  the  writer  of  the  articles  complained  of,  or 
a  justification  of  such  of  them  as,  on  inspection,  he  should  discover 
to  be  his. 


Mcuidanogh. 

m 

Under  the  new  Law  of  Evidence  Act,  and  the  Common  Law 
Procedure  Act,  we  are  entitled  to  this  order,  as  the  defendant  is  en- 
titled to  an  inspection  of  such  documents  as  he  could  obtain  under  a 
bill  of  discovery.  The  object  of  the  Evidence  Act  was,  to  save  liti- 
gation and  prevent  actions  proceeding,  if,  on  an  inspection  of  the 
documents,  the  defendant  could  swear  he  did  not  write  them : 
Perroti  v.  Morris  (a).  In  that  case,  the  Court  of  Common  Pleas 
ordered  an  inspection  of  certain  documents  in  the  possession  of  the 
plaintiff  to  be  produced  to  the  defendant. 

.   Cbahpton,  J. 

I  do  not  see  the  principle  on  which  that  application  was  granted. 
The  test  to  be  applied  to  an  application  like  the  present  is,  would  a 
Court  of  Equity  order  the  discovery  of  evidence  in  a  case  such  as 
the  present  ?  If  a  defendant  be  entitled  to  see  the  documents  by 
which  a  plaintiff's  case  is  sustained,  the  plaintiff  would  be  entitled 
to  see  those  in  the  hands  of  the  defendant,  in  order  to  make  oat 
evidence  for  himself. 

PERani,  J. 

If  this  motion  be  granted,  any  man  charged  with  an  offence 
might  insist  on  the  prosecutor  producing  the  evidence  against  him. 


Ljfneh  and  JelUu^  contra,  were  not  caUed  on. 

(«)  8  Ir.  Jvr.  334. 
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Gbampton,  J.  H.  T.  1857. 

This  motion  must  be  refused,  with  costs.     An  inspection  is  to      hklat 
be  ordered  by  the  Court  in  all  cases  where  a  Court  of  Equity  would      ~     '~ 
order  it  on  a  biU  of  discovery ;  but  no  bill  of  discovery  could  be     eindsat.  * 
sustained  in  a  case  of  this  sort.    The  only  ground  suggested  is  the 
authority  of  the  case  of  Perroti  y.  Morris^  in  the  Court  of  Common 
Pleas.    I  am  disposed  to  think  there  is  a  mistake  in  the  report  of 
that  case,  or  that  the  matter  was  not  fuUy  before  the  Court    At  all 
eyents  we  do  not  agree  in  that  ruling  as  reported. 

Motion  refused,  with  costs^ 


TILLY  V.  FLETCHER. 

Btbnk,  for  the  defendant,  moved  that  the  officer  be  directed  to 
attack  his  certificate,  as  of  the  1 3th  of  March  1857i  to  the  minute 
prepared  by  the  defendant's  attorney  for  registry  of  the  rule  to 
discontinue,  entered  that  day  by  the  plaintiff,  and  that  the  rule 
be  registered  as  of  the  same  date. 

The  officer  had  refused  so  to  certify,  as  the  amount  of  the  costs 
payable  to  the  defendant  by  the  rule  was  not  specified  in  the  minute, 
in  which  the  costs  were  stated  as  *'  not  yet  ascertained.''  That  state* 
ment  was  sufficient.  If  the  costs  were  taxed  and  ascertained  before 
registration,  the  defendant  should  bear  the  expense  of  the  registry ; 
for  the  Taxing-master  would  allow  only  for  costs  actually  incurred, 
and  there  could  not  be  a  second  taxation.  Thi«  would  be  an  injus- 
tice to  the  defendant,  if  the  registration  of  the  rule  be  necessary  for 
his  protection ;  and  it  would  seem  that,  unless  the  rule  be  registered, 
the  defendant  might  become  liable  to  refund  whatever  sum  of  money 
he  should  recover  under  it.  The  3  &  4  Vic^  c  105,  s.  27,  gives  to 
those  rules  the  effect  of  judgments;  and  the  Irish  Bankrupt  Act, 
12  &  13  Vic,  c  107,  s.  113,  provides,  with  respect  to  all  judgments, 


E.  T.  1867. 

A  defendant 
wiU  be  permit- 
ted to  register 
a  mle  to  dis- 
oontinae,  with- 
out spedfying 
the  amonnt  of 
the  costs  which 
may  be  added 
to  sodi  mle 
when  taxed 
and  ascertain- 
ed. 
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B.  T.  1857*  that,  unlefls  they  be  resistered  within  twenty-one  days  finom  the  time 
Qutm'i  Bench  ^  o  ^  y 

^  -'w    ->     they  are  obtained,  they  shall  be  Toid  in  caae  of  the  rabeeqnent  bank- 

^^  rnptcy  or  insolvency  of  the  creditor ;  and  if  an  execution  should  be 

FUBTCUSB.  levied,  that  the  assignee  may  recover  the  fimits  of  it  from  the  judg- 
ment creditor.  Having  regard  to  these  provisions,  it  would  be  groaa 
negligence  in  the  defendant's  attorney  if  he  failed  to  roister.  The 
difficulty  in  the  officer's  mind  has  arisen  from  the  language  of  the 
3  &  4  Vie^  c.  105,  s.  28,  and  the  7  &  8  Ftc.,  c  90,  s.  4,  which 
require  that  the  amount  of  the  costs  shall  be  specified  in  the  minute ; 
but  that  language,  it  is  submitted,  applies  only  to  cases  in  which  the 
taxation  of  the  costs  should,  according  to  the  course  of  the  Court, 
precede  the  registration^  In  cases  such  as  the  present,  it  is  the 
practice  of  the  Common  Fleas  and  Exchequer,  and,  until  very 
recently,  in  this  Court,  to  tax  the  costs  after  the  registry,  as  in  caae 
of  judgments.  With  respect  to  the  latter,  for  example,  judgment 
for  the  defendant  on  demurrer,  where  nothing  but  costs  is  awarded, 
the  practice  is  similar  to  that  which  is  sought  to  be  established  as  to 
rules  by  this  application.  The  minute  is  first  presented  for  the 
'  Master's  certificate,  stating  the  costs  as  "  unascertained ;"  then  the 

registry  takes  place,  afterwards  the  taxation,  on  which  the  costs 
of  the  registry  are  allowed,  because  incurred ;  and  then,  upon  the 
attorney  presenting  the  i?axing-officer*8  certificate,  the  blank  left  for 
the  amount  of  the  costs  on  the  judgment-roll,  and  also  that  on  the 
registry,  are  filled.    That  is  the  uniform  and  unquestioned  practice 
as  to  judgments ;  and  yet  the  language  of  the  2nd  section  of  Sug- 
den's  Act,  as  to  the  registry  of  judgments,  is  exactly  the  same  as 
that  employed  in  the  4th  section  of  the  same  Act,  with  regard  to 
rules.     That  practice,  as  to  judgments,  must  be  erroneous,  unless 
the  construction  of  the  4th  section  contended  for  be  correct ;  for 
where  the  same  words  appear  twice  in  the  same  instrument,  they 
must  receive  the  same  construction,  in  the  absence  of  some  indication 
of  intention  to  use  them  in  different  senses. 

[Here  the  officer  informed  the  Court  that  the  subject  of  the  appli- 
cation had  undergone  discussion,  in  a  case  decided  in  this  Court  last 
Trinity  Term ;  whereupon  the  Court  directed  the  Counsel  for  the 
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defendant  to  mention  the  application   again,  when,  upon  inquiry,  £.  T.  1857. 
he  had  ascertained  what  had  taken  place  in  the  case  referred  to].     , ^ 

TILLY 
V. 

Byrne  this  day  stated  that  the  case  mentioned  by  the  officer  was  fletcheb. 
Clifton  y.  Gillman^  not  yet  reported,  decided  in  Trinity  Term  1866*  April  17. 
The  copy  of  the  order  was  in  Court.  It  was  an  application  to  set 
aside  a  plea  of  a  pending  action,  on  the  ground  that  before  action 
the  plaintiff  had  entered  a  rule  to  discontinue  a  previous  action  for 
the  same  cause,  which  was  the  alleged  pending  suit.  No  rule  on  the 
motion,  as  the  costs  of  the  first  action  were  unpaid  at  the  commence- 
ment of  the  second.  Upon  debate  of  the  motion,  stress  was  laid,  by 
the  Counsel  for  the  defendant,  upon  the  words  of  the  28th  section  of 
Figot's  Act,  and  of  the  4th  section  of  Sugden's  Act ;  and  he  con* 
tended  that  the  amount  of  the  costs  should  be  ascertained  before 
registration.  The  Court,  it  is  true,  assented  to  this  view;  but 
it  was  not  necessary  to  the  decision ;  and  their  attention  was  not 
called  to  the  fact  that  the  language  of  the  2nd  section  of  Sugden's 
Act  was  identical  with  that  of  the  4th,  as  to  rules,  and  yet,  accord- 
ing to  the  unquestioned  practice,  the  costs  of  judgments  were  not 
ascertained  until  after  the  registry. 

Per  Curtam. 

Take  the  order,  in  the  terms  of  your  application. 


I  • 


In  re  MILLER.  T.  T.  1857. 

ilfoy  28. 


On  the  5th  of  May  1 857,  a  commission  issued  out  of  the  Court  ?*•  ^'^  of 

Queen's  Bench 

of  Queen's  Bench,  appointing  John   Miller  a  Commissioner  for  i^^   appoint- 
ing Commis- 
taking  Affidavits  for  the    Irish  Common  Law   Courts    *^in  the  lionen    ui 

BaA  dittrict  ai  Bristol/*  the^Wsh  Com- 

mon   Law 
Courts,  does 

not  limit  them  to  a  particiilAr  place   within  the  district  for  which  ther  are 

appointed. 
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T.  T.  1857*       Reeves  now  applied  to  amend  the  commission,  by  striking  on! 

«-^^, the  words  ''  at  Bristol."     The  Bath  district  comprises  the  counties 

HELLER.  ^^  Gloucester,  Somerset,  Monmouth,  Wilts  and  Dorset,  the  counties 
of  the  cities  of  Bristol  and  Gloucester,  and  the  county  of  the  town 
of  Poole. 


Lefbot,  C.  J. 

I  have  had  a  communication  made  in  reference  to  this  matter, 
through  my  Regbtrar,  and  have  ascertained  that  the  Court  of 
Chancery  in  Ireland  does  not  limit  its  Commissioners  for  taking 
Affidavits  in  England  to  a  particular  place  within  the  district  for 
which  the  Commissioner  is  appointed ;  and  we  are  of  opinion  that, 
in  this  respect,  the  practice  of  this  Court  should  be  similar  to  that 
of  the  Court  of  Chancery.  In  Ireland  we  confine  ourselvea  to  a 
county,  and  even  to  a  particular  place  in  that  county ;  but  in  appoint- 
ing Commissioners  in  England,  we  shall  follow  the  practice  of  the 
Court  of  Chancery  in  Ireland. 

Motion  granted. 

Note.— By  13  &  14  Vic.  c.  18,  s.  47  (Process  and  Practice  Act),  the  Court  of 
Qaeen's  Bench  now  appoints  Comnussioners  for  taking  Affidavits  or  special  bail  for 
the  Snperior  Courts  of  Common  Law. 


REGINA,  at  the  prosecution  of  CALLAGUAN, 

v» 
FISHBOURNE. 


iUoySO. 


A  party  ap.    Fitzqibbon  moved  to  make  absolute  a  conditional  order,    that 
nu^amus        A  mandamus  do  issue,  directed  to  Joseph  Fishbourne,  command- 

wUhh!^"^  ing    him,   as   arbitrator   appointed    under  the    provisions    of   the 

•onable   time 

after  the  iojuy  complained  of. 


COMMON  LAW  REPORTS.  7 

Railway  Acts,  Ireland  (1851),  to  inquire  and  adjudicate  upon  the  T.  T.  1857. 
compensation  to  be  paid  hj  the  Company,  for  injury  done  to  certain     »„    ^      / 

RXGXNA 

houses,  the  property  of  the  prosecutor,  by  the  execution  of  the  works  p, 

of  the  Wicklow  Railway  Company. 

The  affidavit  of  the  prosecutor,  on  which  this  order  had  been 

obtained,  stated  that,  in  and  previous  to  1845,  he  was  seised  of 

certain  houses  and  lands  in  the  county  of  Dublin,  along  the  line 

of  the  then  projected  Railway  from  Dublin  to  Bray,  and  that  he 

was  sefved  with  a  preliminary  notice  of  the  intention  of  taking  a 

portion  of  said  land,  for  the  purpose  of  said  Railway.    That  in  the 

year  1852  the  works  were  commenced,  and  in  1853  an  embankment 

was  raised  in  front  of  said  houses,  which  considerably  deteriorated 

their  value.     That  the  Company  did  not  require  any  portion  of  his 

property,  and  he  consequently  was  not  served  with  a  notice  to  treat. 

That  having  been  informed  that  Mr.  Fishboume  was  appointed  an 

arbitrator  between  the  Company  and  those  claiming  compensation 

for  damage  done  to  their  property,  he  attended  before  him  in  the 

year  1852,  when  he  was  told  by  a  person  in  the  employment  of  the 

solicitors  of  the  Company  that  there  was  no  use  in  his  making 

application  for  compensation,  as  he  had  no  right  to  same.     The 

*  affidavit  further  stated  that  he  had  been  residing  in  England  since 

1851,  and  was  unable,  therefore,  to  observe  the  injurious  effect 

caused  by  the  said  Railway  to  his  property,  and  that  he  did  not 

come  to  reside  in  this  country  until  1857.      That  he  had  made 

frequent  applications,  since  his  return,  for  compensation,  and  was 

refused. 

Deasy^  for  the  Company — 

Showed  cause  against  the  granting  of  this  order,  relying  on  the 
length  of  time  that  had  been  allowed  to  elapse  before  any  application 
was  made  to  the  Company  for  compensation. 

Lefbot,  C.  J. 

Five  years  have  elapsed  since  this  award  was  made ;  the  parties 
had  notice  of  the  proceedings,  and  of  the  arbitrator  acting ;  and  this 
Court,  in  granting  a  mandamus,  looks  always  to  the  consequences 


8  COMMON  LAW  REPORTS. 

T.  T.  1857.  and  also  to  the  acts  of  the  party  who  had  such  notice;  it  is  his  own 
fault  if  he  did  not  proceed  when  the  arbitrator  was  acting. 


BKOIVA 

cr. 

rUHBOUBinB. 


Cbampton,  J.,  concurred. 

Moore,  J. 

I  have  always  understood  the  rule  of  the  Court  to  be,  that  a 
party  applying  for  a  writ  of  mandamus  should  apply  within  a 
reasonable  time ;  and  the  Court  does  not  extend  the  rule  to  parties 
remaining  inactive,  while  they  are  cognisant  of  their  rights. 

Cause  allowed. 


DELAHUNT  v.  BENNETT.* 


JIIIM3. 


On  a  motioii  Hbron,  for  the  judgment  creditor,  moved  to  make  absolute  a  con- 
to  attach  debts, 

under  the  gar-  ditional  order  on  the  garnishee  to  pay  over  the  money  attached 
niahee  daoaea  .     , .    «       , 
of  the  Common  ^^  his  hands. 
Law    Prooe- 
dnre  Act,  the 

^^^l^^^^*"^       An  attorney  appeared  to  show  cause  on  behalf  of  the  garnishee. 

Counael,   and 
not  by  attor- 

^7*  Coaies  objected  that  a  garnishee  could  not  be  heard  by  attorney. 


Pbrein,  J.,  having  consulted  with  the  other  Members  of  the 
Court,  directed  that  the  garnishee  must  appear  by  Counsel. 

*  Cbroai  Pbreut,  J. 

NoTX. — ^A  limilar  order  was  made  with  regard  to  an  ezecntion  creditor 
appearing  on  an  interpleader  motion. 
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T.  T.  1857. 

Queen's  Beneh 


MURPHY  V.  BENNETT.* 


CARROLL,  Garnishee. 

Jwud. 
D.  C.  Hbbon,  for  the  plaintiff,  on  a  former  day  had  obtained  an  where  the 
absolute  order  to  attach  a  debt  of  £6400,  due  by  Carroll  the  S'l^S^tfor 
garnishee  to  the  defendant ;  and  a  summoning  order  had  been  ^^^^,!!!^!!!Si!g 

served  on  the  garnishee  to  appear  before  a  Judge  in  Chamber.      S^iiff^^mngt 

bring  the  mat- 
ter before  the 
Owen,  for  the  garnishee,  appeared  to  show  cause.     An  affidavit  I*nll  Court  by 

had  been  filed.  notice. 

Perrut,  J.,  said  that  he  had  conferred  with  the  other  Judges 

of  the  Court,  and  the  practice  should  be,  where  an  affidavit  was 

filed  by  the  garnishee  for  cause,  that  the  plaintiff  should  come  before 

the  Fall  Court  by  motion  on  notice,  to  make  absolute  the  order  upon 

the  garnishee  to  pay  notwithstanding  the  cause  shown. 

No  rule. 
*  Coram  Perbim,  J. 


VOL.  7.  2  L 
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T.  T.  1857. 

CamoL  Chom, 


Coi»(oIQiatetf  tfjbamjber.* 


COCHRANE  V.  CAMACE  and  others. 


Jwm\% 


In  an  actioD  Ejectment  on  the  title. — ^Plea,  by  way  of  equitable  defence,' 

of    CMectmont 

en  the    tide,  ayerred  that,  at  the  time  of  the  defendant  becoming  tenant  to  tha 

ftued  to  allow  Plaintiff  of  the   said  farm  of  land,   with  the  mill  and  baildings 

pleaded^  aa  ^^^^^i^*  ^^^  M'Gusker  was  in  possessioa  thereof  as  tenant  to  the 

fi^B^**    ^  plaintiff,  and  that  the  plaintiff,  in  order  to  get  possession  thereof, 

a.  85  of  the  requested  the  defendant  to  pay  to  him  (plaintiff),  for  said  M^Cosker, 
Common  Xaw 

Procednre         the  sum  of  £18,  owing  to  plaintiff  by  said  M'Cosker,  for  rent  and 
Amendment 

Act  (Ireland)  arrears  of  rent  of  said  premises,  and  that  defendant  accordingly  paid 

1856,     where 

snch    &ct8       said  Sam  of  £18,  to  the  agent  of  the  plaintiff,   whereupon  said 

the  taking  of  M'Gusker  gave  up  the  possession  of  said  fann  of  land  and  mill 
and  premises  to  the  plaintiff,  who  thereupon  gave  the  same  to  the 
defendant.  It  further  averred,  that  ia  consideration  that  defendant 
would  within  a  reasonable  time  expend  £160  in  repairing  and 
improving  said  farm  of  land  and  mill  and  premises,  and  erecting  new 
and  improved  machinery  in  said  mill,  plaintiff  promised  defendant 
and  undertook  that  he  would  not  deprive  him  of  the  possession  of 
jBaid  farm,  mill  and  premises,  or  disturb  him  therein,  so  long  as 
'he  should  continue  to  pay  the  rent  thereof  regularly,  without  repay- 
ing to  the  defendant  the  amount  so  paid  and  expended  by  him  as 
aforesaid.  Breach,  that  although  defendant  expended  the  £160,  and 
regularly  paid  his  rent  up  to  the  1st  of  May  last,  yet  plaintiff 
refused  to  pay  said  sum  oT  £18,  or  to  reimburse  defendant  the 
amount  of  his  said  expenditure,  or  any  part  thereof. 

James  Lowry  applied  to  set  aside  this  defence. 
It  is  settled  now  that  the  Court  will  not  allow  that  to  be  pleaded 
as  an  equitable  defence  which  would  not  in  a  Court  of  Equity  entitle 

•  Coram  Cramptok,  J, 
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the  party  to  a  perpetual  and  unconditional  injunction.    It  is  sub-  T.  T.  1857. 
mitted  that  this  is  not  such  a  case.    Further,  an  account  must  be     <— -^—  ■> 
taken  of  the  sum  expended,  and  a  C!oort  of  Law  has  no  machinery  ^ 

for  that  purpose.  camack. 


Brooke  and  S,  F.  Johnstone^  contra. 

This  is  not  a  case  of  account,  it  is  an  agreement  for  a  lease, 
in  fact  an  equitable  lease:  Shep,  Touch.<^  p.  107-  This  is  our  sole 
plea,  and  is  not  open  to  the  objection  taken  in  Mines  Royal  Society 
V.  Magnay  (a) ;  and  when  pleaded  alone  an  equitable  plea  is  noXyper 
sej  to  be  tested  by  the  strict  rules  which  the  Courts  have  adopted 
with  respect  to  other  pleas. 


•/.  Lowry  replied. 

We  deny  any  such  agreement ;  it  is  pleaded  as  a  parol  agreement, 
and  is  bad  under  the  Statute  of  Frauds.  The  defendant  must  go 
to  Equity. 

Cbampton,  J. 

I  cannot  allow  this  plea  to  stand ;  at  the  same  time  it  discloses 
a  case  for  Equity ;  and  the  party  can  proceed  in  Equity  by  cause 
petition.  Whether  there  was  any  such  agreement  is  a  serious 
question,  and  the  landlord  may  have  some  matter  of  fact  to  put 
forward  in  denial  that  there  was  an  agreement.  It  is  utterly 
impossible  to  close  this  case  without  an  account,  and  this  Court 
has  no  officer,  no  machinery,  no  authority  to  take  such  an  account. 
The  order  of  this  Court  must  be  final  and  absolute. 

Flea  set  aside.    No  costs. 

(a)  10  EzcL  480. 
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T.  T.  J 857. 

ContoL  CAoM. 


j^  19.  KENYON  V.  YOUNG .♦ 

Whflo  a   de-  T.  K.  Lowrt   (with  him  W.  Mutgrave)  applied  to  set  aside  a 
mnmr  if  act 

down  for  arga.  judgment  obtained  on  demurrer,  and  the  subsequent  proceedings 
inenty  and  no- 
tice senred,  it  thereon,  on  the  grounds  of  irregukritj.     The  rule  setting  down 
is  forthwith 
listedandliable  the  demurrer  for  argument  had  been  entered  and  notice  served  on 

June  10th,  and  the  demurrer  called  on  and  allowed  on  the  following 

day,  in  the  absence  of  Counsel  and  attorney  for  the  defendant. 

J,  Rolnnsan  and  J,  F,  Towmend^  for  the  plaintiff,  resisted  the 
motion. 

BAUi,  J.,  after  consulting  the  officers  of  the  respective  Courts, 
stated  the  practice  to  be  that,  as  soon  as  a  demurrer  is  set  down 
and  notice  served,  it  is  forthwith  listed  and  liable  to  be  called  on, 
and  therefore  refused  the  motion  on  the  ground  of  irregularity  ;  but 
the  defendant  having  made  an  affidavit  of  merits,  the  judgment  was 
set  aside  on  payment  of  costs. 

*  Coram  Ball,  J. 


j^  19.  KELLY  t^.  CALDWELL.* 

In  an  action  of  W.  Hsndxbson  applied  for  liberty  to  enter  a  suggestion  of  the 

ejectment    on 

tbe  title,  both  death  of  one  of  two  defendants  in  an  action  of  ejectment  on  the 

defendants, 

B.  &  W.,  had  title,   under  the  following  circumstances  : — Both  the  defendants, 

with  the  eject-  Robert  Caldwell  and  William  Caldwell,  had  been  duly  served  with 

^ftnc^  W.    ^®  ejectment.     Robert  took  defence  ;  William  died  without  taking 

^iff^d^*  defence,  and  after  the  time  limited  for  taking  defence  had  expired. 

fence,  but  after  f£Yn&  case  is  not  provided  for  by  the  Common  Law  Procedure  Act. 
the  expiration  '^  ^  ^ 

of    the    time  section  217.  that  section  being  applicable  only  to  the  case  of  tbe 
limited  for  takp 

ing     defence,  death  of  one  of  several  defendants  who  had  taken  defence :  Denny 

Leave  granted 

to  enter  a  sng-  v.  Jeffeott  (a). 

gestion  of  the 

death    of  W.,        p      Curiam^— Tnkfi  the  order, 
according     to        ^  ^'    ^ 

the   former 

pnctioe,  this  caae  not  being  provided  for  by  the  Common  Law  Procedure  Act  1853. 

•  Coram  Ball,  J.  (a)  6  Ir.  Jur.  282. 
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E.  T.  1856. 

Queen's  Bench 


JONES  V.  JEFFREYS. 


(QueerCs  Bench.) 


May  5. 


ExHAM,  on  behalf  of  the  defendant,  moved  that  the  noUce  of  trial  Where  a  de- 
'  miirreriB  taken 

and  the  judgment  entered  on  the  third  cause  of  action  in  this  case  to  a  portion  of 

the   canae    of 

be  set  aside,  as  said  notice  of  trial  was  served  before  issue  was  action     in    a 

summons  and 

joined.     To  this  third  cause  of  action  a  demurrer  had  been  filed,  plaint,  and  the 

Bnmmona  and 

and  plaintiff  then  applied  for  liberty  to  amend  his  summons  and  plaint  is  then 

plaint,  and,  having  amended  in  pursuance  of  leave  so  granted,  two  defendant  has, 

dajs  after  he  marked  judgment  because  no  defence  had  been  filed  to  ^|^^n  of  the 

the  plaint  so- amended.     This  was  an  irregularity,  as  the  defendant  ^J^^^'' 

had  twelve  days  to  plead  after  the  amendment.     The  44th  section  -f  <^   twelve 

■^  '^  days  to  plead 

of  the  Procedure  Act  provides,  that  where  an  amendment  of  any  to  this  amend- 
ed  summons 

summons  and  plaint  is  allowed,  no  new  requisition  to  plead  thereto  and  plaint, 
shall  be  necessary,  but  the  defendant  shall  be  bound  to  plead  to 
the  amended  pleading  within  the  time  specified  in  the  original 
requisition,  or  within  two  days  after  notice  of  the  amendment, 
whichever  shall  last  expire,  unless  otherwise  ordered  by  the  Court 
or  a  Judge ;  and  in  case  the  amended  summons  and  plaint  had  been 
pleaded  to  before  amendment,  and  is  not  pleaded  to  de  novo  within 
two  days  after  notice  of  the  amendment,  or  such  other  time  as  the 
Court  or  Judge  shall  allow,  the  defence  originally  pleaded  thereto 
shall  stand  and  be  considered  as  pleaded  in  answer  to  such  summons 
and  plaint.  We  say  this  case  comes  within  the  latter  branch  of  the  * 
44th  section,  the  demurrer  being  still  on  record.  A  demurrer  is 
now  different  from  what  it  formerly  was,  and  amounts  to  a  defence : 
Boylan  v.  Belfast  Junction  Railway  Co.  (a) ;  Stradbrooke  v. 
Unihank  {h), — [Moobe,  J.  The  case  of  a  demurrer  appears  to  be  a 
canu  omissus  in  the  Act.] — Arch.  Chitty,  by  Prentice^  p.  1215.  The 
90th  section  of  the  English  Act  differs  somewhat  from  the  Irish  Act, 

(a)  4  Ir.  Com.  Law  Bep.  172.  (6)  M.SS.,  in  Chamber. 
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E.  T.  1856.  for  the  word  "pleading"  is  used  instead  of  the  word  "defence," 
■Queen's  Bench 

in  the  Irish  Act — [Moore,  J.    Why  should  the  plaintiff  be  allowed 

to  abridge  the  time  for  pleading,  because  of  his  own  blunder  in 

issuing  an  informal  or  bad  summons  and  plaint? — Crampton,  J. 

If  the  defendant  bad  jpleaded  instead  of  demurring,  the  section  would 

applj,  but  a  demurrer  seems  omitted  in  the  Act.] 


JONES 
V. 
JEFFREYS. 


0*Riordany  contra. 
*  Where  a  defendant  pleads  a  plea,  the  Court  sajs  if  he  puts  in 
no  other  defence  he  will  have  the  benefit  of  that  plea ;  and  the 
first  part  of  the  44th  section  is  applicable  to  this  case.  It  contem- 
plates a  case  when  a  demurrer  is  gone,  and  the  demurrer  now 
on  the  file  is  a  nullity;  it  is  false  and  frivolous,  because  of  the 
amendment,  and  has  no  applicability. 

Per  Curiam, 

We  will  set  aside  this  judgment.     No  costs. 


H.  T.  1857. 
Jan.  13. 

On  a  motion  to 
tet  aside  plead- 
ings as  embar- 
rassing,   costs 
are  discretion- 
ary with  the 
Conrt,  and  will 
be  awarded, 
thooeh  not  de- 
manded by  the 
notice  of  mo- 
tion,  if    the 
Conrt  think  it 
a  fit  case  for 
costs. 


FABRER  V.  MORRIS. 

This  was  an  action  for  breach  of  a  covenant  for  the  enjoyment 
of  an  exclusive  right  of  fishery.  The  summons  and  plaint  set  out 
an  indenture  of  lease,  dated  the  18th  of  August  1834,  by  one 
Martin  Morris  to  John  Moore,  of  the  house  and  lands  of  Spiddal 
Lodge,  ^'together  with  the  exclusive  right  of  the  fishery  in  the 
river  Spiddal,"  for  three  lives  ;  by  which  indenture  Martin  Morria 
covenanted  with  John  Moore,  his  heirs,  executors,  administrators 
and  assigns,  **  That  he  John  Moore,  his  heirs  and  assigns,  should 
«and  would  have  full  and  free  liberty  and  power,  and  the  sol^ 
'*  and  exclusive  right  of  fishing  in  the  said  river  Spiddal  during  the 
**  continuance  of  the  said  demise."     The  summons  and  plaint  then 


COMMON  LAW  REPORTS. 


15 


stated  an  indenture,  dated  the  2l8t  of  August  1854,  between  John  H.  T.  1657^ 

Queen's  Benek 
Moore  of  the  first  part,  John  Wilson  Fitzpatrick  of  the  second  part, 

and  the  plaintiff  of  the  third  part,  wherebj  John  Moore  conveyed, 

and  John  Wilson  Fitzpatrick  confirmed,  unto  the  plaintiff  the  said 

lands  and  the  fishery  for  the  same  lives  as  in  the  indenture  of  1834. 

It  then  stated  a  breach  of  the  covenant.     To  this  the  defendant 

pleaded,  first,  that  Martin  Morris,  at  the  time  of  the  making  of  the 

said  indenture  of  the  18th  of  August  1834,  had  the  exclusive  right 

of  the  fishery  in  said  river  of  Spiddal,  so  as  to  enable  him  to  make 

such  indenture  of  lease.     Secondly,  that  John  Moore  did  not  grant 

or  convey  to  the  plaintiff  the  sole  and  exclusive  right  of  fishing 

in  the  said    river    Spiddal,  as  same  was  demised    by  the  said 

indenture  of  the  18th  of  August  1834  by  the  said  defendant  to 

the  said  John  Moore* 


Todd  moved  to  set  aside  the  defences,  as  being  embarrassing, 
and  because  they  tendered  immaterial  issues. 

Blake  (with  him  Jf.  Morris)^  contra. 

Per  Curiam. 

The  pleas  are  clearly  embarrassing,  and  must  be  set  aside. 


The  Court  will  not  give  costs  of  the  motion  against  defendant^ 
no  costs  being  demanded. 


Per  Curiam. 

Costs  are  discretionary.     Allow  the  motion,  with  costs. 
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T.  T.  1857. 

Quern's  Bench 


WEST  V.  BARRINGTON.* 

In    cases    of  In  this  case  the  defendant,  by  leave  of  the  Court,  had  pleaded  and 

^*rpigg    u6iiiur> 

ten,  the  right  alBo  demurred  to  the  counts  in  the  summons  and  plaint,  and   the 

to  beffin  is  xo- 

golated  by       plaintiff  had  also  demurred  to  the  defendant's  pleas :  both    the 

thus    wbexe^    demurrers  now  came  on  to  be  heard  together. 

the  defendant 
has   pleaded, 

m^Lt^  ^       S.  Ferguson  (with  him  J.  E.  WaUh\  for  the  plaintiff. 
h^"i*   E^*"J^       Where  there  are  cross  demurrers,  it  is  the  right  of  the  plaintiff 
to  begin.  to  begin :  Barker  y.  The  Midland  Railway  Con^pany  (a) ;  Halhead 

y.  Young  {by 

D.  Lynch  and  May^  for  the  defendant 

LXFROT,  C.  J. 

Each  case  must  depend  upon  the  nature  of  the  demurrers,  and  be 
regulated  very  much  by  convenience.  Eyery  Court  settles  its  own 
practice.  In  the  present  case  the  defendant  has  demurred  to  all  the 
counts  in  the  summons  and  plaint;  and  if  that  demurrer  succeeds,  the 
case  is  at  an  end.  The  Counsel  for  the  defendant  therefore  most 
begin. 

Crampton  and  Moobb,  JJ.,  concurred. 


(a)  18  C.  B.  53,  note  a.  (fr)  6  EL  &  B.  312,  318. 

*  FXRBIN,  J.,  O^MIlle. 
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T.  T.  1857. 

Que€H*B  Bench 


BOYCE  V.  ROSBOROROUGH. 

June  11. 

Macoohogh  (with  him  D,   Lynch)  applied  for  a  commission  to  An    affidayit 

to  ground  an 

examine  a  witness  whose  evidence  was  required  at  the  trial  pending  order    for   a 

commission  to 

in  this  cause.     The  affidavit  of  plaintiff's  attorney,  upon  which  the  examine  a  wit- 
ness resident 

motion  was  grounded,  stated  that  he  was  informed  and  believed  oat  of  the  jn- 

that  the  witness  was  unable  to  attend,  in  consequence  of  his  delicate  the   ground 
state  of  health.  Sh^'^ 

dence    is    re- 
quired is  nn- 

Lawson  and  jfiTorm,  contra.  ?*^^®  ^  »**«^^' 

'  m  consequence 

An  affidavit  on  information  and  belief  is  insufficient,  where  it  is  o^  ^ ,  health, 

must  be  posi- 

in  the  power  of  the  party  making  the  application  to  produce  an  tive,  and  one 

on  information 

affidavit  of  persons  who  could  depose  positively  to  the  fact.     The  and  -belief  is 

hisufficient. 

attorney  had  it  in  his  power  to  produce  the  certificate  of  the  doctor 

in  attendance  on  the  witness  sought  to  be  examined,  and  is  bound 
to  do  so,  in  order  to  show  the  application  is  bona  fide :  Davis  v. 
Lowdnes  (a) ;  Abraham  v.  Norton  (b). 

Lbfbot,  C,  J. 

We  must  refuse  this  application.  It  would  be  a  bad  precedent  to 
admit  such  an  affidavit.  We  will  allow  the  motion  to  stand  for  a 
positive  affidavit. 

(a)  7  DowL  101.  (6)  Ibid,  266. 


MORRIS  V.  HARTLEY. 

Junei* 

CuRBAN,  on  behalf  of  the  plaintiff,  applied  for  liberty  to  file  a  repli-  After  a  trial 

had,    and   a 
cation  in  this  case.     The  action  was  brought  for  money  paid  and  yerdict     set 

aside  on  an 
issue  raised  on  the  defence,  the  Court  will  not  allow  a  replication  to  be  pleaded, 
unless  a  strong  case  be  made  for  the  exercise  of  this  jurisdiction. 

VOL.  7.  3  L 
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T.  T.  1857.  goodfl  supplied  for  plaintiff's  use,  to  which  the  defendant  pleaded ; 
and  on  these  pleadings  the  issue  was,  whether  the  money  so  paid 
was  paid  in  liquidation  of  the  plaintiff's  demand  ?  At  the  trials  a 
yerdict  was  found  for  the  defendant,  and  this  verdict  was  set  aside 
on  motion,  and  a  new  trial  awarded. — [Moors,  J.  The  Court  of 
Conmion  Fleas  have  refused,  after  a  verdict  has  been  set  aside,  to 
allow  a  motion  of  this  nature,  unless  on  notice  grounded  on  affida- 
vit.]— An  affidavit  is  unnecessary  in  the  present  case.  We  admit 
the  receipt  of  the  money  stated  in  the  defence ;  but  we  say  that 
money  was  paid  on  foot  of  a  different  demand,  and  we  seek  to  r^ly 
thatfiMSt 


Batteriby,  contra. 

After  the  verdict  has  been  set  aside,  the  Court  will  not  allow  a 
replication  to  be  put  on  the  file  raising  a  new  issue. 

LsFsor,  C.  J. 

We  should  be  very  slow  to  exercise  this  jurisdiction.  Before  we 
allow  a  par^  to  frame  a  new  pleading,  after  a  trial,  we  ought  to  be 
satisfied,  on  affidavit,  of  the  object  of  the  party,  and  that  the  appli- 
cation was  bona  fide.  No  such  ground  has  been  laid  for  the  present 
application ;  we  must,  therefore,  for  precedent  sake,  refiise  this  appli- 
cation, with  costs. 


M.  T.  1857. 

iVbo.  2. 


THE  QUEEN,  at  the  prosecution  of  JOHN  QUINLAN, 

V. 

JOHN  DANAHER  and  others. 


Application  to  In  this  case  a  verdict  of  manslaughter  had  been  found  against  the 

bail  priBonen, 

against  whom  prisoners  by  a  Coroner's  jury*  At  the  Summer  Assizes  1857»  holden 

a  true  bill  for 

muder  hat      at  Nenagh,  for  the  county  of  Tipperary,  the  grand  jury  found  a  bill 

been  found  by 

a  grand  jury, 

after  a  finding  of  manalatighter  by  a  Cozoner'B  jniy,  renned. 
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of  indictment  against  the  prisoners,  for  wilful  murder;  but,  owing  M.  T.  1857. 
to  the  illness  of  Danaher,  the  case  was  not  tried  at  those  Assizes.     « — v-*-*^  * 

THE    QUXEH 
V, 

R,  Armstrong  now  moved  that  the  prisoners  be  admitted  to  bail,    danahsb. 
Upon  reading  the  informations,  it  will  be  apparent  that  the  offence 
is,  at  the  utmost,  only  manslaughter,  and  solvent  and  approved  haXL 
can  be  given  to  a  large  amount 

CorbaUii^  for  the  Crown,  referred  to  Regina  v.  Chcqnmm  (a). 

LsFnoT,  C.  J.* 

This  case  was  investigated  by  the  grand  jury,  with  the  favorable 
circumstance  before  them  that  a  verdict  of  manslaughter  only  had 
been  found  at  the  Coroner's  inquest,  and  yet  the  grand  jury  found  a 
bill  for  murder ;  under  these  circumstances,  the  Court  cannot  enter 
into  speculations  as  to  the  crime  being  of  a  less  serious  character* 

MooBB,  J.,  concurred. 

Motion  refused. 

(a)  8  C.  &  P.  558,  560. 
*  Cramptoii  and  Pxbbih,  JJ.,  obHmtihw. 


THE  QUEEN 

V. 

DANIEL  GALLAGHER,  JAMES  M<BRIDE,  DENIS  COLL 

and  PADDY  COLL. 


Nov.  5, 


In  this  case,  the  prisoners  had  been  committed  to  gaol  on  a  magis-  On  an  applica- 
tion to  admit 

trate  s  warrant,  charged  with  feloniously  stealing  sheep,  and  bail  priaonen  to 

bail,  the  Court 
will  consider  not  only  the  amount  of  the  bail,  but  also  the  probability  of  the  prisoners 
appearing  to  take  their  trial ;  and  therefore  where,  upon  a  charge  of  riieep-stealinff, 
bail  had  been  refused  by  the  local  magistrates,  the  Court,  although  it  has  a  contr^ 
lin^  Dower  oyer  the  discretion  of  magistrates  in  such  cases,  will  not  interfere,  unless 
satisfied  that  such  discretion  has  Men  improperly  exercised. — P?ibbzn,  J.,  dts- 
senHenieJ] 
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M.  T.  1657.  bad  been  refused  bj  the  committing  magistrates.    It  appeared  by 

Guru's  Betich 
^-^.^     the  affidavit  of  Thomas  Fitzgerald,  Crown  Solicitor  for  the  coanty 

^  of  Donegal,   that,  for  some  time  past,  the  mountains   adjoining 

GALLAGHER  Gwccdore  in  that  county  had  been  tenanted  bj  Scotch  and  English 

settlers,  who  had  imported  a  large  number  of  sheep,  of  which 

about   1200  had    been  destroyed  and  made  awaj  with  towards 

the  close  of  the  year  1856,  and  the  beginning  of  1857.     Many 

of  the  carcasses  of  the  sheep  had  been  found  buried,  in    bogs 

adjoining  the  said  mountains,  in  a  mutilated  state;  and  at   the 

Summer  Assizes  of  1857>  holden  at  Lifibrd,  for  the  county  of 

Donegal,  a  presentment  for  the  value  of  the  sheep  had  been  passed 

by  the  grand  jury,   and  fiated,  afler   investigation  by  Fennefa- 

ther,  B.,  and  the  amount  of  the  presentment  directed  to  be  levied 

o£f  the  district  in  which  the  sheep  were  destroyed ;  that  unceasing 

efforts  were  being  made  to  bring  the  guilty  parties  to  justice,  and 

that  deponent  believed  it  would  tend  to  frustrate  the  ends  of  justice 

if  the  prisoners  were  admitted  to  bail. 

The  only  evidence  against  the  prisoners  was  several  informations 

made  by  James  Boyle,  an  approver,  in  one  of  which  he  stated  that 

the  Colls  had  told  him  that  their  reason  for  killing  the  sheep  was  U> 

hunt  the  Scotchmen  out  of  the  country,  that  the  people  might  have 

the  mountains  to  themselves  again.     It  appeared,  however,  upon 

the  information,  that  the  Colls  referred  to  were  not  the  prisoners. 

R,  Dowse  now  moved  that  the  prisoners  be  admitted  to  baiL  It 
is  laid  down  by  Lord  Campbell,  C.  J.,  in  Baronnets  cckse  (a),  that, 
in  applications  of  this  nature,  three  points  are  to  be  considered — 
the  charge,  the  nature  of  the  evidence,  and  the  punishment  annexed 
to  the  offence.  In  the  present  case,  the  charge  is  sheep-stealing, 
and  the  only  evidence  that  of  an  approver.  Without  going  so  far 
as  to  contend  for  it  as  matter  of  law,  it  is  clear  that,  as  matter  of 
practice,  the  evidence  of  an  approver  must  be  corroborated :  Regina 
V.  Stubbs(b),  The  necessary  elements  therefore  concur  in  favour 
of  this  motion ;  but  I  submit  that  the  true  principle  to  guide  the 

(a)  17  Jur.  184,  185;  S.  C,  1  £1.  &  B.  1.         (6)  1  Jur.,  N.  S.,  Hid. 
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Court  is  that  stated  bj  Coleridge,  J.,  in  Regina  y.  Scaife  (a),  not  to  M.  T.  1857* 

•  X     au  •!*  •  r  •  VAX-  Qiieen*9  Bench. 

examine  into  the  gnilt  or  innocence  of  a  prisoner,  but  to  insure     -     -  ^  -.  " 

the  certainty  of  his  appearing  to  take  his  trial ;  solvent  and  suffi- 
cient  bail  will  effect  that. — [Cbampton,  J.  That  is  too  wide  a  oallaohsb 
proposition;  it  is  an  element  only  in  the  consideration  of  the 
case.] — The  affidavit  of  the  Crown  Solicitor  shows  that  the  object 
of  keeping  the  prisoners  in  gaol  is  to  facilitate  the  Crown  in  the 
procuring  of  evidence  against  other  persons,  and  the  Court  cannot 
act  on  this  principle  in  refusing  bail. — [Lefrot,  C.J.  The  pri- 
soners have  been  committed  on  a  charge  of  felony,  and  bail  has  been 
refused  by  the  magistrates ;  this  Court  has  a  controlling  power  to 
see  that  a  proper  discretion  is  exercised  by  the  local  magistrates, 
and  the  public  interest  requires  that  they  should  be  sustained  in 
its  due  exercise.  It  would  have  been  an  undue  exercise  of  that 
discretion  in  the  present  case,  if  there  had  not  been  sufficient /irtma 
facie  evidence  to  convict  the  prisoners.] 

Major  and  Robert  Johnston^  for  the  Crown. 

There  is  sufficient  on  the  face  of  the  informations  to  warrant  a 
jury  in  convicting,  if  they  believe  the  evidence.  The  affidavit  of 
the  Crown  Solicitor  discloses  that  the  destruction  of  these  sheep 
is  the  result  of  a  vast  conspiracy  against  the  English  and  Scotch 
tenants  of  this  district.  The  mutilation  of  the  carcasses  proves  that 
it  is  no  ordinary  offence  of  sheep-stealing.  The  magistrates  are 
pursuing  a  strict  investigation  into  all  the  circumstances,  and  the 
consideration  that  the  enlarging  of  the  prisoners  would  prevent 
these  inquiries  being  successfully  prosecuted  will  weigh  with  the 
Court  on  this  motion.  It  is  not  the  guilt  or  innocence  of  the 
accused  persons  which  is  now  to  be  investigated,  nor  the  amount 
of  evidence  which  may  probably  be  adduced  against  them  at  the 
trial ;  the  magistrates,  on  the  spot,  anxious  to  secure  their  attend- 
ance to  take  their  trial,  have  exercised  a  wise  discretion  in  refusing 
bail,  and  this  is  not  a  case  for  the  Court  to  interfere  with  that 
discretion.     They  referred  to  Regina  v.  Seery.* 

(a)  9  Dowl.  ^53,  554. 
*  See  next  page. 
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M.  T.  1857.       Lepsot^CJ. 
^ — — V — -^  The  Court  is  of  opinion  that  the  prisoners  cannot  be  admitted  to 

^^  baiL    Mj  Brother  Perrin,  however,  is  of  the  contrary  opimon. 

OAi«LAOHEB  The  circumstance  of  so  hirge  a  number  of  persons  being  implicated 
in  this  conspiracy  satisfies  me  that  no  amount  of  bail  could  inaine 
their  appearing  to  take  their  trial,  because  the  very  bail  might  be 
indemnified  by  a  subscription  raised  to  defray  their  liability.  Con- 
sistently with  the  interests  of  justice,  therefore,  we  cannot  interfere 
in  this  case  with  the  discretion  with  which  the  law  has  invested  the 
local  magistrates,  and  which  they  have  exercised  in  refusing  to 
accept  bail. 

Ceampton,  J. 

I  am  of  the  same  opinion ;  this  is  not  an  ordinary  case  of  sheep- 
stealing  or  sheep-killing,  in  which  no  doubt  the  prisoners  might 
be  admitted  to  bail ;   but  it  appears  by  the  affidavit  of  the  Crown 
Solicitor,  that  there  is  a  deep-laid  and  wide-spread  conspiracy  to 
injure  these  pessons  who  are  not  indigenous  to  the  county  of  Done- 
gal, and  to  **  hunt  them  out  of  the  country,"  by  a  wholesale  system 
of  destruction  to  their  property.    I  quite  agree  in  the  view  of  my 
Lord  Chief  Justice,  that  we  should  by  no  means  arrive  at  any 
likely  probability  of  these  persons  appearing  to  take  their   trial, 
if  they  were  admitted  to  bail ;  the  bail  themselves  might  be  mem- 
bers of  this  very  conspiracy,  and  the  Crown  may  have  no  means 
of  ascertaining  that  fact.    The  presentment  by  the  grand  jury  is  a 
strong  presumption  of  the  existence  of  such  a  conspiracy,  and,  so 

E.  T.  1857.  *  BEGINA  v.  BBIAN  SEEBT  and  another. 

Mi^f  7.  In  this  case,  the  piiaonera  had  been  committed  to  the  gaol  of  Enniskillen,  on  a 
magistrate's  warrant,  charged  with  maiming  seren  cows.  It  appeared  by  the 
affidavit  of  William  Thompson,  the  son  of  the  prosecutor,  that  a  series  of  offianoea 
had  been  committed  against  the  propei^  of  the  prosecntor,  daring  the  three  months 
preceding  the  committal  of  the  prisoners,  and  that  yigilant  exertions  were  being 
made  to  discover  the  offenders ;  and  the  dqwnent  stated  his  belief  that  the  ends  of 
justice  required  the  detention  of  the  prisoners. 

R.  Johnston  now  moved  that  the  prisoners  be  admitted  to  bail. 

CorhaUU  and  X>.  C.  Heron,  for  the  Crown. 

The  Court  refused  to  interfere  with  the  discretion  of  the  magistrates. 

Motion  refused. 
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far  from  being  a  due  administration  of  justice,  it  would  be  ancillary  M.  T.  1857- 
to  defeating  the  ends  of  justice,  if  we  were  to  grant  this  motion.  *_    ^ 

THE    QUEEN 
V. 
PeRRIH,  J.  GALLAGHER 

Nothing  warrants  me  in  saying  that  the  prisoners  should  not  be 
admitted  to  bail,  on  giving  solvent  and  sufficient  security;  the 
amount  of  the  bail  to  be  fixed  by  this  Court,  and  the  persons 
tendered  to  be  approved  of  by  the  local  magistrates. 

MoOEEy.J. 

I  am  of  the  same  opinion  with  my  Lobd  Chief  Justice  and  my 
Brother  Crampton.  The  informations  and  affidavit  disclose  an  ex- 
traordinaiy  outrage,  the  result  of  a  wide-spread  conspiracy ;  and 
even  if  an  amount  of  bail  jr^re  exacted,  far  beyond  what  persons 
in  the  prisoners'  class  of  life  could  be  expected  to  give,  the  obser- 
vations of  my  Lord  Chief  Justice  would  still  apply ;  the  appear- 
ance of  the  prisoners  to  take  their  trial  could  not  be  secured. 

Motion  refused. 


DANIEL  V.  MCCARTHY.* 


Nov,  10. 


This  was  an  action  for  rent.     The  summons  and  plaint  alleged  that  To  an  action 

the  plaintiff  let  to  the  defendant  a  house,  situate,  &c.,  for  150  years,  ^  ^^  ^^  ^f 

a  honse,  the 
defendant  pleaded  (b^  way  of  defence  on  equitable  grounds)  a  parol  agree- 
ment between  the  plaintiff  and  defendant,  in  pursnance  of  which  the  plaintiff  had 
accepted  judgment  by  consent,  in  an  action  of  ejectment  for  the  honae,  for  non- 
payment of  £93.  156.,  the  rent  due,  and  had  taken  possession  of  the  house, 
and  also  of  certain  fixtures,  goods  and  chattels,  the  proper^  of  the  defendant, 
which  fixtures,  &c.,  together  with  the  defendant's  interest  and  good  will  in  the 
house,  being  of  the  yahie  of  £200,  it  was  agreed  should  be  sold  on  behalf  of  the 
plaintiff,  and  the  balance,  after  deducting  £§S.  158.,  due  for  the  arrears  of  rent, 
paid  over  to  the  defendant ;  and  the  derendant,  ayerred  that,  owing  to  the  plain- 
tiff's  neglect,  the  sale  nerer  took  place. — Held,  that  this  defence  was  not  such  an 
equitable  defence  as  is  contemplated  by  the  Conmion  Law  Procedure  Amendment 
Act  (Ireland)  1856. 

SemUe,  an  equitable  defence,  within  the  meaning  of  that  statute,  must  afford 
materials  to  the  Court  for  doing  complete  and  final  justice  between  the  parties. 

*  MooBS,  J.,  abienie. 
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M.  T.  1857.  to  hold  from  the  18th  July  1840,  at  £86  a-year,  payable  quarterly, 

V— ^v^ — *     of  which  rent  one  year  and  a-quarter,  amounting  to  the  sum  of 

^  £102.  lOs.,  was  due.    The  defendant  pleaded  for  defence  on  eqoit- 

M^CARTHT.    able  grounds  that,  after  the  letting  a  suit  had  been  instituted  in 
Chancery  against  the  plaintiff,  in  which  one  William  Daniel,  son 
of  the  plaintiff,  had  been  appointed  receiver  over  {inter  alia)  the 
house  in  the  plaint  mentioned,  and  as  such  receiver  was  paid  bj 
the  defendant  all  the  rent  due,  except  £93.  15s.,  and  that  it  was 
arranged  and  agreed  between  the  defendant,  and  the  said  William 
Daniel  acting  on  behalf  of  and  as  agent  for  the  plaintiff,  that  an 
ejectment  should  be  brought  in  the  plaintiff's  name  for  non-pay- 
ment of  the  said  sum  of  £93.  15s.,  and  that  the  defendant  should 
give  a  consent  for  judgment  therein,  and  should  also  give    up  to 
the  plaintiff  fixtures  and  certain  goods  and  chattels,  all  the  property 
of  the  defendant,  of  the  value  of  £75;  and  the  said  sum  of  £93.  158. 
was  to  be  discharged  out  of  a  large  sum  to  be  realised  by  the  sale 
of  the  defendant's  interest  and  good  will  of  and  in  the  said  house, 
fixtures,  goods  and  chattels,  which,  at  the  time  of  the  said  agree- 
ment, were  of  the  value  of  £200 ;  and  the  said  William  Daniel 
personally  undertook  to  dispose  of  the  same,  and  the  plaintifiT  was 
to  look  to  the  money  to  be  realised  by  the  sale  of  the  said  interest, 
good  will,  fixtures,  goods  and  chattels,  for  payment  of  the  said 
sum  of  £93.  15s.,  and  not  personally  to  the  defendant ;  and  the 
plaintiff,  after  deducting  from  the  proceeds  of  the  said  sale  the  sum 
of  £93.  15s.,  was  to  hand  over  to  the  defendant  the  balance  thereof. 
Averment,  that  the  defendant  gave  the  said  consent  for  judgment^ 
and  that  judgment  was  entered  thereon  by  the  plaintiff  on  the  2nd 
of  October,  and  that  on  the  4th  of  October  1856,  possession  was 
demanded  on  the  plaintiff's  behalf,  and  the  defendant  then  gave 
possession  to  the  plaintiff  of  the  said  house  and  fixtures,  goods  and 
chattels,  in  performance  of  the  said  agreement;  and  that  although  the 
same,  if  proper  steps  had  been  taken  for  the  sale  thereof  by  the 
plaintiff  or  William  Daniel,  within  a  reasonable  time  after  the  said 
4th  of  October  1866,  would  have  produced  the  sum  of  £200,  which 
would  be  more  than  sufficient  to  discharge  the  said  arrears  of  rent» 
yet  the  said  William  Daniel  and  the  said  plaintiff  used  no  diligence 


I. 
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about  selling  or  disposing  of  the  same,  and  by  their  negligence  the  M.  T.  1857. 

same  were  never  sold,  and  the  defendant  thereby  lost  the  residue  of     -"^^*    ^^ 

the  said  proceeds,  after  deducting  the  said  sum  of  £93.  15s.;  and 

besides  the  damage  sustained  by  the  defendant  in  that  behalf,  the    m'cabtht. 

plaintiff  in  this  action  sought  to  disregard  the  said  agreement,  and  in 

violation  thereof  to  enforce  payment  of  the  said  sum  of  £102.  10s. 

Z).  Lynch  now  moved  that  the  defence  be  set  aside,  on  the 
grounds  that  the  facts  pleaded  would  not  enable  the  defendant  to 
obtain  a  perpetual  injunction  in  a  Court  of  Equity  against  the 
plaintiff's  demand  without  terms,  and  also  that  the  defence  was 
embarrassing  and  ambiguous,  and  did  not  tender  any  material 
issue. — [Crampton,  J.  Would  Equity  grant  a  perpetual  injunction 
in  this  case?  that  is  the  test.] — The  alleged  agreement  does  not 
appear  to  be  in  writing,  and  there  is  no  allegation  of  a  release  of 
the  rent  claimed  by  the  plaintiff.  Certain  things  are  to  be  sold, 
and  an  account  must  be  taken  to  ascertain  their  value.  It  is  settled 
that  the  only  equity  regarded  by  a  Court  of  Law  is  that  on  which 
a  perpetual  injunction  could  be  obtained  in  a  Court  of  Equity: 
Turner  v.  M*Auley  (a).  If  this  plea  is  well  founded,  the  defendant 
has  his  remedy  by  a  cause  petition  for  specific  performance,  or  by 
action  against  William  Daniel. 

D.^O'Riordan^  contra. 

The  defence  consists  of  a  single  plea,  setting  out  certain  facts, 
which  constitute  an  equitable  defence  to  the  action,  without  the 
necessity  of  an  account  being  taken  in  Equity ;  and  the  true  test  is, 
would  a  perpetual  injunction  be  granted  on  the  grounds  stated  in 
the  defence?  The  defence  alleges  that  £93.  15s.  only  is  due,  and 
on  this  motion  that  must  be  taken  to  be  the  fact ;  the  agreement 
ascertains  the  value  of  the  good-will,  fixtures,  goods  and  chattels  at 
£200,  and  the  arrears  of  rent  at  £93 ;  the  balance  after  deducting 
the  arrears  is  to  be  handed  over  to  us. — [Crampton,  J.  There 
must  be  an  account  to  ascertain  what  that  residue  is,  and  nothing 
ought  to  remain  to  be  done  after  a  Court  of  Law  has  made  its 
order.] — ^Here  there  is  a  clear  equity,  and  that  is  sufficient  for  a 

(a)  6  Ir.  Com.  Law  Bep.  248. 
VOL.  7*  4  L 
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M.  T.  1857.  Court  of  Law  to  act  upon;  we  have  fulfilled  all  that  we  promifled. 

<— -^     ,>     On  the  face  of  the  defence  the  rent  is  extinguished,  and  hy  the 

agreement  the  plaintiff  was  to  take  the  good-will,   fixtures  and 

m'cabthy.  chattels,  and  not  to  look  to  us  personally  for  the  £93.  158.— 
[Lbpsot,  C.  J.  Why  then  was  there  to  be  a  sale  ?] — ^Because  the 
interest,  good-will,  fixtures  and  chattels  were  of  greater  value  than 
the  arrears  of  rent,  and  a  balance  would  be  coming  to  us.  But 
whether  these  matters  were  sold  or  not,  the  rent  has  been  satisfied, 
and  the  defendant  is  the  party  who  is  prejudiced  by  the  sale  not 
having  taken  place,  he  is  deprived  of  the  balance  of  the  proceeds ; 
and  besides  that,  he  is  now  sued  for  the  rent,  which  is  most 
inequitable. — [Lefbot,  C.  J.  It  is  open  to  you  to  go  to  a  Court 
of  Equity  to  ascertain  this  balance  and  enforce  its  payment;  the 
defence  seeks  to  make  an  agreement  binding  on  one  party  and  not 
on  the  other.  This  is  not  such  a  simple  case  as  the  Common  Law 
Procedure  Act  requires.] 

Per  Curiam, — ^Let  this  defence  be  set  aside  with  costs. 


„     ,.  MCDONNELL  v.  BIRCH.* 

Nop.  13. 

Defence  to  an  This  was  an  action  on  a  bill  of  exchange,  the  drawer  against  the 

actioDonabill 

of   exchange,  acceptor,  in  the  statutory  form.     The  summons  and  plaint   also 

by  the  drawer 

against   the     contained  counts  for  goods  sold  and  delivered,  and  on  an  account 

l^^  that  he  stated.     The  defence  alleged  that  the  defendant  did  not  owe  anj 

any  MU  of^ei^  money  for  goods  sold  and  delivered,  or  by  a  settled  account,  nor  did 

3Stiff*^on'^a  ^«  P*«»  ^7  ^'^1  <>^  exchange  to  the  pkintiff  on  the  4th  of  June, 
daynamed,nor  j^^^  ^^  j^ny  0^^^,  ^i^j^^^ 
at   any   other  ^ 

time,  set  aside.         n     r^  ,,,.,/.  ,  . , 

/c.  JMnose  now  moved  that  this  defence  be  set  aside,  as  not 

traversing  any  material  fact,  as  embarrassing  and  amounting  to  the 

general  issue.    This  defence  expressly  contravenes  the  70th  section 

of  the  Common  Law  Procedure  Act  1853.    *'Pass  a  bill"  is  an 

expression  not  mentioned  in  that  section,  and  not  known  to  the  law. 

There  was  no  appearance  contra, — Motion  granted  with  costs. 

*  Coram  Ceamptom,  J.,  so&cs. 
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T.  T.  1856. 

Queen's  Bench 


LEAMY  V.  WATERFORD  &  LIMERICK  RAILWAY  CO. 

May  27. 

The  summons  and  plaint  in  this  action  issued  for  the  disturbance  Certain  Com- 
panies   were 

of  a  ferry  and  of  bridge  tolls ;  and  in  the  first  paragraph  it  was  appointed    by 

26   G.  3,    c 

averred  that  the  plaintiff,  being  lawfully  possessed  of  a  certain  58    (Ir.jf  for 

buildine   and 

ancient  ferry,  over  and  across  the  Suir,  from  and  to  the  quay  of  maintaining  a 

Waterford,  for  passengers,  carriages,  cattle  and  goods,  taking  for  riyer  Snir    at 

the  same  reasonable  hire,  tolls  and  ferryage,  the  defendants,  on  divers  ^^  ^     'i^^ 

days,  wrongfully  and  injuriously  and  against  the  will  of  the  plaintiff,  S?!!^  ^^ 

carried  and  conveyed  for  hire,  in  certiuu  boats  of  the  defendants,  ^^  ^'^^rh^ 

divers  passengers  and  goods  and  cattle  over  and  across  the  said  W**®^*?'!*?,^ 

"  Limenck  Rail- 

river  Suir,  to  and  from    the  quay  of  Wateiford,  from  and  to  the  way  constmct- 

ed  their  termi- 
opposite  side  of  the  river,  and  upon  the  part  of  the  river  where  the  nns  at  a  place 

within  the  li- 
plaintiff  had  and  hath  such  ferry,  and  upon  the  said  ferry,  whereby  mits    of  the 
_  feny,  and  car- 

he  was  disturbed  and  injured  in  his  right  of  ferry,  und  lost  large  ried   passen- 

sums  of  money,  to  wit,  &c.,  whereof  he  was  wholly  deprived  by  ^ich  can^by 

reason  of  the  wrongful  acts  of  the  defendants.  over  the  rirCT* 

The  second  paragraph  alleged  the  act  of  disturbance  to  have  ]!j'^^®  ^J 

taken  place  near  the  said  ferry.  ^^  ^^^  ^^^^ 

'^  ^  any  extra  fare 

The  third  and  fourth  paragraphs  varied  the  local  description  of  for  so  doing. 

— JSeldf    that 
the  ferry.  this  was  a  dis- 

tnrbanceofthe 
The  fifth  paragraph  stated  the  plaintiff  was  possessed,  under  the  right  of  feny, 

and  of   the 
authority  of  26  G.  3,  c  58  f/r.^,  of  a  certain  bridge  over  and  across  tolls,  and  that 

the  csAfi  was 

the  said  river,  from  a  certain  place  on  the  quay  of  Waterford  to  the  properly  left  to 
opposite  side  of  the  river,  which  bridge  was  erected  and  maintained  ey?d<Soe*to  say 
pursuant  to  said  Act,  for  the  transit  of  foot  passengers,  carriages,  cattle  ^^  distnr- 
and  goods,  charging  for  same  reasonable  tolls,  pursuant  to  the  regu-  pi^^^* 
lations  in  said  Act ;  and  that  the  defendants,  during  such  possession, 
wrongfully  and  injuriously,  and  against  the  will  of  the  plaintiff, 
carried  and  conveyed  for  hire,  in  boats  and  barges,  divers  passen- 
gers and  goods  chargeable  with  toll,  that  might,  and  otherwise 
would,  have  gone  by  said  bridge  over  and  across  the  river,  from 
and  to  the  side  of  the  river  near  the  bridge,  and  that  part  of  the  river 
crossed  by  the  bridge ;  whereby  the  plaintiff  was  and   is  seriously 
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T.  T.  1866.  injured  and  disturbed  in  his  right  in  said  bridge  and  privileges 

appurtenant  thereto,  and  has  sustained  damage  as  aforesaid. 

The  defendants  pleaded  that  the  river  Suir,  at  the  fxarts  in  the 

plaint  mentioned,  has  always  been  and  still  is  a  public  navigable 

river,  and  a  public  highway  for  all  the  liege  subjects  of  the  Qaeen 

to  pass  and  re-pass  thereon  in  boats  and  vessels,  on  their  lawful 

occasions  ;  that  they  are  the  proprietors  of  the  Railway  in  the  plaint 

mentioned,  and  that  the  line  of  Railway  commences  at  and  extends 

from  the  borough  or  city  of  Limerick  to  a  certain  place  on    the 

north  side  of  the  Suir,  where  it  terminates ;  that  the  place  inrbere 

it  90  terminates  is  the  terminus  of  the  Waterford  and  Kilkenny 

and  Waterford  and  Limerick  Railways,  and  is  situated  at  a  point 

higher  up  the  said  river  than  the  front  of  the  Bilberry  Rock  in  the 

plaint  mentioned,  which  is  at  the  opposite  side  of  the  river  from  the 

terminus ;  that  the  defendants,  as  common  carriers,  and  empowered 

by  the  several  Acts  of  Parliament  in  that  behalf  made  and  provided, 

have  taken  and  continue  to  take  fares  and  tolls  for  the  conveyance 

of  passengers,  goods  and  cattle  upon  the  said  Railway,  to  and  from 

the  city  of  Limerick  and  other  stations,  from  and  to  the  Railway 

terminus,  and  that  they  have  carried  and  conveyed,  and  continue 

to  carry  and  convey  for  hire  on  said  Railway,  passengers,  goods 

and  cattle  between  the  several  stations  and  the  said  terminus, 

and  passengers,  goods  and  cattle  which  arrive  by  the  Railway  at 

the  terminus,  and  no  other  passengers,  goods  or  cattle  whatsoever, 

down  the  said  river  to  the  quay  at  Waterford,  above  St.  Catherine's 

Pill,  without  charging  or  receiving  any  hire  therefor:   and   the 

defendants  say  it  is  not  true,  as  in  plaint  alleged,  that  they  carried 

or  conveyed  for  hire  any  passengers,  goods  or  cattle  across  the  said 

river  upon  that  part  of  the  river  where  the  plaintiff  had  or  has 

the  said  ferry,  or  within  or  near  the  limits  thereof,  or  upon  the 

ferry  of  the  plaintiff,  or  near  to  the  said  bridge,  or  upon  or  near 

that  part  of  the  river  crossed  by  the  said  bridge. 

On  these  pleadings,  the  issues  were,  first ;  whether  the  defendants 

# 

disturbed  the  plaintiff  in  his  several  rights  of  ferry  and  bridge  tolls, 
or  any  of  them,  by  carrying  passengers,  cattle  and  goods,  or  any  of 
them  respectively,  for  hire,  as  in  plaint  alleged  ?   Secondly,  whether 
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the  carriage  of  the  passengers,  goods  and  cattle  from  the  terminus  J;^J;^J^* 
of  the  Railway  at  Waterford  across  the  river  to  the  quay  of  Water- 
ford,  without  additional  charge  for  said  carriage,  was  or  was  not  a 
disturbance  of  the  plaintiff's  right  of  ferry  and  bridge  tolls  ?  The 
case  was  tried  at  the  Sittings  after  Michaelmas  Term,  before  the 
Lord  Chief  Justice. 

In  addition  to  some  documentary  evidence,  the  testimony  estab- 
lished that  plaintiff  was  lessee  of  the  ferry  and  bridge  tolls,  under 
the  Waterford  Bridge  Commissioners,  for  the  last  six  years ;  that 
defendants,   during  1854,  sent  their  goods   across   the  bridge  by 
a  carrier's  floats,  and  that  plaintiff  was  paid  tolls  on  said  goods, 
and  when  the  carrier  did  not  pay  the  tolls,  the  defendants  were 
charged  with  them ;  that  from  July  to  December  1854,  a  sum  of 
£115.  8s.  8d«  was  paid  for  tolls  by  the  Company;  that  no  boats 
were  then  used,  but  that  the  Company  commenced  plying  their 
boats  after  the  plaintiff's  contract  for  the  present  year  had  been 
entered  into :  that  goods  were  still  carried  by  the  carriers '  carts ; 
that  passengers  for  the  Railway  before  crossed  the  bridge,  and  it 
was  their  only  mode  of  getting  over  the  river  until  the  boat  was 
put  on,  and  that  persons  not  passengers  by  the  Railway  went  across 
in  the  boat;  that  the  tolls  were  necessarily  reduced  by  the  boat 
plying,  and  the  goods  traffic  sensibly  diminished.      It  was  proved 
that  the  stage  from  which  the  defendants'  boat  started  was  nearly 
opposite  a  place  called  Bilberry  Rock;  that  the  Company  have 
three  stages,  and  that  the  second  stage  is  nearer  to  the  quay  at 
Waterford,  within  the  limits  of  Bilberry  Rock. 

The  defendants  proved  that  before  the  Railway  was  carried  on 
to  the  present  terminus,  the  goods  were  carried  in  boats,  and  that 
no  charge  was  made  for  such  carriage,  but  a  sum  per  ton  was 
charged  for  loading  and  unloading  goods  into  and  out  of  the 
boats,  and  was  not  more  than  such  loading  and  unloading  actually 
cost  the  Company;  and  that  the  same  charge,  save  the  sum  per 
ton,  would  have  been  made  whether  the  goods  were  or  not  carried 
across  the  river,  or  whether  the  passengers  were  or  not  carried 
across,  and  the  only  difference  was  the  sum  per  ton  for  the  goods ; 
that  the  boat  was  exclusively  for  the  Railway  passengers  and  lug- 
gage, and  not  for  goods. 
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T.  T.  1856.       The  case  having  closed,  the  defendants*  Coonsel  called  for  a 

(ime€M*9  Bench 

direction  that,  in  carrying  the  passengers  and  goods  to  and  from 

their  terminos,  the  defendants  did  not  disturb  the  plaintiff's  rights 
of  ferry  and  tolls,  and  that  the  jury  should  find  on  the  first  issne 
for  the  defendants;  but  this  the  Chief  Justics  refused,  and  left 
it  to  the  jury  to  determine  on  the  evidence  whether  the  defendants 
did  disturb  the  plaintiff's  rights  of  ferry  and  tolls,  as  in  the  plaint 
alleged.  With  respect  to  the  second  issue,  they  also  called  for 
a  direction  that,  in  carrying  the  passengers  to  and  from  their 
terminus,  for  the  fares  and  in  the  manner  proved,  was  not  a  dis- 
turbance of  plaintiff's  rights,  and,  if  they  believed  the  evidence, 
they  should  find  for  the  defendants  ;  but  his  Lordship  left  it  to  the 
jury  to  say  whether  the  carrying  of  the  passengers'  goods  and  cattle 
from  the  terminus  of  the  Railway  at  Waterford  across  the  river  to  the 
quay  of  Waterford,  without  additional  charge  for  the  carriage,  was 
or  was  not  a  disturbance  of  plaintiff's  rights  of  ferry  and  tolls.  To 
these  directions  the  defendants'  Counsel  excepted.  The  jury  found 
for  the  plaintiff  on  both  issues,  with  £100  damages. 

Lawson  and  Fitzgibbon,  for  the  exceptions. 

Did  the  evidence  prove  a  disturbance  of  the  plaintiff's  rights? 
We  say  not;  for  we  contend  that  a  carrier,  in  the  conveyance 
of  goods  or  passengers,  may  cross  a  river  with  them,  notwith- 
standing the  existence  of  a  ferry:  Cory  v.  The  Yarmouth  and 
Norwieh  Railway  Co.  (a)  ;  Huzzey  v.  Field  (6). — [Crampton,  J. 
Suppose  a  gentleman  in  his  own  private  boat  goes  from  Elilkennj 
to  Waterford,  carrying  corn,  and  goes  under  the  bridge,  would  he 
be  liable  to  pay  toll  ?] — Clearly  not,  because  any  one  in  his  own 
boat  may  cross  without  disturbing  the  right  of  ferry ;  it  is  setting 
up  an  opposition  ferry  that  is  illegal. — [Perrin,  J.  If  a  man  bring 
goods  to  the  confines  of  a  market,  and  sell  them  without  going  into 
the  market,  does  he  not  render  himself  liable  to  an  action? — 
Lefrot,  C.  J.  Can  a  man  by  his  own  act  give  himself  a  right  ? — 
Perrin,  J.  If  the  station  be  just  below  the  bridge,  and  the 
Company  there  stop,  and  another  Company  carry  the  goods  and 
passengers  from  that  terminus  to  the  quay,  would  not  they  be  liable 

(«)  3  Hare,  508;  S.  C,  8  Rail.  Caf.  584.  («)  2  Cr.,  M.  &  Bos.  482. 
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for  a  breach  of  the  ferry  rights?] — ^The  passengers  would  never  T.  T.  1866. 

QU€€H*8  Stuck 

come  there  save  for  the  Bailwaj :  Tripp  v.  Frank  (a). 

Peei  and  Maedonogh^  contra. 

There  was  ample  evidence  to  go  to  the  jury,  of  a  disturbance  of 
the  right  of  ferry ;  but  if  there  were  only  a  scintilla  of  evidence, 
the  exceptions  cannot  stand:  Blaeketer  v.  GilUttib).  There  is 
no  distinction  between  public  carriers  and  private  persons  seeking 
to  avail  themselves  of  right  of  ferry :  a  ferryman  mast  carry  every 
person,  he  is  not  to  inquire  whence  they  came,  or  in  what  character 
they  traveL  The  carrying  of  goods  and  passengers  across  a  river 
near  a  ferry  is  actionable,  if  it  injure  the  ferry ;  and  the  question 
of  disturbance  is  for  the  jury :  Hemphill  v.  M*Kenna  (c).  So  also 
is  the  carrying  for  hire  a  question  for  the  jury.  It  cannot  be 
said  the  Company  are  gratuitous  carriers :  Jfhiie  v.  Humphery  (d). 
The  owner  of  a  ferry  has  a  right  to  any  benefit  of  an  increased 
traffic  from  a  Railway ;  and  whether  the  carrying  across  the  river 
by  the  defendants  be  or  not  for  hire,  the  injury  is  the  same  to  the 
plaintiff:  Bleasett  v.  ffart(e).  These  exceptions  are  in  point  of 
form  bad,  because  it  is  misdirection,  and  not  non-direction,  that 
should  be  the  subject  of  exceptions :  Anderson  v.  Fitzgerald  (f). 

Fiizgihhon  replied. 

Lefbot,  C.  J. 

We  are  of  opinion  the  exceptions  must  be  overruled ;  there  is 
not  a  single  authority  to  sustain  them.  Bights  of  ferry  are  well 
known  and  settled,  and  the  principles  of  law  which  protect 
them  have  been  long  recognised.  It  was  argued  that  it  should  not 
be  regarded  a  disturbance  of  the  right  of  ferry  for  the  defendants 
to  carry  passengers  over  the  river,  unless  they  would  otherwise 
have  gone  by  the  ferry ;  but  if  the  Railway  had  never  been 
constructed,  a  person  going  from  Waterford  to  Limerick  would 
presumedly  have  gone  by  the  ferry,  so  that  its  construction  cannot 
affect  the  question.    The  exceptions  must  be  overruled. 

CuAMPTON,  Perbik  and  Moobb,  JJ.,  concurred. 


(a)  4  T.  B.  666. 

(e)  8  Jr.  Law  Bep.  43. 

(0  WUlef,  508. 


(6)  9  C.B.26. 

(d)  11  A.&£.,N.S..43. 

rX)  4  H.  L.  Caa.  484. 
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Qtie€H's  Bench 


D£  BURGH  and  others  v.  THOMSON.' 


AprilTH. 


Toa  fommoiis  This  was  a  demorrer  to  a  defence.    The  sammoiis  and  plaint  stated 
and  puunt,  al-  ' 

laging  that  the  that  the  plaintiffs  and  one  James  Hewitt^  hj  deed,  dated  the  Ist  of 

puiintiffii    and 

AB,deoeaaed,  November  1848,  let  to  the  defendant  certain  premises,  whereof  the 

bj   deod,    de- 

mimmA   oeitain  plaintiffs  and  James  Hewitt  were  then  seised  in  fee-simple,  for  a 

d^E^ut  for  ^^^  o^  seven  years,  and  that  James  Hewitt  died  during  said  term, 

ai^'^t^^'  ^°^  ^^^  rights  under  and  by  virtue  of  said  deed,  and  to  the  premises 

A^^'ed.*^  thereby  demised,   and   to  the   reversion  therein  expectant  on  the 

the  right  to  the  determination  of  said   term,  survived  to  the   plaintiffs,    and   the 
piemueSy  tab- 

lect   to    the    plaintiffs  thereupon  became  entitled  to  the  reversion  in  said  lands 
leaae,   became 

retted  in  the    in  fee-simple,  expectant  on  the  determination  of  said  term  ;  that  the 
pUintiA,   and 

that  the  de-    defendant  entered  and  committed  waste  during  the  said  term, 
fendant    com- 
mitted watte         The  defence  to  this  summons  and  plaint  averred  that  no  right  of 

pranisea  dor-.  ^^^   ^^  James   Hewitt,  by  virtue  of  said  deed,  survived  to  the 

^  d(^^ '  pkintiffs.    To  this  defence  the  plaintiffii  demurred. 

arened   that 
no     right    of 

A  B,  by  Tir-       Deviti,  in  support  of  the  demurrer, 
toe  of  taid  '^^ 

deed,  tornred       This  defence  tenders  an  immaterial  issue,  as  it  is  unnecesaarv.  in 
to  the   plain-  '^^ 

^fEi.—Held,      an  action  of  waste,  for  the  plaintiff  to  set  out  his  title :  Greene  v. 

on    demnrTeTf 

that   thit  de-  Cole  (a) ;  Harnett  v.  Maitland{b).  This  is  in  effect  a  plea  in  abate- 

fence  wat  bad,  • 

at  raiting  an  ment,  being  another  form  of  relying  on  the  objection  that  Hewitt's 

|wimntoriiil    it-..,  .,  ... 

gg^  heir-at-law  or  legal  representative  is  not  joined  as  a  co-plainUff. 

It  it  too  late  Plea  in  abatement  (unless  with  the  leave  of  the  Court)  is  taken 
to  object,    on 

the  argument  away  by  the  84th  section  of  the  Common  Law  Procedure   Act, 
of  a  demurrer, 
that  the  paper-  for  non-joinder  of  any  person  as  a  party  plaintiff  or  defendant 

Jndget  were    ^^^  defendant  cannot  evade   the    provisions  of  this  section   by 

within  lix  dayt  putting  in  a  defence  raising  the  same  issue  as  a  plea  in  abatement, 

oftibe  demu^  t^<>ugh  different  in  form.     The  averment  in  the  writ  of  sammons 

S^'Se^S*^  and  plaint,  that  the   plaintiff's  right  to  the  premises  demised  by 

Genml  Order. 

(a)  2  Wmt.  Sannd.  234.  (6)  1 6  M.  &  W.  257. 

*  Coram  LsraoT,  C.  J.,  and  CaAXPTON,  J. 
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the  lease  survived  to  the  plaintiffs,  is  not  traversed,  nor  is  the  E.  T.  1856. 

Queen'i  Bench. 
averment  that  they  thereupon  became  entitled  to  the  reversion      ^    ^      * 

DB  BUBOH 

in  the  lands,  expectant  on  the  determination  of  the  term,  traversed  ^^ 

or  denied.  These  averments  must,  therefore,  under  the  68th  thomsoh. 
section  of  the  Common  Law  Procedure  Act,  be  taken  as  admitted ; 
and  they  are  sufficient  to  entitle  the  plaintiffs  to  maintain  their 
action,  even  admitting  that  no  rights  of  Hewitt  under  the  deed 
survived  to  the  plaintiffs,  rendering  the  i^ue  raised  by  this  traverse 
wholly  immaterial. 

S.  Ferguson^  contra. 

It  appears  that  the  demurrer  books  were  not  lodged  within  six 
days  from  the  filing  of  the  demurrer,  as  required  by  the  50th 
General  Order.  The  demurrer  ought,  therefore,  to  be  considered 
as  set  aside. — [Lefboy,  C.  J.  We  cannot  go  into  that  question 
on  the  argument.  The  objection  is  late.] — Facts  alleged  in 
the  summons  and  plaint,  if  not  traversed,  are  admitted.  Plaintiffs 
were  under  no  obligation  to  state  their  title;  but  having  stated 
it,  the  defendant  is  entitled  to  deny  any  link  necessary  to  show 
it  to  be  a  good  title. 

Lbfbot,  C.  J. 

In  this  case  it  was  admitted  there  was  no  occasion  to  set  out  the 
plaintiffs'  title;  it  was  sufficient  to  say  the  defendant  came  in  as 
tenant.  The  plaintiffs  do,  however,  set  out  title,  and  they  go  beyond 
it.  The  summons  and  plaint  shows  the  manner  in  which  the 
defendant  came  into  possession,  and  avers  that  one  of  the  parties 
died ;  and  thus  accounting  for  his  not  being  a  party  to  the  record, 
removes  what  would  have  been  good  ground  for  n  plea  in  abate- 
ment ;  but  that  plea  is  now  taken  away,  and  if  an  objection  of  this 
kind  is  to  be  relied  on,  it  must  be  by  notice  ;  therefore, 'if  bound  to 
do  it,  the  defendant  cannot  do  by  traverse  what  he  could  not  do  by 
plea  in  abatement.  The  only  object  of  introducing  this  statement 
of  the  death  of  the  party  was  to  account  for  his  absence.  The  plain- 
tiffs had  a  right  to  set  out  the  tenancy  under  the  lease ;  if  they 

VOL.  7.  5  L 
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£.  T.  1656.  had  omitted  that  statement  of  the  death  of  this  party,  they  would 
Queen's  Sench 

^ , ^     have  been  defeated.    This  demurrer  must,  therefore,  be  allowed. 

DE  BUBOH 
V. 

THOMSON.         Cramptoiv,  J.,  concurs. 

This  is  indirectly  a  plea  in  abatement. 

Demurrer  allowed. 


M.  T.  1857.  HENDERSON  v.  HICKSON. 

Nov.  9. 

W^f«  a  case  Faloon,  on  behalf  of  the  plaintiff,  applied  for  liberty  to  mark  jodg- 

thesatis&ctioii  ment  against  five  persons,  thoueh  they  had  not  been  served  with  the 

of  the  Court, 

the  ttrineency  writ  of  summons  and  plaint  in  this  cause. 

of  the  4th  G^ 

nenl  Order  of       The  action  was  ejectment  for  non-payment  of  rent,  which  had 

Jannaiy  1856  accrued  due  under  a  lease  of  certain  premises  in  Belfast,  aaed  as 

^^  .         Iron -works ;  and  it  appeared  from  the  affidavit  of  the  attorney  of  the 

action  of  eject-  plaintiff,  that  the  writ  issued  on  the  25th  of  February  1857,  and 
ment  for  non- 

payment  of      was  served  on  the  defendant  Hickson,  on  the  Ulster  Banking  Corn- 
rent,  the  attor- 

nej  for   the    pany,  and  on  a  person  named  John  Colvyn,  who  appeared,  by  a 
plaintiff  hay- 
ing made  an  search  in  the  registry,  to  have  an  interest  in  the  premises  sought 

terms  of  that  ^^  ^  recovered  by  the  ejectment.    In  addition  to  the  parties  so 

Court'  dispen-  ^^^6<^9  ^^^  following  persons,  viz.,  Thomas  Addison  Barnes,  Robert 

2^  J^^  S*  ^^^  senior,  Robert  Pace  junior,  Richard  WiUiam  Pritchard   and 

the   process.    William  R.  Colbome,  appeared  by  the  said  search  to  have  had  an 
server  s  afliaa- 

"  *h**^  *k"^^*  interest  in  the  premises,  and  were  all  resident  out  of  the  jurisdiction, 

knows  not  of,  and  had  no  agent,  partner  or  relative  in  this  country.    That,  on  the 

and  does   not 

beliere  that      9th  of  April  1857,  the  attorney  for  the  plaintiff  addressed  letters  to 

there  is»    any 

person  other     the  said  several  persons,  requesting  to  know  whether  they  now  had 

than  those  who  .  .... 

haye  been  ser.  or  claimed  any  interest  in  the  premises  ;  and  replies  in  writing  were 

tenant    under  received  from  the  said  several  parties  (which  replies  were  sworn 

inAroD^t  **'  to  be  in  their  respective  handwriting,  and  appended  to  the  affidavit)^ 

sought   to   be 

ericted,"  &c  ;  and  allowed  judgment  to  be  marked  against  five  persons,  not  served 
with  the  summons  and  plaint,  who  were  resident  out  of  the  jurisdiction,  and  ap- 
peared, by  a  search  in  the  registry,  to  have  an  interest  in  the  premises  the  subject  of 
the  ejectment,  they  haying  by  letter  disclaimed  all  interest  therein. 


HICKSOM. 
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stating  that  they  had  no  interest  in  the  premises.     A  copy  of  the   M.  T.  1857. 

,     ,  .                         ,          ,               .                   ,    .                  ,      Queen's  Bench 
summons  and  plaint  was  posted  on  the  premises,  same  being  vacant,      x- — .. ^ 

HSNDERSON 

and  a  duplicate  of  the  writ  was  filed  on  the  25th  of  March  1857.  v. 

The  afQ davit  then  added,  in  the  words  of  the  4th  New  General 
Order  of  the  22nd  of  January  1856,  'Hhat  he  knows  not  of,  and 
''does  not  believe  that  there  is,  any  person  other  than  those  who 
<<  have  been  served,  and  the  said  T.  A.  Barnes,  Robert  Pace,  sen., 
'*  Robert  Pace,  jun.,  Richard  W.  Pritchard  and  William  Rush  ton 
**  Colborne,  tenants  under  the  lease  or  instrument  sought  to'  be 
**  evicted ;  or  is  in  possession  or  receipt  of  the  rents  and  profits  of 
**  the  premises,*'  &c.  There  was  also  an  affidavit  of  the  process- 
server  as  to  the  service,  which  omitted  that  part  of  the  prescribed 
form  of  afiidavit  in  the  4th  General  Order  of  the  22nd  of  January 
1856,  viz.,  "  that  he  knows  not  of,  and  does  not  believe,"  &c. 

This  motion  becomes  necessary,  on  account  of  the  requisites  of 
the  Rule  of  January  1856,  elaborating  the  187th  General  Order 
of  January  1854.  The  process-server  could  not  swear  in  the  words 
of  that  Order,  because  of  the  five  persons  whose  names  appeared  on 
the  search  having  an  interest  in  the  premises;  but  their  letters 
disclaiming  any  interest  enable  us  to  apply  for  a  modification  of 
that  Order  in  the  present  instance,  and  authorise  the  Court  to  direct 
the  officer  to  mark  judgment.  The  premises  were  a  partnership 
concern,  which  became  insolvent ;  and  it  would  seem  that  the  par- 
ties would  not  go  to  the  expense  of  a  deed  to  relieve  the  title ;  but 
they  all  state  that  they  are  most  anxious  that  the  plaintiff  should 
have  possession,  and  would  do  anything  necessary  to  accomplish  it. 

Cbamfton,  J. 

Tou  have  made  a  case  to  dispense  with  that  part  of  the  process- 
server's  affidavit  referred  to ;  and  I  shall  make  an  order  directing 
the  officer  to  mark  judgment  against  the  five  persons  named,  although 
they  were  not  served  with  the  summons  and  plaint.* 

*  NoTB. — ^A  similar  application  was  made  in  the  Coort  of  Common  Pleas, 
before  Monahan,  C.  J.  (solus),  "^lio  made  a  like  order  to  mark  judgment,  bat 
required  it  to  be  stated  in  the  affidavit  of  service  "  that  the  deponent  knows  not 
of,  and  does  not  beUeye  that  there  is,  any  person  other  than  those  who  have  been 
served,  except  the  said  Thomas  Addison  Barnes,  Bobert  Pace,  sen.,  Robert  Pace, 
jun.,  Richard  WUliam  Pritchard  and  William  RuAhton  Colborne,  who  is  a  tenant 
under  the  lease,"  &c. 


X  COMMON  LAW 

R  T.  1857. 


KELLY  w.  DUFFY. 


(Exdkeqmer.) 


Mm^b. 


TbAooust lor  Tms  was  ao  application  to  set  aside  the  first  defence  hereinafter 


sad  meDtioned,  as  embamasing.    The  summons  and  plaint  contained 
pUnty  a    dD- 
ftnee  that  no  counts  for  senrices  rendeied  and  monej  lent ;  and  a  farther  count 


cnad  dae  or  tot  interest,  for  the  forbearance  of  certain  monejs  due  and  owing  hj 
]SSr%i  %  ^-  ^o^  (defendant's  tesUtor)  to  the  pkintif^  and  I17  the  plaintiff 
JjJ^^^jJ  forborne  to  the  said  T.  Dufij,  at  his  requesL 


^BJuf^moL       '^^  defences  filed  to  to  this  count  were,  first,  that  no  interest 

^'^"^    ^  accrued  due  or  became  payable  firom  the  said  T.  Dufhr  to  the  plain- 
not  amoantinff  r  ^       .  ^  mr 

to  the  gencnu  tiff  fer  the  forbearance  of  certain  monejs  due  and  payaUe  by  the 
said  T.  Dufl^  to  the  plaintiff,  as  in  said  summons  and  plaint  alleged ; 
secondly^  that  no  moneys  were  forlxmie  by  the  plaintiff  to  the  aaid 
T.  Dn£^,  aa  alleged. 

DemUy  in  support  of  the  a^fdieation. 

This  first  defence  in  fiu^  amounts  to  a  plea  of  at/  dAet, — 
[PiooT,  C.  £•  How  else  can  he  traverse  the  fact  of  interest  being 
due  ?  There  is  always,  in  my  opinion,  considerable  difficultj  paused 
by  that  count  for  interest,  under  the  present  system  of  procedure.; 

but  I  do  not  think  plaintiff  can  be  embarrassed  by  that  plea.] 

There  are  two  allegations  of  fact  in  the  count;  first,  that  there 
were  certain  moneys  due;  and  secondly,  that  they  were  forborne 
by  plaintiff  at  defendant's  request :  and  this  defence  does  not  trayerae 
either  of  these  facts. 

John»t  contra. 

A  count  for  interest  is  unnecessary ;  and,  if  it  be  inserted,  we 
must  meet  it  by  denying  that  it  is  due. 
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PiooT,  C.  B.  E.  T.  1857. 

Exekeguer. 
The  defendant  says,  first,  that  no  interest  is  payable ;  and  then, 


to  guard  against  the  admission  of  the  money  having  been  forborne, 

he  traverses  that  allegation  in  his  second  plea.     We  think  the  first       dufft. 

plea  must  stand. 

The  other  Barons  concurred. 


NORRIS  V.  COOKE  and  another. 


T.  T.  1857. 
ifay  29. 


This  was  an  action  to  recover  £150,  the  balance  of  a  sum  of  £200,  The  snbse- 

qnent  recogni- 
purchase-money  of  the  plaintiff's  interest  in  his  dwelling-house  and  tion  of  an 

niuigned  con- 
premises,  stock  in  trade  and  fixtures,  in  Patrick-street,  Cork.     The  tract  in  writing 

only  defence'  material  to  the  present  question  was,  that  the  defendants  lands,  by  the 

did  not  buy  the  premises,  as  alleged;  and  the  issue  was  framed  ^a^la^^iUy 

accordingly.    The  case  was  tried  at  the  Spring  Assizes  1857,  for  •'^^^'i^ 

the  city  of  Cork,  before  Crampton,  J.,  and  the  following  were  the  ^^  "pecifying 

facts  proved  by  the  plaintiff  at  the  trial: — On  the  26th  of  Septem-  the  contract,  is 

sufficient  under 
ber  1855,  the  plaintiff  signed  a  memorandum  or  letter  of  agreement,  the  Statute  of 

Frauds  to  bind 
with  the  defendant,  in  the  following  terms : —  the  party  con- 

tracting to  be 
"  Cork,  88  Pacrick..8treet,  26th  September  1855.         charged  there- 

with 
"  Dear  Sirs — I  have  this  day  disposed  of  my  interest  in  my  dwel-     «    A/._Tt  • 

"ling-house  and  premises,  stock  and  fixtures  of  all  kinds,  in  Patrick-  \ question  for 

the  jury,  whe- 

^*  Street  house,  to  you,  for  the  sum  of  £200  sterling,  you  undertakine  ^®'  the  agent ' 

°   signinfi;  the  re- 
*'  to  discharge  the  half-year's  rent  due  up  to  September  next  on  the  cognition  be 

"  wereunto 
**  premises,  and  all  rates  struck  since  March.    I,  however,  will  pay  lawfully  an- 

thorised," 
''the  gas  account  up  to  the  day  I  leave  the  premises.    I  agree  to  within  the 

<(  assign  over  the  interest  in  the  premises  by  a  simple  assignment  to  statute.^ 
''you,  in  case  Mr.   M.   (the  landlord)  does  not  consent  to  give 
"  you  a  new  lease  for  my  original  term,  with  a  clause  of  surrender 
"  every  three  years. — Yours  truly — M.  Norris.'' 
**  Messrs.  D.  Sheehan  &  H.  Cooke." 
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T.  T.  1857*       This  letter  was  not  signed  by  the  defendants,  or  any  one  on  their 
Exchequer. 

behal£     They,  however,  paid  £50  of  the  purchase-money,  and  were 

put  into  possession  of  the  premises.  The  plaintiff,  having  subse- 
quently got  into  difficulties,  left  the  country;  and  on  the  2nd  of 
October,  Mosely,  an  agent  for  some  of  his  (plaintiff's)  creditors,  called 
upon  Mr.  Hodder,  the  defendant's  attorney,  to  make  inquiry  con- 
cerning the  plaintiff's  property,  when  the  said  letter  of  agreement 
was  shown  ;to  him  (the  said  agent),  and  he  was  informed  of  the 
various  circumstances  of  the  case. 

On  the  5th  of  October,  the  plaintiff,  having  been  arrested  in 
Liverpool  at  the  suit  of  his  creditors,  to  obtain  his  release  executed 
a  deed  of  assignment  of  all  his  personal  property,  stock  in  trade 
and  effects  (but  which  did  not  include  the  house  and  premises 
in  question),  to  said  Mosely  and  another,  trustees  for  the  benefit 
of  his  creditors;  and  on  the  11th  of  October,  the  defendants' 
attorney  was  served  with  a  notice,  dated  on  the  previous  day, 
from  the  solicitor  of  the  trustees  in  that  deed,  notifying  the  said 
assignment,  and  cautioning  against  interference  with  any  property 
or  goods  which  were  of  the  said  Norris,  and  intimating  that  any 
party  interfering  therewith  would  be  held  responsible.  To  this 
Mr.  Hodder  replied  by  another  notice,  which  was  as  follows: — 

"  Sir — In  reply  to  your  notice,  dated  the  10th  instant,  I  hereby, 
"  as  solicitor  for  the  said  Cooke  &  Sheehan  (the  defendants),  ioform 
''you  that,  on  the  26th  of  September  last  past,  Mr.  Norris  (the 
^* plaintiff),  in  your  notice  named,  sold  to  them  all  his  interest 
*'in  his  dwelling-house  and  premises,  stock  in  trade  and  fixtures 
**  of  all  kinds,  in  Patrick-street  house,  for  the  sum  of  £200,  subject 
''to  the  performance  of  certain  provisions,  which  are  more  parti- 
'*  cularly  set  forth  in  a  certain  memorandum  of  the  said  sale,  bearing 
*'  date  the  day  aforesaid,  and  signed  by  the  said  M.  Norris ;  and  that 
''on  the  same  day  the  said  Sheehan  &  Cooke  paid  to  the  said 
''  M.  Norris  the  sum  of  £50,  in  part  payment  of  said  sum  of  £200, 
"  and  were  put  into  possession  of  the  said  dwelling-house  and  pre- 
"mises  by  the  said  M.  Norris,  and  have  ever  since  continued  in 
'<  possession  thereof;  and  further  inform  you  that,  long  since,  and 
"  before  the  date  of  the  alleged  assignment  of  the  5th  of  October, 
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^'in  your  notice  mentioned,  I  informed  the  agent  for  Mr.  Mosely  T.  T.  1857. 
''that  the  said  M.  Norris  had  sold  to  said  Sheehan  &  Cooke  his  '9k^- 

''interest  in  said  dwelling-house  and  premises,  and  at  same  time 
"  showed  him  the  said  memorandum  of  the  26th  of  September ;  and 
"as  you  have  not  in  your  notice  stated  the  name  and  residence 
"of  the  other  assignee,  to  whom  the  alleged  assignment  of  the 
"5th  of  October  was  made,  I  hereby  require  you  to  inform  me 
"  in  writing  of  the  name  and  place  of  residence  of  each  and  every 
"  of  the  persons  to  whom  the  said  house  and  premises  were 
"assigned  by  that  assignment;  and  take  notice  that  I  hereby 
"  require  them  to  execute  to  the  said  Sheehan  &  Cooke  an  assign- 
"ment  or  conveyance  of  the  legal  estate  in  said  dwelling-house 
"and  premises,  pursuant  to  the  contract  for  that  purpose  entered 
"into  with  them  by  said  Norris;  and  that,  upon  the  terms  of 
"said  contract,  which,  upon  the  part  of  said  M. Norris,  were  to 
"  be  performed,  being  fully  carried  into  execution,  they,  the  said 
"  Sheehan  &  Cooke,  are  ready  and  willing,  and  hereby  offer,  to 
"pay  the  balance  which  shall  appear  to  be  due  on  foot  of  the 
"said  purchase-money,  to  your  clients,  upon  their  showing  that 
"  they  are  entitled  to  receive  and  give  discharges  for  it.  And  I 
"  require  your  answer  to  this  notice  within  seven  days ;  and  in  case 
"  you  decline  to  comply  with  the  terms  of  it,  I  will  file  a  cause 
"petition  against  your  clients  for  a  specific  performance  of  said 
"  contract,  and  will  use  this  notice  as  I  shall  be  advised. 
**  Dated  this  17th  October  1855. 

"  F.  HoDDEB,  Solicitor  for  Sheehan  &  Cooke." 

With  this  evidence  the  plaintiff  closed  his  case ;  and  the  Counsel 
for  the  defendants  having  called  on  the  learned  Judge  to  direct  a 
nonsuit,  on  the  ground  of  there  being  no  sufficient  signature  of  the 
contract  to  bind  the  defendants,  within  the  meaning  of  the  2nd 
section  of  the  Statute  of  Frauds,  he  did  so,  reserving  the  question 
in  the  following  form : — "  By  consent  then  I  nonsuited  the  plaintiff, 
"  subject  to  the  opinion  of  the  Court  above.  A  verdict  for  £150 
"  is  to  be  entered  for  the  plaintiff,  in  the  event  of  the  Court  above 
"being  of  opinion  that  the  signature  of  Mr.  Hodder,  acting  as 
"  attorney  for  the  defendants,  to  the  notice  of  the  17th  of  October, 
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T.  T.  1  %67«  ^  was  eqiuTalent  to  a  signatare   bj  the  defendant,  to  satisfj  the 

< '     "  Statute  of  Fimoda."    A  eonditional  order  having  accordinglj  been 

y^  obtained  for  aetting  aside  the  nonsuit,  and  entering  a  Terdict  for  the 

COOKE.       plaintiff — 


Maedomogh  (with  him  Copimger  and  Smiiiwam)^  on  behmlf  of  the 
defendants,  now  appeared  to  show  eause. 

The  firrt  question  is  whether  this  notice,  signed  bj  the  defend- 
ants' attorney  acting  as  such,  is  sufficient  to  satisfy  the  Statute  of 
Frauds,  7  W.S,e.  12,  s.  2?    In  Howard  ▼.  BraiikwaUe  («X  I'Ord 
Eldon  sajs,  that  by  the  words  of  that  statute,  some  agent  ^there- 
unto,'* he  understands  to  the  signing  thereof  lawfully  authonsed  bj 
the  psity.    Next,  whether  it  is  a  sufficient  note  to  make  the  former 
unsigned  contract  binding  on  the  defendants  ?    It  is  a  writing,  eon- 
taining  merely  a  declaration  of  a  past  fact,  and  not  intended  to 
authenticate  or  perfect  an  incomplete  contract ;    it  is  addressed 
in  reply  to  third  parties  who  intenrene,    making  an   inaecnrate 
statement  as  to  their  being  assignees,  whereas  the  house  was  not 
at  all  comprised  in  the  assignment  of  the  6th  of  October;  and  it 
refers  to  the  contract,  not  with  a  yiew  of  completing  it,  bot  of 
meeting  the  claim  of  the  creditors:    Siohet  ▼.   Moore (p).      Sir 
E.  Smgden,  in   Ven.  Sf  Pwr^  pp.  113,  114  (13th  ed.),  lays  down 
that  **  rent-rolls,  particulars  of  estates,  &c^  delivered  by  the  Tendor 
^on  the  treaty  for  sale,  will  not  be  considered  as  an  agreement, 
*^  although  signed  by  him,  and  containing  the  particulars  of  the 
agreement ;  nor  will  letters  written,  or  representations  made  by 
him  to  creditors,  concerning  the  sale,  receive  that  construction ;  " 
and  he  refers  to  Whaley  t.  Bagnel{e)  in  support  of  that  position. 


M 


i( 


R.  Deaty  (with  CfRiordan\  contra. 

The  right  to  the  unpaid  balance  of  the  purchase-money  waa 
vested  in  the  assignees  under  the  deed  of  the  5th  of  October.  The 
authority  of  defendants'  attorney  is  not  denied  by  any  evidence 
against  it ;  the  defendants  declined  to  give  any  such  evidence,  rest- 


(a)  I  Vc«.  &  B.  207. 


(&)  1  Cox,  21 9. 


(c)  1  Bro.  P.  C.  »45. 
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it 


xi 


ing  on  their  point  of  law;   and  it  appears  by  this  notice  that  be  T.  T.  1857. 

,  ,  ,    .-  ,  Exchequer, 

was  employed  to  complete  the  contract,  and,  if  necessary,  to  take 

proceedings  to  enforce  it.  One  of  the  incidents  of  its  completion 
is  the  recognition  of  the  contract.  In  Dobell  v.  ffuichinson  (a), 
Lord  Denman,  C.J.,  says  that  the  cases  establish  this  principle, 
^'  that  when  a  contract  in  writing  or  note  exists,  which  binds  one 
''party,  any  subsequent  note  in  writing,  signed  by  the  other,  is 
sufficient  to  bind  him  ;  provided  it  either  contains  in  itself  the 
terms  of  the  contract,  or  refers  to  any  writing  which  contains 
^'  them."  Shippey  v.  Derrison  (6),  cited  with  approbation  in  Suff, 
Ven.  Sf  Pur.y  pp.  1 14, 1 17 ;  Barkworth  v.  Young  (c). — [Richards,  B. 
Any  parol  authority  is  sufficient  to  authorise  an  agent  to  bind  his 
principal,  by  signing,  under  the  Statute  of  Frauds ;  and  was  there 
not  therefore  a  question  for  the  jury  as  to  whether  Mr.  Hodder  was 
duly  authorised  so  to  sign  this  notice?] — The  defendants  should 
have  offered  evidence  to  show  that  he  was  not  so  authorised ;  but 
they  did  not  do  so.  The  defendants  and  their  attorney  were  in 
Court  during  the  day,  and  offered  no  evidence  to  rebut  the  pre- 
sumption of  his  authority. 


CopingeVy  in  reply. 

The  plaintiff,  who  sought  to  bring  this  signature  within  the  Sta- 
tute of  Frauds,  was  the  proper  party  to  have  given  evidence  of  the 
agent's  authority.  The  only  question  is  whether,  acting  as  attorney, 
Mr.  Hodder  was  a  person  thereunto  lawfully  authorised  ?  Thorn- 
bury  V.  Bevil  (d), — [Richabds,  B.  I  think  in  the  case  of  WhaUy 
V.  Bagneiy  the  contract  was  incomplete.] — I^ynne  v.  Lord  Glen-- 
gall(e);  Townshend  ▼.  Bishop  of  Norwich^  cited  in  Sug.  Ven. 
and  Pur.,  p.  1 14 ;  FarreU  v.  ffiehie  (f). 

Pennsfather,  B. 

This  case  comes  before  us  on  an  application,  on  behalf  of  the 


(a)  3  Ad.  &  E.  355. 
Xc)  3  £ng«  Jar.,  N.  S.,  34. 
(0  2H.L.  Cas.  13K 
VOL.  7. 


(6)  5Esp.  190. 

(rf)  1  Y.  &  Col.,  C.  C,  554. 

(f)  2  Ir.  Jur.,  N.  S.,  329. 

6l 
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T.  T.  1867*  plaintiff,  to  set  aside  the  nonsuit  entered  by  Mr.  Justice  Crampton, 
at  the  last  Assizes  for  the  city^  of  Cork ;  and  to  enter  a  verdict  for 
the  plaintiff,  pursuant  to  the  leave  reserved  by  him.  A  good  deal 
turns  on  the  question  as  to  the  manner  in  which  this  point  was 
reserved ;  but  at  present  I  shall  state  some  of  the  facts  which 
appear  unquestioned  in  the  case.  It  appears  that,  on  the  26th  of 
September  1855,  the  plaintiff  wrote  a  letter  to  the  defendant,  in 
which  he  stated  explicitly  that  he  had  agreed  to  sell  his  interest 
in  a  certain  house  and  premises,  on  certain  terms  mentioned  in  the 
letter;  and,  in  pursuance  of  that  letter,  containing  unquestionably 
an  agreement  on  the  part  of  the  plaintiff  to  sell  the  house,  a  sum 
of  £50  was  paid  by  the  defendants  to  M.  Norris,  in  part  payment 
of  the  purchase-money ;  and  they  received  from  him  the  possession 
of  the  house  and  furniture.  So  far  as  M.  Norris  was  concerned, 
it  was  a  perfect  agreement,  so  as  to  bind  him  within  the  Statute 
of  Frauds.  It  appears  that  Norris  left  the  country ;  and  on  the 
10th  of  October,  a  notice  was  served,  on  behalf  of  persons  claiming 
to  be  creditors  of  Norris,  on  the  defendants,  by  their  attorney,  in 
which  they  claim  a  right  to  Norris'  property,  under  an  aangnment 
alleged  to  have  been  made  to  them  on  the  preceding  5th  of 
October.  This  notice  appears  to  have  been  given  in  perfect  igno- 
rance of  the  letter  of  the  26th  of  September,  and  claims  the 
property  as  belonging  to  these  gentlemen  for  the  benefit  of  the 
creditors  of  Norris.  It  is  stated  that  the  deed  of  assignment  to 
these  gentlemen  does  not  contain  any  assignment  of  the  premises 
in  question.  In  answer  to  this  notice  of  the  10th  of  October,  is 
a  notice,  signed  by  Mr.  Hodder,  the  attorney  unquestionably  of 
the  defendant ;  and  this  notice  apprises  the  attorney  of  the  plain- 
tiff's creditors  that  the  house  had  been  sold  by  Norris  to  the 
defendants.  The  agreement  of  the  26th  of  September,  which  con- 
tained the  particulars  of  the  sale,  was  referred  to  by  that  notice, 
and  relied  on  by  the  defendants  as  a  sale  to  them  of  the  interest 
in  the  house ;  and  that  notice  threatens  that,  if  the  legal  estate  was 
not  conveyed,  proceedings  in  the  Court  of  Chancery  would  be  insti- 
tuted to  enforce  the  contract,  which  the  defendants  insisted  upon  as 
a  sale. 
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Upon  these  notices  and  these  facts  being  given  in  evidence  for  T.  T.  1857* 
the  plaintiff,  Crampton,  J.,  nonsuited  him ;  reserving,  however,  the  e?ver. 

question  for  this  Court,  whether  the  signature  to  the  notice  of  the 
I7th  of  October  was  binding  on  the  defendant,  within  the  Statute 
of  Frauds,  being  the  signature  of  Mr.  Hodder,  the  attorney  con- 
fessedly for  the  defendants  ?  If  the  nonsuit  should  be  wrong,  the 
verdict  was  to  be  entered  for  the  plaintiff  for  £150 ;  and  therefore 
the  first  consideration  which  comes  before  us  is,  whether  the  nonsuit 
was  wrong?  It  is  quite  clear,  we  think,  on  the  cases  cited,  and 
especially  that  cited  by  Mr.  Decuy  (Dohell  v.  Huichinsanjj  that 
where  one  party  is  bound  by  a  written  agreement,  not  signed  by  the 
other  party,  if  the  other  recognise,  by  writing  signed  by  himself, 
the  former  agreement,  in  terms  admitting  of  no  ambiguity,  that  is 
a  sufficient  designation  of  the  agreement,  within  the  Statute  of 
Frauds ;  and  I  take  it  that,  in  the  argument  of  the  case,  this  was 
conceded.  But  it  is  contended  that  that  principle  does  not  extend 
to  anything  beyond  the  signature  of  the  document  by  the  party 
himself,  and  that  a  signature  by  the  agent  of  the  party  is  not  suffi- 
cient ;  and  more  particularly,  that  there  must  be  full  proof  that  the 
signature  of  an  agent  was  by  him  acting  as  a  person  duly  author- 
ised, and  not  merely  as  an  attorney.  The  words  of  the  statute 
are: — ^'No  action  shall  be  brought  to  charge  any  person  upon 
*'any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or 
^'any  interest  in  or  concerning  them,  unless  the  agreement  upon 
"which  such  action  shall  be  brought,  or  bome  memorandum  or 
"note  thereof  shall  be  in  writing,  and  signed  by  the  party  to 
"be  charged  therewith,  or  some  other  person  thereunto  by  him 
"lawfully  authorised."  These  words,  it  would  appear  to  me,  put 
the  case  of  a  person  thereunto  lawfully  authorised  on  precisely 
the  same  footing  as  the  party  himself;  and  that  if  a  subsequent 
recognition  of  the  contract  be  made  by  an  agent  thereunto  lawfully 
authorised,  the  party  is  as  much  bound  as  if  it  were  made  by 
himself. 

I  must  now  consider  the  terms  in  which  this  question  was 
reserved  by  the  learned  Judge  at  the  triaL  It  certainly  does 
appear  to  me  that  there  was  at  least  a  question  for  the  jury. 
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T.  T.  1857.  whether  the  signature  io  this  instrument  (which  anqoestiooaUj  wu 
^^'^*     that  of  Mr.  Hodder)  was  put  to  the  instrument  by  him  as  the  Uw- 
fnUjr  authorised  agent  of  the  defendants,  or  merely  as  their  attornej'^ 
If  so,  and  if  this  was  a  question  on  the  evidence  for  the  jury  to 
decide   upon,   and  if  they   might,   on  that  evideoce,    have  foond 
that  Mr.  Hodder  was  authorised  as  an  agent  to  sign   that  docu- 
ment, and  to  recognise  the  original  letter  of  agreement,  then  I  should 
say  that  the  nonsuit  was  wrong.     Then  the  question  is,  what  coone 
should  now  be  taken  ?     It  would  appear  to  me  that  there  is  a  con- 
sent, which  says,  "  if  you  are  not  right  in  nonsuiting  the  plaintiff, 
there  must  be  a  verdict  for  him."     It  was  contended  very  stron^j 
for  the  defendant  that  it  lay  on  the  plaintiff  to  give  farther  evidence 
on  this  point ;  but  I  think  that  there  was  a  case  made  by  the  plain- 
tiff sufficient  to  entitle  him  to  call  on  the  learned  Judge  to  have 
it  left  to  the  jury.     There  was  clearly  a  case  here  on   which  the 
jury  might  have  found  for  the  plaintiff;  and,  if  so,  we  ought  not 
to  put  the  parties  to  the  expense  of  another  trial.     To  be  sure, 
further  evidence  might  have  been  given  on  the  part  of  the  plaintiff; 
but  then  he  had  made  out  a  prima  facie  case,  and  it  lay  on  the 
defendants  to  contradict  that.     Not  having  done  so,    it    must  be 
taken  that  they  have  conceded  that  their  attorney,  although  acting 
as  an  attorney,  had  the  further  capacity  of  signing  this-  document  as 
an  agent  lawfully  authorised.     Tiierefore  I  think  that  in  this-  case 
the  verdict  should  now  be  entered  for  the  plaintiff. 


Richards,  B. 

I  concur  with  my  Brother  Pennefathee.  There  was  a  clear  and 
unequivocal  contract  prepared  between  the  parties  on  the  26th  of 
September ;  there  is  no  doubt  as  to  the  intention  of  both  parties 
to  be  bound  by  it.  One  of  the  parties  signs  it ;  the  other  parties 
(the  defendants),  although  they  do  not  sign  it,  take  large  benefits 
under  it.  A  part  of  the  purchase-money  was  paid ;  that  was  not 
sufficient  to  bring  the  contract  within  the  Statute  of  Frauds.  The 
defendants  took  possession  under  the  contract;  that  was  not  suffi- 
cient. Then  the  question  is,  whether  the  notice  of  the  1 7th  of 
October  be  sufficient  ?     It  must  be  confessed  that  Mr.  Hodder  was 


COMMON  LAW  REPORTS. 


45 


NORBI8 

9. 
COOKE. 


employed  by  the  defendants,  touching  this  very  agreement,  and  to  T.  T.  1857. 

,..,  .,  .  1,  .  '-»  Exchequer. 

maintain  their  rights  with  respect  to  it ;  and  there  is  some  evidence 
to  go  to  the  jury  that  he  was  not  merely  employed  as  an  attorney, 
but  to  put  forward  and  rely  on  the  defendants'  title,  and,  if  neces- 
sary, to  give  a  formal  assent  to  the  original  agreement.  The  notice 
signed  by  him  is  in  reply  to  the  notice  of  the  creditors'  solicitor, 
and  in  that  he  affects  to  act  as  fully  authorised  to  make  the  offer 
conveyed  Iq  it  The  authority  which  he  received  from  the  defend- 
ants to  serve  this  notice,  he  may  have  by  parol  only ;  it  is  not 
necessary  that  it  should  be  in  writing.  Now,  if  this  document  had 
been  signed  by  the  party  himself,  it  could  scarcely  be  argued  that  it 
would  not  be  a  sufficient  note  in  writing  to  charge  him.  The 
question  is  then,  whether  the  same  rule  should  not  apply  where 
it  is  signed  by  his  agent  ?  The  case  of  Dobell  v.  Hutchinson  shows 
that  the  other  party,  not  signing,  may  bind  himself  by  a  subsequent 
recognition  of  the  contract  signed  by  him.  I  do  not  see  why  he 
should  not  be  bound  by  the  recognition  of  the  agent ;  and  therefore 
concur  in  thinking  that  this  nonsuit  should  be  set  aside;  and,  in 
consequence  of  the  way  in  which  the  point  was  saved  by  the  Judge, 
and  agreed  to  by  the  parties,  I  think  there  is  nothing  left  for  us  to 
do  but  to  direct  a  verdict  for  the  plaintiff  for  £150.* 

*  FiGOT,  C.  B.,  and  Greene,  B.,  ahsentihus. 


BERGIN  r.  PEPPER. 


June  5. 


This  was  an  application  that  a  judgment  marked  upon  a  writ  of  Under  the 
scire  facias^  on  the  30th  of  January,  by  the  plaintiff,  should  be  ProcedOTe  Art 

set  aside,  at  the  coste  of  the  plaintiff;  and  that  the  defendant  might  ^|^  ^'^d'^ 

yivor  against 
members  of  a  Joint-stock  Company,  npon  a  judgment  recorded  against  its  public 
officer,  must  be  serred  personallj,  as  ordinary  writs  of  summons  and  plaint. 

Semble. — llie  rule  that  an  application  to  set  aside  proceedings  must  bo  made  within 
a  reasonable  time  only  applies  when  the  proceedings  are  irregular,  not  when  they 
are  illegal  or  unwarranted. 
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T^T.  1657.  hmre  liberty  to  plaad  to  the  seid  writ,  oo  the  grmuid  thai  wmd 
jodgmetit  was  impropcrij  marked,  as  it  did  aot  af^iear  bj  the  afll- 
^^  davit  of  senriee  tbat  penonal  lerriee  was  had  oo  the  delendanty  or 

that  doe  and  reasonable  diligpnee  had  been  ezcfdoad  in  andeaTonriag 
to  eifeet  soch  penooal  seniee,  and  without  efleet,  and  because  no 
order  for  the  sobstitntion  of  soeh  serrice  was  made,  to  warrant  the 
marking  of  said  judgment ;  and  for  the  costs  of  the  motion. 

The  writ  of  jerrif  faeias  had  been  issued  against  the  delendant, 
who  was  a  shareholder  in  the  Tipperarr  Joint-stock  Banking  Com- 
pany, on  loot  of  a  judgment  obtained  against  George  McDowell,  the 
official  manager,  for  the  sum  of  £498.  12s.  2d.  The  affidaTit  €^ 
senriee  merely  stated  that  serrice  of  said  writ  had  been  effected  by 
delirering  unto,  and  learing  a  true  copy  thoeof  with  the  woman- 
servant  (aged  sixteen  years)  of  the  defendant,  in  his  dwalling-hoiise, 
and  that  she  informed  the  serrer  that  defendant  was  not  nt  home, 
when  he  desired  her  to  give  the  said  copy  to  the  defendant^  and 
showed  her  the  original  writ ;  and  it  stated  also  that  it  waa  belieTed 
the  defendant  was  then  resident  within  the  jurisdiction,  and  was 
trying  to  evade  personal  service  of  the  writ.  The  officer  of  the 
Court  had  permitted  judgment  by  default  to  be  marked,  upon  the 
filing  of  this  affidarit,  considering  it  to  be  sufficient. 

The  defendant  had  filed  an  affidavit,  stating  that  he  was  not 
hiding  himself,  but  was  at  another  part  of  the  country  when  the 
writ  was  served. 

/>.  Lynch  (with  him  C  H,  Woodraffe)^  in  support  of  the 
application. 

The  153rd  section  of  the  Common  Law  Procedure  Act  1868 
directs  that  writs  of  Metre  faeioM  against  members  of  a  Joint-stock 
Company,  upon  a  judgment  recorded  against  its  public  officer,  ahail 
be  dated,  directed  and  proceeded  on  in  like  manner  as  writs  of  re- 
vivor;  and  by  the  15l8t  section,  writs  of  revivor  are  to  be  proceeded 
upon  in  the  same  manner  as  a  writ  of  summons  and  plaint.  Now,  a 
summons  and  plaint  must  be  personally  served,  unless  it  appears 
bj  the  affidavit  of  service  that  due  and  reasonable  diligence  has 
been  exercised  in  endeavouring  to  efiect  such  personal  service,  smd 
without  effect  (section  32). 
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D.  C.  Uero/fHy  contra. 

A  discretion  is  given  by  section  99  to  the  officer  of  the  Court, 
which  he  has  has  exercised.  Before  the  passing  of  the  Procedure 
Act,  personal  service  was  not  required  of  writs  of  «ct.  fa.:  1 
Ferguson* 8  Prae.^  p.  473.  Then  the  131st  Greneral  Order,  under 
the  Process  and  Practice  Act,  directed  that  the  writ  should  be 
directed  to  the  Sheriff  of  anj  county,  but  did  not  require  per* 
eonal  service.  Then  the  Common  Law  Procedure  Act  was  passed, 
repealing  the  Process  and  Practice  Act,  but  not  intending  to 
alter  tho  practice  as  to  service;  it  re-enacts,  in  the  15 1st  section, 
that  the  writ  of  scire  facias  may  be  served  in  any  county.  It 
is  not  meant  to  change  the  existing  practice,  but  merely  to  re- 
enact  the  rule  allowing  service  in  any  county.  A  scire  facias  is 
not  mentioned  in  terms  in  the  dlst  or  32nd  sections. — [Grbbne,  B. 
The  words  ^'  otherwise  proceeded  upon,''  in  the  151st  section, 
mean  in  every  respect^-^PxNnEFATHKB,  B.  I  think  the  words 
^*may  be  served,**  in  the  151st  section,  may  be  read  in  connection 
with  the  words  **  in  the  same  manner  as  a  writ  of  summons  and 
plaint."  And  surely,  in  a  proceeding  like  the  present,  where  it 
is  sought  to  make  a  judgment  obtained  against  the  official  manager 
available  against  a  third  party,  the  same  notice  should  have 
been  given  him  as  he  would  have  been  entitled  to  if  the 
proceedings  were  originally  against  him.] — Even  supposing  per- 
sonal service  to  be  required,  the  service  effected  here  is  sufficient. 
It  has  been  held  a  sufficient  compliance  with  the  12  Cr.  1,  c  29,  s.  1 
(in  England),  which  requires  personal  service  of  process,  to  show 
such  circumstances  as  satisfy  the  Court  that  the  process  has  come  to 
the  hands  of  the  defendant :  Williams  v.  Pigott  (a) ;  Phillipps  v. 
Ensell(b)i  Toms  v.  Nask(c),  This  application  is  not  made  within 
a  reasonable  time,  although  the  defendant  had  notice  of  the  judg- 
ment, which  was  marked  on  the  3rd  of  January:  179th  General 
Order. 


T.  T.  1857. 


C.  H,  Woodroffe^  in  reply. 

(a)  1  M.  &  W.  574.  (6)  2  Dowl  P.  C.  684. 

(c)  2  Scott,  N.  B.,  d9a 
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T.  T,  1^57.       Pesscfatheb,  B.* 

application  mo^t  be  complied  with.  It  appemrs  Terj  clear, 
"^  that  a  vrit  of  re^iTor  oo;^ht  to  be  serred  in  the  same  manner  9S  i 
viit  of  snmmons  and  plaint,  and  the  oflioer  is  not  aathoriaed  u 
wA  on  anj  <Mher  Merriee  than  that.  There  hare  been  no  saffidcat 
grounds  laid  in  this  case  u>  dispense  with  personal  aerrioe.  We 
con§id<;r  that  the  officer  has  certainlj  pot  a  wrong  coostmctioD  on 
the  Act,  and  that  he  had  no  authority  to  permit  this  jiidg;ment  to  be 
marked. 

The  part  J  now  coming  to  set  aside  the  judgment  appears  to 
haire  liad  notice  of  it  some  short  time :  at  least  he  does  not  deo j  it 
Now  if  this  judgment  had  been  duly  entered,  after  a  proper  serriee, 
there  might  be  a  question  whether  he  does  not  come  too  late. 
All  the  cases  on  this  head,  it  is  true,  seem  to  require  thai  the 
party  coming  to  set  aside  a  judgment  should  come  within  a 
reasonable  time;  but  in  those  cases  there  was  a  personal  aerriee. 
of  the  writ :  and  that  rule  only  applies  to  cases  where  the  judg- 
ment is  warranted  by  all  proper  circumstances  being  complied 
with. 

We  think  this  judgment  must  now  be  set  aside,  with  costs. 

RiCHABDS,  B. 

I  concur  in  the  rule  pronounced  by  my  Brother  PsxincPATHSB, 
who  has  stated  very  clearly  the  import  of  the  Act.  I  do  not  think 
the  defendant  should  be  fixed  with  the  costs  by  the  fault  of  the 
plaintiff,  he  having  only  taken  his  steps  for  the  protection  of  his 
property. 

Gbbeite,  B. 

I  have  to  express  my  concurrence  in  the  rule  pronounced,  and 
that  this  judgment  was  entered  without  any  legal  authority,  and 
that  it  is  somewhat  more  than  a  mere  irregularity.  • 

*  PiGOT,  C.  B.,  absente. 
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H.  CLARKE,  Pablic  Officer  of  the  Belfast  Banking  Company, 

BOWMAN. 

(Eji^hequer.)  j^^^ 

This  was  an  application  on  behalf  of  the  plaintiff,  that  the  defences  In  an  action 

on  a  lost  bill 
filed  to  the  first  and  second  paragraphs  of  the  summons  and  plaint  of   exchange, 

be  set  aside;  and  that  the  defendant  be  restrained  from  setting  ^    indemnity 

up  the  loss  of  the  two  bills  of  exchange  in  said  paragraphs  re-  roffideiii^^ 

spectively  mentioned,  as  a  defence  to  the  action ;  and  that  the  ^^^^^^^^^Jl 

plaintiff  be  at  liberty  to  mark  judgment  as  for  want  of  a  defence ;  *®'»    withont 

IIIIIAII1|^    aUjr 

inasmuch  as  said  defences  were  contrary  to  the   Common  Law  objection  as  to 

its  insnffiden- 

Procedure  Act  1856,  and    as  same  were    filed,  though    a    proper  cy,    refused 

altogether  to 
indemnity  had    been  tendered  to  the  defendant  by  the  Belfast  accept,   and 

{>leaded  the 
ossofthebilL 

ant  by  reason  of  the  non-production  of  the  two  bills.  haying  applied 

The  action  was  brought  by  the  indorsee  against  the  acceptor,  ^^fenoe      and 

and  the  summons  and  plaint  contained  two  paragraphs,  respectively  n^k^^Hj^dc^ 

setting  out  the  two  bills  of  exchange.     The  defendant  had  pleaded  ment :— iTeW, 
°  or  that  his  proper 

that  before  the  commencement  of  the  action,  and  whilst  the  plaintiff  course  was  that 

pointed  out  by 

was  holder  of  the  bills,  he  had  lost  the  same,  and  was  unable  the  90th  sec- 
tion of  the 

now  to  produce  them,  and  that  such  bills  were  not  specially  in-  Common  Law 

Procedure  Act 

dorsed,  but  were  transferable  by  delivery.  1856,  namely. 

The  affidavit  of  the  plaintiff  stated  that  before  the  plaintiff,  who  ck>urt  to  settle 
had  lost  the  bills,  had  issued  the  summons  and  plaint,  he  had  dei^^when 
tendered  to  the  defendant  a  letter  of  indemnity,  signed  by  the  ^*r5used1^ 
general  manager  of  the  Company,  and  which  was  the  form  of  ^e defendant; 
guarantee  for  indemnity  usually  given  by  the  Company  on  such  ^^f^^^  of  the 

occasions.    That  the  defendant  made  no  objection  to  the  indemnity  conduct,    and 

his  not  haying 
offered,  by  reason  of  its  insufficiency,  but  refused  to  accept  it,  or  made  a  specific 

objection   to 
to  treat  concerning  it  at  alL  the  proposed 

indemnity, 
that  the  motion  should  be  granted,  withoot  costs,  upon  plaintiff''  entering  into 
a  proper  indemnity. 

VOL.  7.  7   I- 


M  COMMON  LAW  REFOBTS. 

T^T.  1§57.       Fabm^  m  rmppmi  of  the  ^ipliestaaa. 

We  had  no  eonne  to  adopt  but  the  praent,  mm  the  lirfrndiiif 
refoied  erea  to  listen  to  the  indenuiitj  fopoied:  C%mi  mhf  t. 
T.  Grmmdji^  (a).  The  defendmnt  msj  rdtj  on  the  cnae  of  ffinnfiii 
▼.  SeMoiefeid(k)i  bot  that  wm  an  appfication  on  tim  put  of  tk 
defendant;  and  the  jnriidietion  giren  bj  the  90t]i  nection  of  the 
Common  Law  Froeediire  Act  1856,  to  the  Court,  to  pferent  thk 
defenee  being  aei  vp,  it  in  faTonr  of  the  plaintiff  And  is  to  be 
ezereiied  onlj  on  an  applieation  bj 


7*.  Lf^mek,  eontn. 

The  90th  aeetion  onlj  aathoriaes  an  applieation  to  tlm  Court 
to  approre  the  form  of  indemnitj;  and  that  offered  hern  is  not 
raffieient,  aa  it  ihoold  be  ander  seal,  and  ngned  bj  the  poblie 
ciffieer. 

PicoT,  C.  B. 

I  think  the  indemnity  now  required  bj  tbe  defendant  ahoold  be 
giren ;  and,  apon  that  being  done,  we  shall  set  aside  these  ddeneea. 
My  own  view  ci  the  Act  is,  that  where  the  pbdntiff  knows  he  has 
lost  the  bill,  he  oagbt  in  the  first  place  to  do  just  what]  he  has 
done  in  the  present  case,  that  is,  to  offer  an  indemnity;  and  if 
that  be  objected  to,  he  then  oaght  to  come  to  the  Court  to  settle 
whatever  indemnity  may  be  proper,  and  thus  oblige  the  defendantj 
to  accept  it.  The  plaintiff  is  the  person  who  oaght  in  the  first  in- 
stance to  act.  He  appears  in  this  case  to  have  offered  an  indemnity.] 
That  was  right ;  but  the  defendant  refused  to  accept  of  that  or  any 
other  indemnity :  in  which  he  was  wrong.  The  plaintiff  then  did  not 
come  to  the  Court  to  have  the  indemnity  settled ;  which  was  wrong 
on  his  part.  Therefore,  having  regard  to  the  defendant's  not  having 
made  an  objection  specifically,  although  I  think  the  plaintiff's  proper 
course  was  to  haTC  come  to  the  Court  to  approve  of  the  indemnitj 
upon  the  defendant's  refusal,  we  shall  direct  that,  upon  plaintiff 'a 
giving  indemnity  by  bond,  executed  by  the  proper  officer,  within 

(o)  2  EBg.  Com.  Law  Sep.  822.  (6)  1  Exch.,  N.  S.,  494. 
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ten  dajSy  these  defences  be  struck  out,  and  that  the  plaintiff  be  T.  T.  1857« 
at  liberty  to  mark  judgment. 


V. 

Pennefathsb,  Richards  and  Grbeke,  BB.,  concurred.  bowman. 

The  following  was  the  order  made : — 

Ordered ;  that,  upon  the  said  plaintiff  entering  into  a  bond  to 
the  defendant,  in  the  sum  of  £150,  conditioned  for  the 
payment  of  any  loss  the  defendant  may  sustain  by  reason 
of  the  said  bills  of  exchange  not  being  now  forthcoming, 
the  defendant  hereby  consenting  to  accept  same  as  an 
indemnity  for  the  loss  of  such  bills,  the  said  defences  to 
the  first  and  second  paragraphs  be  set  aside,  and  plaintiff 
be  at  liberty  to  mark  judgment  thereon :  such  bond  to 
be  given  to  defendant  within  ten  days  from  the  date  hereof; 
and  in  default,  that  this  motion  do  stand  refused  with  costs ; 
and  if  said  bond  be  given,  no  costs  of  this  motion  on  either 
side,  or  of  setting  aside  said  defences. 
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MIDLAND  GKEAT  WESTEK3C  RAILWAY  COHPAXT 


BEX>OX. 


K,  *  jMsdMH  Xnf  «w  M  actios  lor  whct  Dnd  W  ike  iilaati&  ibr  eke  ne  of 

Ike  ifftaiil      Tke  drffiwlinf  pIriM  a  deaial  of  the  eaoae  of 


a  Kc^i/ 

to  :&<<e  IL  O.  adioo.     Ai  the  trial  of  the  action,  in  the  CoiMofidafted  Xis  Prioi 


Coart,  he§am  Ksogb,  J^  it  appeared  tbat  the  defisndant,  who  is  a 
1^**  ■Hriiiil  rmfing  at  Bojlc^  oe  the  19tk  of  ScpicMbar   IS5&,  de- 
firared  to  the  Coatpaay^a  ^SCbi,  at  Camekmaboo,  a  ki  cwwaiaiing 
of  tkirteea  irkina  of  bstter,  f<v  tranouaioB  to  Li^rerpool,  faj  Bojal 
u^K. ^yff^  Canal  and  Steamer,  and  got  a  receipt  for  the  goods  in  tbe  loUowing 

■oaf  to  D^-  •' ICdkBd  Gnat  Woton  Bailwij  aad  Boral  Gnal  Coinnj. 

■a*    B.  Mat 

^  fw^  to         '^  Ka.  978.  ''Bojil  Gnal  Dodks^  Koirtk  WaSL 

<^  ^19tlidajarS^ceiibcria56L 


SJ^Rwttf         ^^Beeeired  firom  F.  Benson  thirteen  firkins  of  batter,  consigned 


^^1^;^^  **to  C.  KeDy  of  Lirerpool,  which  we  promise  to  forward   to  the 

^^^vSS^  •^Company's  store  at  Dublin. 

^^^IS^  "(Sgiied)fcrdieCooqiMy. 

^JSTZ'  "[Sgn«toreof  Agem.] 

Km Utob^       " '^**  receipt  to  be  produced  on  claiming  the  goods.'' 
uSLt  'Z^to       ^  ^^  ^^^  ^^  September,  the  defendant  wrote  to  Kelly,  who 
u     ^^j^L^t  ^^  ^  factor  in  LiTcrpool,  inclosing  the  Canal  receipt,  and  Kdlj 

prv^^^t^^Np^      snbseqoently  remitted,  on  account  of  the  butter,  £40,  ineloaing 

wbicfa  be  bad  in  the  same  letter  an  account  of  sales  of  a  former  lot  of  butter. 

MAwtMCtd     to 

li  ^UM,  It  appeared  that  the  defendant  was  dissatisfied  with  the  amount  ao 
psoTwerecoti-  realised,  and  wanted  to  appropriate  the  £40  in  satisfitction  of  the 
tbif  MiHrBflt  loiiy  which  he  imputed  to  his  agent's  neglect  of  duty.  He  aooord- 
amw&d  for^  iogly  came  up  to  Dublin,  in  order  to  stop  the  butter,  mud  ka 
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succeeded,  bjr  means  of  representiog  that  the  butter  was  his  absolute  T.  T.  18671 

property,  in  inducing  the  Companj's  servants  to  re-deliver  it  to  him. 

The  Company  were  not  at  this  time  aware  of  the  transaction  with 

Kelly.     Subsequently,  being   threatened  by  him  with   legal  pro- 

ceedings,  they  paid  him  the  sum  of  £40,  which  he  had  advanced 

on  the  butter,  and  then  brought  this  action  against  the  defendant 

for  the  like  amount,  as  for  money  paid  for  his  use. 

Counsel  for  the  defendant  called  on  the  Judge  to  nonsuit  the 
plaintiffs,  or  to  direct  a  verdict  for  him,  upon  the  ground  that  the 
payment  was  voluntary ;  but  this  he  refused  to  do,  and  the  jury 

4 

found  for  the  plaintiffs,  for  the  full  amount  claimed.     A  conditional 
order  having  been  obtained  to  set  aside  this  verdict,  for  misdirection, 

J.  Clarke  (with  whom  was  E,  D,  LaUmcht)  showed  cause 
against  the  conditional  order. 

The  plaintiffs  have  a  right  to  recover  the  £40,  as  money  paid 
for  the  defendant's  use:  Brown  v.  Bodgtqn{a).  A  promise  to 
reimburse  the  plaintiffs  may  be  implied  from  the  fact  of  the 
defendant*s  receipt  of  the  goods:  Spencer  v.  Parry  {b)i  Lewie 
V.  Campbell  (c);  Bryant  y.  Nix(d).  Sille  v.  Laing(e)  is  distin- 
gishable. 

R,  Armetrang  and  Harkan^  contra. 

This  action  may  be  held  not  to  be  maintainable,  without  it  being 
necessary  to  Qvermle  any  of  the  cases  already  dted.  A  main 
ground  of  distinction  is  this,  that  here  the  defendant  was  the  ori- 
ginal owtaer  of  the  butter.  It  is  a  fallacy  to  say  that  Kelly  had 
a  right  of  action  against  the  Company,  The  principle  upon  wbiob 
Brown  v.  Hodgson  proceeded  was»  that  Hodgson  had  placed  the 
plaintiff  in  a  position  of  liability  to  third  persons*  Here  no 
property  vested  in  Kelly  :  Coatee  ▼•  Chc^lin  (f).  The  Com- 
pany were  total  strangers  to  the  £40  transaction.  They  had  no 
notice  of  that  fact.    There  was  no  privity  between  them  and  the 

(a)  4  Taunt.  189.  (6)  3  Ad.  &  £1.  338. 

(c)  8  C.  B.  545-7.  (rf)  4  M.  &  W.  775. 

(c)  4  Camp.  81.  (/)  3  Q.  B.  488. 


A 
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T.  T.  1857.  consignee.    Thu  action  ia  maintainable  onlj  on  »  proml 
CommimPleat. 
^— -> '     or  iniplied,  on  the  part  of  the  defendant,  to  the  Company. 

BAU-WAT     V^^*^  ^^^  ^  implied  here,  aa  the  defend&nt  manifeatl} 

V.  to  keep  both  monej  and  goods  nntil  lie  made  a  aettla 

Kelly.     At  all  events,  a  neglect  or  breach  of  doty  hf 

pany    woald    disentitle   them   to    bring    such    an    sctio 

present :  Pitcher   v.   BaiUy  (a) ;    Capp  t.    Topkam  (&). 

was  the  duty  of  the  Company  not  to  bava  delivered   f 

withont  the  production  of  the  receipt.     The  very  cue  ' 

Company  make  is,  that  it  was  their  duty  to  have  delivt 

to  E^Uy. 

IiiUoucke  was  not  called  on  to  reply. 


MONAHAK,   C.  J. 

We  are  all  satisfied  that  the  case  of  Broton  r.  Sodffaon 
decided,  and  that  tbe  present  case  cannot  be  distingnishei 
ciple  from  that.  With  respect  to  the  alleged  neglect  on 
of  the  Company ;  if  the  defendant  had  not  transmitted  Um 
Kelly,  and  got  £40  on  its  secnrity,  he  would  have  bee 
entitled  to  get  bock  the  goods.  Now,  it  appears  that 
came  for  the  goods,  he  represented  to  the  Company  that  I 
faia,  under  circumstances  which,  if  true,  would  have  entitl 
get  them  back;  consequently  there  was  no  neglect  npoo  tl 
the  Company  in  thus  parting  wiUi  the  poasessioii  of  the  got 

Therefore,  the  law  will  imply  that  the  defendant  pn 
repay  the  Company  the  money,  which  tLey  were  bound  i 
Kelly,  who  was  in  a  position  to  maintun  against  them  an 
the  £40 ;  and  so,  upon  the  anthority  of  Broum  v.  Bodgtm 
of  opinion  that  this  verdict  must  stand. 

Cause  ihowD  allowed 


{o)8BMt,  171. 


C6)6E 
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M;T.  1857. 

Common  Pleas.' 


KELLY  V.  SLATER. 


Nov:74. 


Devitt  applied  for  liberty  to  plead*  in  answer  to  a  summons  and  A  plea  of  pay- 
*^*^  ff        r      -^  mentor  money 

plaint  for  breaking  and  entering  the  plaintiff's  dwelling-house,  &c.y  into  Ck>nrt, 

pnrsnant  to  the 

two  defences  to  the  same  cause  of  action  ;  first,  a  plea  of  justification,  Conmion  Law 

Procedure 

and  secondly,  a  plea  of  payment  into  Court.     The  58th  section  Amendment 

Act,  8. 75,'will 

of  the  Common  Law  Procedure  Act  allows  the  defence  of  payment  not  be  allowed 

to  be  pleaded,  as  of  course,  along  with  others  denying  the  cause  ^^j^g  ^4ui  a 
of  action  ;  and  the  allowance  of  a  plea  of  payment  into  Court  Sitfamecanfle 

involves  a  similar  inconsistency.     The  objection  which  may  be  o»*^o*>« 

The  plea  of 
raised  to  this,  arising  from  the  plaintiff  not  being  able  to  tax  his  payment   into 

Ck>nrt  must  be 
costs  of  suit  upon  drawing  the  money  out  of  Court,  where  there  either  the  sole 

is  another  plea  denying  the  cause  of  action,  is  answered  by  the  case  record,    or  it 

of  Cauty  V.  Gill  (a).    In  the  unreported  case  of  Fitzpatrieh  v.  ^^  ^  ^ 

The  Great  Southern  and  Western  Railway  Con^any  (M.  T.  1857),  SS^^f  ^^^^ 

the  Court  of  Exchequer  aUowed  the  defendant  to  plead,  first,  denial  "»»  not  cover- 

of  cause  of  action ;  secondly,  leave  and  licence ;  and  thirdly,  payment  other  defence. 

into  Court. 


Concannon^  contra. 

This  motion  should  be  refused.  The  58th  section  has  no  applica- 
tion to  the  present  case.  The  fundamental  distinction  between  a  plea 
of  payment,  and  of  payment  into  Court,  is  this,  that  one  is  a  plea 
in  bar,  which  denies  that  the  plaintiff,  at  the  time  of  action  brought^ 
had  a  cause  of  action,  and  consequently  it  may  properly  be  pleaded 
with  other  pleas  in  bar ;  but  the  plea  of  payment  into  Court  is 
a  plea  to  the  further  maintenance  of  the  action,  and  therefore  admits 
the  existence  of  a  cause  of  action  at  the  time  of  the  conmiencement 
of  the  suit.  Such  a  plea  would  be  manifestly  inconsistent  with 
other  pleas  denying  the  cause  of  action.  It  would  be  impossible 
for  the  plaintiff  to  avail  himself  of  the  77th  section  of  the  Common 

(«)4]f.4G.9()7. 
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M.  T.  1857.  Law  Procedare  Act,  which  entitles  him  to  draw  the  money  out 

of  Court  in  satisfaction  of  his  claim,  and  to  recover  the  costs  of  suit* 
in  case  there  were  no  plea  in  bar  to  be  disposed  of.  In  Dearie  v. 
Barrett  (a),  the  Court  refused  to  allow  pleas  of  tender  and  of  pay- 
ment into  Court  to  be  pleaded  together.  The  rule  of  Court  in  England, 
then  in  force,  respecting  the  payment  of  money  into  Court,  corres- 
ponded with  the  provisions  of  the  present  Procedure  Act.  So  also, 
in  O'Brien  v.  Clement  (b)^  the  defendant  was  not  allowed  to  plead, 
to  an  action  for  libel,  a  plea  of  not  guilty,  and  a  plea  of  an  apology, 
and  payment  into  Court  of  amends ;  and  the  Court  asked  how,  in 
case  the  defendant  succeeded  upon  the  plea  of  not  guilty,  the  judg- 
ment was  to  be  entered,  because  if  he  were  not  guilty  he  ought 
not  to  have  paid  the. money  into  Court:  Thompson  v.  Jackson  (e)  ; 
ArchboltTs  Practice^  ed.  1856,  p.  24!^;  Pearson's  Common  Law 
Procedure  Act,  p.  31. 


Devittj  in  reply. 

The  present  case  rests  upon  the  construction  of  section  58.  The 
plea  of  payment  there  mentioned  ought  not  to  be  restricted  to 
payment  before  action. — [Monahan,  C.  J.  What  is  the  plaintiff  to 
do,  if  he  is  willing  to  accept  the  shilling,  which  you  propose  to  pay 
into  Court,  with  the  costs  of  the  motion  ?] — The  order  can  be 
specially  framed  to  meet  the  case. — [Ball,  J.  The  order  of  the 
Court  of  Exchequer,  to  which  you  refer,  was  made  ex  parte."] — The 
57th  section  gives  jurisdiction  to  allow  double  pleas,  however  incon- 
sistent. Fischer  v.  Aide(d)  is  an  authority  to  show  that  a  plea 
of  payment  into  Court  may  be  pleaded  along  with  a  plea  in  bar 
to  the  same  cause  of  action,  though,  in  consequence  of  an  in* 
formality,  the  plaintiff  was  held  entitled  to  nominal  damages : 
Twemlow  v.  Askeyie). 


Mokahan,  C.  J. 

In  that  case  the  pleas  of  non  assumpsit^  and  of  payment  into 

(a)  2Ad.AElL82. 

(6)  15  M.  &  W.  435;  8.  C,  3  Dowl.  &  L.  676. 

(e)  1  H.  &  G.  242.  (</)  3  M.  &  W.  486. 

(«)  3  M.  &  W.  497. 
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Court,  were  pleaded  to  separate  parts  of  the  declaration*     So  here,  M.  T.  1857* 

if  jou  confined  your  justification  to  part  of  the  cause  of  action,  you     v^ . * 

could  pay  money  into  Court,  in  answer  to  the  part  not  justified. 

Your  suggestion  regarding  our  not  making  the  order  without  special  slater. 
terms  shows  that  it  cannot  be  made.     There  is  no  precedent  or 
authority  for  this,  and  the  application  must  be  refused  with  costs. 


DUBLIN  AND  KINGSTOWN  RAILWAY  COMPANY 

V.  E.  T.  1857. 

BRADFORD.  AprU^,2\, 

May  7. 

Bill  of  Excbftions. — This  was  an  action  of  ejectment  on  the  Under  a  deed 

of  conyeyanoe 

title,  tried  before  Monahah,  C.  J.,  at  the  Nisi  Frius  Sittings  after  by  the  Com- 

miBsioners    of 

last  Trinity  Term,  and  brought  to  recover  the  possession  of  12  the  Incumber- 

perches  and  3^  yards  of  land,  situate  in  the  parish  of  Monkstown  conrt,  certain 

and  county  of  Dublin.  S't^ta 

The  plaintiffs  gave  in  evidence  an  indenture  of  lease,  dated  the  d^^^^J^rmder 

1 0th  of  March  1829,  whereby  Lord  DeVesci  demised  to  Edward  ^e^^   ^«*»«? 

•^  were  conveyed 

Armstrong,  his  executors,  administrators  and  assigns,  for  the  term  to    the    par- 

chaser,    and 

of  ninety-nine  years,  an  undivided  moie^  of  the  dwelling-house  the  deed  con- 

tained  the  fol- 
and  premises  then  in  the  possession  of  the  latter,  containing  67  lowing  excep- 

tion : — **  ex- 
feet  in  front  and  327  in  depth,  and  bounded  by  certain  abuttals  cepting    also 

therein  described,  subject  to  the  yearly  rent  of  £20  sterling.     They  thereor'  con- 
also  proved  another  lease  of  the  other  undivided  moiety  of  the  same  ^^^^  ^nd  3^ 

premises,  made  to  Edward  Armstrong,  his  executors,  administrators  iheraikbonto 

traversed  by 
the  Dnblin  and  Kingstown  Bailway  '*  (reserving  a  right  of  way),  "  situate  in  the 
town  of  Kingstown,  parish  of  Monkstown,  and  county  of  Dublin,  and  described 
in  the  annexed  map,  with  the  appurtenances."  The  map  included  a  portion  of 
the  12  perches  and  3^  yards. — Heldt  that  there  being,  irrespective  of  the  map,  an 
adequate  description  of  what  was  intended  to  pass  under  the  deed,  the  subsequent 
description  appearing  on  the  face  of  the  map,  being  at  variance  with  the  former 
description,  might  be  rejected,  on  the  principle  **/aUa  demonstratio  non  noctt" 
and  that  it  was  the  duty  of  the  Judge  to  admit  evidence  dehors  the  deed,  for  the 
purpose  of  identifying  the  particular  portion  described  in  the  words  of  the  deed. 

[Erringion  v.  Rorke  acted  npon.] 

VOL.  7.  8  L 
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E.  T.  1857.  and  assigns^  by  Lord  Longford  and  others,  for  the  same  term  and 
^"'"^^'^        '  at  the  same  yearly  rent.    It  was  admitted  on  both  sides  that  the 
Railway  mentioned  as  one  of  the  boundaries  in  those  deeds  was  an 
old  tramway  that  had  been  since  removed.    A  warrant,  under  the 
seal  of  the  Dublin  and  Kingstown  Railway  Company,  directed  to 
the  Sheriff  of  the  county  of  Dublin,  dated  24th  June  1836,  was 
also  given  in  evidence,  reciting  the  intention  of  the  Company  to 
take  part  of  the  premises  comprised  in  the  above  leases,  and  requir- 
ing the  Sheriff  to  empanel  a  jury  to  assess  the  sums  to  be  paid  for 
the  purchase  of  the  lands  so  intended  to  be  taken  by  the  Company  ; 
and  they  also  proved  an  inquisition  made  accordingly,  dated  the 
11th  of  July  1836,  by  which  the  jury  found  that,  under  the  above 
leases,  the  premises  marked  No.  4  on  a  map  attached  to  the  inquisition, 
and  containing  12  perches  and  3;^  yards,  had  been  so  demised ;  and 
further,  that  a  sum  of  £40  purchase-money  and  six  pence  damages 
ought  to  be  paid  by  the  Company  to  Edward  Armstrong  for  the 
premises  marked  No.  4  ;  and  they  also  proved  a  deed  poll  executed 
to  the  Company  by  Edward  Armstrong,  whereby  he  granted  to 
them  the  above  piece  of  ground,  containing  12  perches  and  3^ 
yards,  and  marked  No.  4  on  the  map  annexed  to  the  inquisition, 
for  all  his  estate  therein.     This  conveyance  was  not  registered. 
The  plainti£&  Ihen  proved  that  they  had,  under  the  latter  deed, 
entered  into  possession,  and  erected  the  southern  boundary  wall  of 
the  Railway  across  the  northern  extremity  of  the  lot  of  ground  taken 
under  the  inquisition,  and  that  there  were  on  the  northern  side  of 
that  wall,  within  the  Railway,  70  superficial  feet,  and  at  the  southern 
side  of  the  wall,  outside  the  Railway,  about  1 1  perches  and  25  yards 
of  this  piece  of  ground. 

The  defendant  admitted  that  he  was  in  possession  of  a  portion 
of  the  premises  marked  No.  4  on  the  inquisition  map,  situated 
outside  the  southern  wall  of  the  Railway,  and  admitted  demand  of 
possession,  and  refusal  by  him,  and  founded  his  title  upon  a 
deed  of  conveyance,  bearing  date  the  7th  of  July  1852,  and 
executed  to  him  by  the  Commissioners  of  the  Incumbered  Estates 
Court,  by  which,  after  reciting  the  leases  of  1829,  they  granted 
to  the  defendant  the  premises  comprised  in  those  leases,  *^  except 
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**  as  therein   is  excepted,  and  excepting  also  that  portion  thereof  E.  T.  1867. 

'^containing  12  perches  and  S^  yards,  or  thereabouts,  and  traversed 

**  by  the  Dublin  and  Kingstown  Railway  ;  and  excepting  always 

''unto    the   Commissioners    of   Kingstown   Harbour   free  liberty 

"  of  ingress,  egress  and  regress  through  and  along  that  portion 

"  of  the  said  premises  upon  the  map  hereunto  annexed,  marked 

"  as  No.  4,  for  the  purpose  of  repairing  and  cleansing  their  sewer, 

"situate  in  the  town   of  Kingstown,  parish  of  Monkstown,  and 

"county  of  Dublin,   and   described  in    the  annexed    map,   with 

"the  appurtenances,"  for  the  residue  of  the  term  of  ninety-nine 

years,  subject  to  the  rents  and  covenants  contained  in  the  leases 

of  1829.    A  memorial  of  this  deed  was  registered  in  June  1852. 

An  agreement   between  John  Armstrong  and  the  Commissioners 

of  Kingstown  Harbour  was  also  proved,  entitling  them  to  a  right 

of  way  through  the  land  in  his  possession.     It  was  admitted  that 

the  portion  of  the  premises  lying  outside,  to  the  south  of  the 

Railway  boundary  wall,  had   been  for  several  years  waste  and 

uninclosed,  and   also  that   the  Harbour  Commissioners  had  built 

two  walls,  forming  the  eastern  and  western  boundaries  of  the 

land  sought  to  be  recovered,  and  other  premises. 

At  the  close  of  the  trial,  his  Lordship  informed  the  jury,  first, 
that  according  to  the  true  construction  of  the  deed  of  1852,  the 
premises  comprised  in  and  delineated  on  the  map  annexed  thereto 
were  thereby  conveyed  to  the  defendant,  although  they  included 
a  portion  of  the  premises  taken  by  the  plaintiffs  under  the  inquisi- 
tion and  deed  of  1836. 

Secondly,  that  the  conveyance  of  1852  was  valid  and  effectual, 
for  the  purpose  of  conveying  to  the  defendant  the  premises  thereby 
expressed  to  be  conveyed,  and  that  the  defendant  was  entitled 
to  hold  them  as  against  the  plaintiffs,  and  that  the  latter  were 
not  entitled  to  the  premises  expressed  to  be  conveyed  to  the 
defendant  by  the  deed  of  1852,  or  to  any  part  thereof. 

Thirdly,  that  upon  the  evidence  and  admissions  of  plaintifis' 
Counsel,  the  premises  sought  to  be  recovered  by  the  plaintiffs  were 
comprised  in  and  constituted  part  of  the  lot  No.  4,  on  the  map  at- 
tached to  the  conveyance  of  1852 ;  and  therefore  bis  Lordship  directed 
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£.  T.  1867.  a  verdict  for  the  defendant.     To  these  directions  the  plaintifis' 

Counsel  took  the  following  exceptions  : — First,  as  to  the  first  di- 
rection ;  requiring  his  Lordship  to  inform  the  jury  that,  under  the 
deed  of  1862,  the  Commissioners  did  except  from  the  grant  thereby 
made  to  the  defendant  that  portion  of  the  premises  taken  by  the 
plaintiffs  under  the  inquisition  and  deed  of  1836,  containing 
12  perches  and  S^  yards,  or  thereabouts,  and  did  not  convey  to 
the  defendant  any  portion  of  those  premises,  although  a  portion 
of  them  was  included  in  the  map  attached  to  the  conveyance  of 
1862. 

Secondly,  as  to  the  second  direction ;  requiring  his  Lordship  to 
inform  the  jury  that,  even  although  the  conveyance  of  1862  pur- 
ported to  convey  to  the  defendant  the  premises  sought  to  be 
recovered  by  the  plaintiffs,  yet  that  it  could  not  have  that  effect, 
the  same  having  legally  vested  in  the  plaintiffs  under  the  inquisi- 
tion and  deed  of  1836,  notwithstanding  the  non-registry  of  the 
latter  deed,  and  the  due  registry  of  the  former. 

Thirdly,  as  to  the  third  direction ;  requiring  his  Lordship  to 
direct  a  verdict  for  the  plaintiffs,  it  being  a  fact  admitted  by 
the  defendant  that  the  premises  sought  to  be  recovered  by  the 
plaintiffs  formed  portion  of  the  premises  taken  by  the  plaintiffs 
under  the  inquisition  and  deed  of  1836;  but  his  Lordship  refused 
to  alter  his  original  charge. 

Shaw,  in  support  of  the  exceptions. 

The  map  clearly  contains  more  than  the  Commissioners  intended 
to  convey,  there  being  a  clear  intention  to  except  the  portion  origin- 
ally taken  by  the  Company.  A  conveyance  is  sometimes  capable 
of  a  two-fold  construction  :  Solfy  v.  Forbes  (a)  ;  and  the  intent  of 
the  parties  is  to  guide  the  Court :  Goodtitle  v.  Bayley  (b).  Words 
in  a  deed,  which  appear  to  be  evidently  repugnant  io  the  other  parts 
of  it,  and  to  the  general  intention  of  the  parties,  will  be  rejected 
as  insensible  :  Smith  v.  Parkhurst  (c).  Of  two  irreconcileable 
constructions  in  a  deed,  the  first  if  sufficient  will  stand,  and  the 

(a)  2  Bro.  &  Bing.  38.  (6)  Cowp.  600. 

(0  3  Atk.  135 ;  S.  C,  affirmed  on  appeal,  6  Bro.,  F.  C,  351. 
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t  latter  will  be  rejected :  Shep.  TbucA.,  p.  88 ;  Llewellen  ▼.  Jersey  (a) ;  £.  T.  1857. 

^  Surion  on  Real  Prop.,  p.  512.     This  map  cannot  prevail  against ^ 

^  dear  words,  which  is  the  manner  in  which  the  Act  requires  the     railway 
I   Incumbered  Estates  Commissioners  to  describe  the  property  con-  v. 

i  yeyed  (12  &  13  Vic,  c.  77,  s.  24)  ;  although  in  cases  of  partition 
a  map  is  to  be  prepared  (s.  45).  If  the  matter  misdescribed  appear 
first  in  the  instrument,  the  grant  will  fail  altogether;  but  it  is 
not  so  where  the  misdescriptipn  is  not  placed  first :  Burton  an 
Real  Prop.,  pp.  661,  662 ;  Dowiie^s  case  (b)  ;  Plowd.j  p.  191  ;  Doe 
d.  Ash/ord  v.  Bowes  (c)  ;  Roe  v.  Vernon  (rf) ;  Shep.  Touch.  (Preston), 
p.  247  ;  4  Furl.  Land.  Sf  Ten.,  p.  387  ;  Doe  d.  White  v.  Osborne  {e). 
The  word  "traversed"  means  '* crossed;"  but  even  supposing  it 
an  inapt  expression,  the  intention  of  the  Commissioners  is  to  be 
gathered  from  the  extent  of  their  jurisdiction :  Dwar.  on  Stai.y 
pp.  492,  694,  621  ;  Doe  d.  Smith  v.  Galloway  (/).  He  also  cited 
Bacoris  Maxims,  p.  3  ;  Winter  ▼.  Winter  (g). 

Henderson  (with  him  R.  Armstrong),  in  support  of  the  verdict. 

'  The  verbal  description  being  indefinite,  resort  must  be  had  to  the 
map  to  ascertain  the  meaning ;  but  the  other  proceedings,  viz.,  the 
inquisition,  &c.,  cannot  be  taken  into  account  to  explain  the  words 
of  the  conveyance,  being  extrinsic:  Barton  v.  Dobbs{h).  The 
rule  of  construction  contended  for  by  the  other  side  has  been  some- 
times departed  from  :  Doddington^s  case  (t)  ;  BozouiCs  ease  (A) ; 
Dyer,  p.  80 ;  Walsh  v.  Trevanion  (/).  They  also  cited  Stukeley 
v.  Butler  (tn). 

Rogers,  in  reply,  cited  Shep.  Touch.,  pp.  100,  247,  260. 

Cur.  ad.  vult. 

(a)  11  M.  &  W.  189.  (6)  3  Rep.  10,  a. 

(c)  3  B.  &  Ad.  457.  (rf)  5  E.  51. 

(0  4  Jar.  941. 
(/)  5  B.  &  Ad.  43 ;  S.  C,  2  Nev.  &  Man.  240. 

(S)  5  Hare,  306.  (A)  10  C.  B.  261. 

(0  2  Rep.  33,  a.  (A)  4  Rep.  35,  a. 

(/)  15  Q.  B.  734.  (m)  Hob.  171. 


A 
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E.  T.  1867.       MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
OonunonPleoB. 
^ — --/— -^  This  is  a  case  of  considerable  difficulty.     The  action  was  brought 

BAii«WAT     ^^  ^^®  Dublin  and  Kingstown  Railway  Company,  to  recover  from 
V.  the  defendant  a  certain  portion  of  land;  and  they  claim  title  to 

BRADFORD. 

'    this  property  under  proceedings  taken  by  them  at  the  time  of  the 

^ay  7.  construction  of  the  Railway,  and  this  title  they  allege  to  be  founded 
partly  upon  a  conveyance  and  partly  upon  an  inquisition.  There 
can  be  no  doubt  but  that  they  do  show  a  title  to  some  ten  or  twelve 
perches  of  land,  but  the  question  is,  whether  they  can  recover  upon 
this  title  against  the  defendant?  The  defendant's  case  is,  that  he 
purchased  this  lot  of  ground  in  the  Incumbered  Estates  Court,  and 
the  question  th^n  arises,  whether  the  Commissioners  of  that  Court 
have  by  their  conveyance  given  him  a  valid  title  as  against  the  claim 
of  the  Railway  Company  ?  Two  questions  were  raised  at  the  trial ; 
first,  whether,  upon  the  true  construction  of  the  conveyance  to 
Bradford,  this  particular  portion  of  land  was  conveyed  to  him  ? 
and  secondly,  whether,  if  this  land  was  conveyed  to  him  by  the 
Commissioners  (and  this  was  the  chief  question  at  the  trial),  they 
had  power,  for  the  purpose  of  paying  the  debts  of  Armstrong,  to 
sell  to  Bradford  a  portion  of  land,  the  property  of  the  Railway 
Company  ?  Upon  both  of  these  points,  I  was  of  opinion  at  the  trial 
that  there  should  be  a  verdict  against  the  Railway  Company,  upon 
the  ground  that  this  portion  of  land  had  been  actually  conveyed 
to  Bradford.  There  can  be  no  doubt  but  that,  at  the  time  of  the 
sale  in  the  Incumbered  Estates  Court,  both  Bradford  and  the 
Commissioners  were  under  the  impression  that  this  portion  of  land 
was  the  subject-matter  of  the  conveyance,  and  that  the  property 
of  the  Company  lay  altogether  within  the  walls  of  the  Railway, 
the  portion  which  the  Commissioners  sold  to  Bradford  being  outside 
the  walls  of  the  Railway.  Still  the  question  remained,  what  was 
the  true  construction  of  the  deed,  and  not  what  did  parties  imagine 
at  the  time.  I  was  of  opinion  at  the  trial  that  the  true  construction 
was  what  Bradford  insisted  upon,  and  that  the  Commissioners  had, 
imder  the  Act,  power  to.  convey  to  him  this  property.  It  now 
becomes  necessary  that  we  should  rule  both  these  points ;  and  first, 
as  to  the  construction  of  the  deed,  we  have  to  consider  the  following 
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Ucta: — The  property  in  question,  which  was  situated  near  the  E.  T.  1857. 
town  of  Kingstown,  had  been  originally  demised  by  two  leases, 
each  comprising  an  undivided  moiety,  to  one  Armstrong,  in  the 
year  1829 ;  and  the  description  of  what  was  conveyed  by  the  Com- 
missioners to  Bradford  was  as  follows: — '*A11  that  and  those  the 
**  said  two  undivided  moieties,  <Sec.,  except  as  in  said  leases  excepted, 
**  and  excepting  also  that  portion  thereof  containing  12  perches  and 
**^  yards,  or  thereabouts,  thereof,  traversed  by  the  Dublin  and 
*' Kingstown  Railway,  excepting  always  to  the  Commissioners  of 
'*  Kingstown  free  liberty  of  ingress,  &c.,  situate  in  the  town  of 
^*  Kingstown,  parish  of  Monkstown  and  county  of  Dublin,  and 
^described  in  the  annexed  map,  with  the  appurtenances."  There 
can  be  no  doubt  that  the  meaning  of  these  words  is,  that  the 
premises  conveyed  to  Bradford  are  described  in  the  map  annexed 
to  the  conveyance ;  and  the  question  therefore  is,  what  is  comprised 
within  the  exception,  or  what  would  be  the  effect  of  a  lease  having 
an  exception  in  the  same  words?  for  the  effect  would  be  the  same 
in  both  cases. 

It  is  a  rule  of  construction  that  if  the  granting  part  of  a  deed 
be  clear  and  explicit,  and  the  excepting  part  be  not  so,  the  latter 
cannot  derogate  from  the  effect  of  the  former. 

This  is  the  rule  of  law  in  such  cases ;  it  admits  of  no  doubt, 
and  Counsel  on  both  sides  were  fully  agreed  as  to  that  point;  but 
the  difficulty  was,  the  application  of  that  rule  to  the  facts  of  this 
case,  arising  chiefly  from  this  circumstance,  that  the  greater  part 
of  this  portion  of  land,  comprising  twelve  perches  or  thereabouts,  and 
originally  in  the  possession  of  the  Railway  Company,  was  outside 
the  limits  of  the  map  annexed  to  the  conveyance.  This  rule  of 
construction  is  laid  down  in  Shep.  TbticA.,  p.  247,  and  in  the  case 
of  LleweUen  v.  Jersey  (a) ;  and  I  could  refer  to  other  late  decisions 
upon  the  subject,  but  it  is  imnecessary  to  do  so ;  for  I  need  only 
state  the  rule  of  law,  and  it  is  this :  that  as  soon  as  there  is  an 
adequate  definition,  with  sufficient  certainty  of  what  is  intended 
to  pass  under  a  deed,  any  subsequent  erroneous  addition  will  not 
vitiate  the  deed.     Falta  demomtraiio  nan  noceU     The  question 

(a)  11M.&W.  189. 
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E.  T.  1857*  therefore  is,  whether,  irrespective  of  this  map,  there  be  an  adequate 

and  sufficient  description  of  what  was  intended  to  be  excepted 


from  what  was  conveyed  by  this  deed  ?    I  confess  that  during  the 


D.  &  K. 
BAULWAT 

V.  argument  of  this  case,  and  since,  my  opinion  has  fluctuated  con- 

siderably ;  but  nevertheless,  after  the  most  careful  consideration 
of  the  case,  we  have  all  come  to  the  conclusion  with  little  doubt, 
although  we  consider  the  case  to  be  one  of  considerable  difficulty, 
that  there  is,  irrespective  of  the  map,  a  sufficient  description  of  what 
was  intended  to  pass  under  the  deed,  and  that  it  depends  altogether 
on  the  words  'Hhat  portion  thereof  containing  12  perches  and  3^ 
'*  yards,  or  thereabouts,  traversed  by  the  Dublin  and  Kingstown  Rail- 
**'  way ; "  for  we  are  of  opinion  that  it  must  be  inferred  from  the  perusal 
of  the  deed  itself,  without  any  extraneous  evidence  of  the  fact,  that 
there  must  have  been  some  definite  portion  of  the  premises  set 
apart,  not  perhaps  by  any  actual  boundary,  but  by  survey  or 
otherwise,  supposed  to  contain  12  perches  and  3^  yards,  and 
this  portion  must  be  taken  to  be  traversed  by  the  Railway.  With 
respect  to  the  word  "  traversed,"  it  has  no  legal  definite  meaning ; 
it  may  mean  that  that  portion  is  actually  covered  by  the  Railway ; 
or  it  may  mean  that  the  Railway  passes  through  it,  a  portion  of  it 
being  outside  the  limits  of  the  Railway;  and  therefore  it  is  impossible 
to  say,  a  priori^  whether  this  land  was  inside  or  outside  the  limits 
of  the  Railway.  But  inasmuch  as  we  find  words  referring  to  a 
portion  of  land  containing  a  certain  number  of  perches  and  yards, 
we  are  of  opinion  that  it  is  the  duty  of  the  Judge  and  jury  to 
ascertain,  from  evidence  dehors  the  deed,  what  that  portion  of  ground 
is  which  is  supposed  to  contain  that  particular  quantity  of  land : 
for  the  evidence  is  clear  upon  this  subject,  that,  although  at  the 
time  of  the  conveyance  by  the  Commissioners,  this  portion  of  land 
was  not  actually  separated  from  the  rest,  still  that,  upon  the  occasion 
of  the  purchase  made  by  the  Railway  Company,  a  portion  of  12 
perches  and  3;^  yards  was  in  some  way  set  apart  from  the  remainder 
of  Armstrong's  premises,  and  traversed  by  the  Railway;  a  part  of 
this  lot  being  within,  and  another  part  outside,  the  limits  of  the 
Railway.  By  saying  that  lot  was  set  apart,  I  do  not  mean  to  say 
that  there  was  an  actual  boundary,  but  that  a  division  was  made 
and  ascertained  in  some  way  that  we  cannot  now  discover.     We 
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ire,  therefore,  of  opinion  that  there  was  evidence  to  show  the  exist-  E.  T.  1857. 
ence  of  such  a  portion  of  land,  corresponding  with  the  description     ^"^^       - 
in  the  deed,  and  that  it  was  traversed  by  the  Railway.   We  think       ^*     *' 

J  J  RAILWAY 

that  the  deed  contains  a  sufficiently  adequate  description  of  the  v. 

premises  to  bring  this  case  within  the  rule  laid  down  in  Llewellen  v.  ^*^^^^^"^- 
Jersey ;  and  that  the  words  "  described  in  the  annexed  map  "  are 
to  be  regarded  as  the  faUa  demonatratioy  and  that  therefore  they 
are  not  to  be  considered  as  the  operative  part  of  the  conveyance. 
Therefore  the  first  exception  must  be  allowed,  and  a  venire  de  novo 
awarded.  As  to  the  second  exception,  we  think  it  must  be  over- 
ruled, on  the  authority  of  Errington  v.  Rorke  ;  and  that  the  third 
exception  must  be  allowed. 

Venire  de  novo. 


M.  T.  1856. 
Abo.  24,  25. 
DELACHEROIS  v.  DELACHEROIS.  h.  T.  1857. 

Jan.  18,  19. 

Bill  op  Exceptions. — This  was  an  action  of  ejectment  upon  the  I'Midfl  once 

•^  severed  from  a 

title,  tried  before  Mr.  Justice  Ball,  at  the  Summer  Assizes  1856,  for  manor  cannot 

be  re-annexed 

the  county  of  Down,  and  was  brought  to  recover  the  possession  of  thereto  by  pur- 
chase, so  as  to 

the  lands  of  Ballyhaise.     The  facts  were  as  follows : — In  the  year  pass  under  a 

previous    de- 

1836  (and  before  the  passing  of  the  Wills  Act),  Daniel  Delacherois,  yige    of    the 

deceased,  made  his  will,  bearing  date  the  3rd  of  March,  by  which  he      SemhU— 

devised  all  his  real  estates  in  the.  county  of  Down,  or  elsewhere,  to  They  may  be 

"^  so  re-annezed 

two  trustees  and  their  heirs,  in  trust  for  his  sister  Mary  Delacherois,  by  escheat. 
for  life,  with  power  for  her  to  appoint  the  same  to  the  children  of  'j^q  rents  and 
Samuel  Delacherois,  the  testator's  brother,  for  life,  with  remainders  ^  re-annexed 
to  the  first  and  other  sons  of  such  children,  in  tail.    Subsequently  to  hy  purchase, 
the  date  of  this  will,  the  testator  Daniel  Delacherois  purchased  the 
lands  which  were  the  subject-matter  of   the   present  action,  and 
which  were  conveyed  to  him  by  a  deed  bearing  date  the  1st  of 
March  1842;  whereby,  in  consideration  of  the  sum  of  £7000,  J.  H. 

VOL.  7*  9  L 
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M.  T.  1856.  Bradshaw  eonyejed  the  same  to  the  testator  and  his  heirs.    Under 
^ *  the  latter  deed  it  appeared  that  the  lands  in  question  were  liable  to 

DXLACHSBOIS 

V.  a  chief  rent  of  £2  per  annum,  and  the  conveyance  of  the  land  was 

subject  to  that  rent.  The  testator  died  on  1st  October  1850.  Mary 
Delacherois  entered  into  possession  as  tenant  for  life,  and  by  her 
willy  bearing  date  the  4th  of  June  1862,  she  exercised  the  power  of 
appointment  created  by  the  testator's  will,  in  favour  of  the  defendant 
and  his  issue.  The  plaintiff  in  the  present  action  was  the  eldest 
son  of  Samuel  Delacherois,  the  testator's  brother,  and  the  defendant 
was  his  second  son.  The  latter  entered  into  possession  after  the 
death  of  Mary  Delacherois.  The  plaintiff's  case  at  the  trial  chiefly 
rested  upon  the  above  facts,  which  were  not  disputed  by  the  other 
side.  The  defendant  relied  upon  the  following  facts,  viz. : — That  the 
lands  in  question  had  formed  a  portion  of  the  manor  of  Donaghadee, 
and  that  the  testator,  at  the  time  of  making  his  will,  was  lord  of  the 
manor ;  and  that  the  language  of  the  will  was  sufficient  to  pass  the 
manor;  and  that  he  having  subsequently  purchased  these  lands, 
which  had  been  part  and  parcel  of  the  manor,  they  became  thereby 
re-annexed  to  the  manor,  and  passed  under  his  will  as  parcel  of  such. 
To  sustain  this  case,  the  defendant  gave  in  evidence  a  patent  of  the 
reign  of  Car,  1,  dated  1625,  and  made  to  Lord  Viscount  Mont- 
gomery, under  which  the  manor  of  Donaghadee  was  created,  with 
power  of  infeudation,  in  fee-simple  or  fee-tail,  to  be  held  of  Lord 
Montgomery,  notwithstanding  the  Statute  of  Quia  Emptores.  He 
also  gave  in  evidence  several  deeds  and  wills,  under  which  he 
deduced  the  testator's  title  to  this  manor,  and  he  examined  several 
witnesses  to  prove  the  holding  of  a  Manor  Court,  the  appointment 
of  seneschals  from  time  to  time,  and  the  attendance  of  the  tenants 
of  Ballyhaise  as  jurors  at  the  Manor  Court.  He  also  proved  that 
Daniel  Delacherois  had  occupied  from  80  to  100  acres  of  demesne 
lands,  and  that  there  was  an  old  castle  of  Donaghadee.  At  the 
close  of  the  defendant's  case,  his  Counsel,  who  sought  to  establish  the 
existence  of  a  manor,  called  upon  the  learned  Judge  to  direct  the 
jury  to  find  for  the  defendant,  upon  the  authority  of  the  following 
passage  from  2  Shep,  Touch.  (Preston) : — **  If  there  be  lord  and 
''tenant,  and  the  lord  purchase  the  tenancy,  by  this  means  the 
'*  services  are  released,  and  extinct  at  law,  and  the  lands  become 


COMMON  LAW  REPORTS.  67 

^'parcel  of  the  manor,  and  pasB  under  that  denomination,  and  may  M.  T.  1856.^ 

.  ConunonPleiu. 

^'pass  iiTclusively  with  the  manor,  by  a  will  made  prior  to  the  pur-     ^ — v— ^ 
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**  chase  of  the  tenancy.    So  if  the  tenant  purchase  the  services,  they  v. 
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are  extinguished  in  the  tenancy,  if  he  have  equal  estates  in  the 
tenancy  and  services.**  The  plaintiff,  on  the  other  hand,  contended 
that  the  lands,  having  been  once  disconnected  from  the  manor,  could 
not  be  re-annexed  thereto  by  any  subsequent  purchase,  upon  the 
authority  of  12  Mod.  p.  138,  in  which  it  is  laid  down  that  ^*  a  ten- 
**  ancy  escheated  to  the  lord  becomes  part  of  the  manor ;  but  if  the 
**  lord  purchase  part,  it  is  only  holden  of  the  manor,  and  not  part  of 
^  it,  but  the  rent  and  services  are  part." 

The  learned  Judge  told  the  jury  that,  if  they  believed  the  evi- 
dence, they  should  find  a  verdict  for  the  plaintiff.  To  this  direction 
the  defendant's  Counsel  excepted,  and  called  upon  the  learned  Judge 
to  direct  a  verdict  for  the  defendant  upon  the  evidence,  which  his 
Lordship  refused  to  do. 

This  case  was  argued  in  Michaelmas  Term  1856,  and  Hilary 
Term    1857. 

Hugh  Law  (with  him  Gerald  Fitzgibbon^  Lynch^  Jog  and  Robert 
Andrews),  in  support  of  the  exceptions,  cited  2  Shep.  Touch.  (Pres- 
ton) Rele.  p.  334 ;  Bol.  Eccl.  Law,  pp.  1476, 1479;  33  H.  8.  sess.  1, 
e.  8,  s.  3 ;  sess.  2,  c.  5  ;  10  Car.  1.  sess.  1,  c.  3  (Ir)  ;  and  sess.  3,  c.  2 
(Ir.);  15  Car.  1,  c  6  (Ir.);  10  W.  3,  c.  8,  ss.  15,  16;  27  G.  3,  c.  34  ; 
27  G.  3,  c.  35,  s.  18 ;  5  &  6  Fic,  c.  81  ;  25  G.  3,  c.  44,  ss.  1,  2,  4, 
10  ;  27  G.  3,  c.  22,  s.  4 ;  7  &  8  6r.  4,  c.  56 ;  Seriven  on  Cop.  p,  1, 
p.  715  ;  Com.  Dig.,  Copyhold^  q,  1  ;  Cohens  Copyholder ,  s.  31  ; 
2  Woodeson^  pp.  38,  39;  Williams'  Real  Property,  pp.  91,  92, 
96 ;  Cru.  Dig.,  pp.  29,  34  ;  Wright  on  Tenures,  pp.  159,  201,  202; 
Perkins  on  Conv.,  pp  635,  638,  670,  996 ;  2  Watk.  on  Copyholds, 
pp.  8,  15 ;  Sir  Moyle  Finch's  case  (a)  :  Lib.  Feud.,  cited  in  1 
Cru.  Dig.,  p.  1 ;  Tumei's  Cop.y  s.  45 ;  Dalrymple  on  Feuds,  p.  280 ; 
Sullivan's  Lectures  on  Feudal  Law,  p.  185;  Co,  Lit.  58  b,  59  a; 
1  Hallam's  Middle  Ages,  p.  237 ;  1  Cru.  Dig.,  Tenure,  c.  8,  ss.  5, 
6,  7;  1  Furl.  Lan.  ^  Ten.  ss.  11  to  13,  citing  Abbot  of  Barking's 
case,  10  H.  7,  23  a,  27  H.  8,  26,  pi  5 ;  Lit.  140 ;  Co.  Lit.  98  b  ; 

(a)  6  Bep.  64  a. 
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M.  T.  1866.  1  Shep.  Touch.,  pp.  86,  88, 91, 334, 439 ;  Chad  y.  Tilsed(a) ;  Jenkins 
V- — ^— -^  '  V.  Harvey  (b)  ;  Bradley  v.  The  Pilots  of  Newcastle  (c) ;  Doe  d.  King* 
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V,  lake  y.  Bevis  (d)  ;  Duke  of  Beaufort  v.  Mayor  of  Swansea  (e) ; 

Doe  d.  ^«cA  y.  Heakin  (/) ;  1  fFo/A.  on  Copyhold,  p.  1  ;  /?««  t. 
Wilson  (g) ;  Dimes  v.  Arden  (A) ;  J?««  y.  Stafferton  (t) ;  Brown 
y.  Goldsmith  {k)\  Sir  JR.  Acton*s  case  (I);  Pell  y.  7b«7er«(m); 
Verschoyle  y.  Perkins  (n) ;  ^ac.  ^6r.,  TVntire,  B,  J?efi/,  D ;  Co. 
Liu.,  68.  213,  215;  Com.  Dig.,  Bent,  B;  Porter  y.  /^rMcA(o); 
Harrington  y.  ff^*e  (/> ) ;  Morrice  y.  ^it/ro6ttf  (9) ;  Clark  v. 
Coughlan  (r) ;  £ac.  ^6r.,  Lease,  £,  7  ;  l^tn.  ^6r.,  Beservation,  L,  2, 
j9/.  3,  and  Belease,  B,  2 ;  Gilbert  on  Bents,  p.  30 ;  Co.  Lit.,  65  a, 
150  a,  151  a,  148  6;  jEbrZ  of  Derby  y.  ray/or(*);  Burgess  v. 
Wkeate  (t) ;  2  /iw/.,  pp.  292,  295  ;  Wrighfs  Tenures,  pp.  201,  202 ; 
Com.  Dig.j  Surrender,  D ;  3  Preston  Conv.,  p.  26 ;  Gilbert  on  Bents, 
pp.  149,  183;  Gijffbrd  y.  Hutton  (u) ;  CresswelVs  case  (v)  ;  Monta- 
gue's case  (it)  ;  Bingham  v.  Woodgate  (or) ;  Brunker  y.  CoA«  (y) ; 
Anon,  (z)  ;  Ptn.  ^^.,  Extinguishment,  C,  1,  E,  2  ;  Manor, 
E  <&  N,  Belease,  K,  3. 

Faille  (with  him  Brewster,  Napier,  and  71  CHagan),  for  the 
plaintiff,  cited  i^oe  y.  Wegg  (aa)  ;  5a/A.,  p.  238 ;  1  Furl.  L.  fy  T.,  p.  9  ; 
Walsh  V.  Feely  (bb) ;  Com.  Dig.,  jCopyhold,  2,  pi.  3 ;  Townley  v. 
Gibson  (cc) ;  2)o«  y.  Davison  (dd) ;  Bevell  y.  Jodrell{ee) ;  Bradshaw 

(«)  2  Bro.  &  Bing.  403.  (6)  1  Cr.,  M.  &  R.  877 ;  S.  C.  5  Tyrwh.  326. 

(c)  2  EU.  &  Bl.  427.  (</)  7  C  B.  456. 

(«)  3  Exch.  425.  (/)  6  Ad.  &  EU.  495. 

{g)  5  Man.  &  Rjl.  153,  no^e.  (A)  6  Nev.  &  Man.  499,  not: 

(0  1  Bolst.  54.  (Jt)  Sir  F.  Moore,  870. 

(0  Dyer,  288.  (m)  2  Noy,  20. 

(n)  13  It.  Eq.  Rep.  72.  (0)  9  Jr.  Law  Rep.  514,  per  Lefroy,  B.,  p.  553. 

(p)  Cro.  Eliz.  480.  (9)  Hard.  326. 

(r)  3  Ir.  Law  Rep.  427.  («)  1  E.  502. 

(0  1  Eden,  127.  (u)  Savillc,  21. 

(»)  Sir  F.  Moore,  721.  (ir)  Ley.  63. 

(4f)  1  Rnss.  &  Myl.  32.  (y)  1 1  Mod.  121 ;  S.C,  Holt,  246. 

(z)  12  Mod.  138.  («i)  6  T.  R.  708. 

(Jih)  1  Jon.  413.  {cc)  2  T.  R.  705. 

{dd)  2  M.  &  S.  175,  183.  (ee)  2  T.  R.  424. 


COMMON  LAW  REPORTS.  69 

T.  Lawson  (a);   Lemon  v.  Blackwell  {b)\    Vin.  Abr,y  Copyhold^  M.  T.  1856. 
F,  and  Manor,  E ;  Shep.  Touchy  pp.  75,  332 ;  Co.  Lit.,  280  a,  3,  6,      !!!^.^J — "* 
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18  a,  note ;  Doe  v.  Huntingdon  (c) ;  Sir  Moyle  Finch's  case  {d) ;  v. 

Goodright  v.  Forrester  (e)  \  Gilbert^  p.  288;  Verschoyle  v.  P«*- 

Cur.  ad.  vult. 


MoNAHAN,  C.  J.  E.  T.  1857. 

This  case  comes  before  the  Court  upon  a  bill  of  exceptions.   The        Mof  8. 
action,  which  was  tried  before  mj  Brother  Ball,  in  which  Nicholas 
Delacherois   is  plaintiff,  and  Daniel  Delacherois  defendant,  is  an 
ejectment,  and  has  been  brought  to  recover  one-third  part  of  the 
lands   of  Ballyhaise,  in   the  county  of  Down.     The   plaintiff  and 
defendant  are  brothers,   and  the  plaintiff's  case  at  the  trial  was 
this: — That  in  March  1842,  a  conveyance  had  been  made  to  Daniel 
Delacherois,   now  deceased,  of  the  lands  in  dispute,  subject  to  a 
fee-farm  rent  of  £2   per  annum;   that  Daniel  Delacherois  had 
died,   having   been   in   possession   up   to  the   time  of   his  death) 
and  that  the  plaintiff  was  his  nephew  and  heir-at-law ;  and  these 
facts,  viz.,  sesin  in  fee,  receipt  of  rents  and  profits,  death  of  the 
testator,  and  the  fact  of  the  plaintiff  being  his  heir-at-law,  were 
admitted.     Upon  the  other  hand,  the  defendant  says  : — '*  I  claim 
"under  the   will    of  the    same   Daniel   Delacherois,   which    was 
**  executed  several  years  before  the  conveyance  of  March  1842, 
"antecedent    to    the  Wills   Act,   1    Ktc,  c.  26."     Therefore   the 
defendant,  although  a  younger  brother  of  the  plaintiff,  undertook 
to  establish  that  the  will,  although  prior  to  the  conveyance,  had 
the  effect  of  passing  this  subsequently  acquired  fee-simple  property. 
There  can  be  no  doubt  but  that  the  will  contained  sufficiently 
wide  terms  to  convey  real  estate,  for  it  was  not  confined  to  any 
particular  kind  of  property.     The  defendant  was,  therefore,  put  to 
prove  his  title,  and  the  bill  of  exceptions  sets  forth  a  schedule  of 
the  several  documents  relied  upon  by  him  for  that  purpose.    The 

(a)  4  T.  R.  443,  (6)  Skin.  192. 

(c)  4E.  271.  (<f)  6  Rep.  63. 

(«)  8  B.  552.,  (/)  18  Ir.  Eq.  Kep.  72. 
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£.  T.  1857.  fini  is  a  patent  of  the  year  1625  (2  Car.  1),  made  to  HughViscounl 
CommonPkaa, 
^-— '      Montfi^omery :  I  need  not  go  into   the   particulars  of  it ;  but  in 
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V,  effect  it  grants  to  him,  among  other  estates,  the  manor  of  Donagha- 
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dee,  and  the  power  of  creating  a  manor. 

As  the  decision  of  the  Court  does  not  at  all  depend  upon  the 
construction  of  this  instrument,  I  will  not  state  it  more  fully. 

The  next  document  is  a  patent  of  the  year  1633  (13  Car.  1), 
made  to  Lord  Mount- Alexander  :  it  is  unnecessary  to  go  into 
the  details  of  that  instrument  either.  The  defendant  then  deduces 
title,  and  shows  that  the  property  was  portion  of  a  manor  created 
under  one  of  these  patents,  and  that  this  manor  was  vested  in 
the  testator  at  the  time  of  the  making  of  his  will.  Assuming  that 
there  was  legal  evidence  of  the  existence  of  a  manor,  there  is  no 
doubt  but  that  it  was  vested  in  the  testator  at  that  time.  He  next 
gave  in  evidence  a  fee-farm  grant  by  the  lord  of  the  manor  to 
a  third  person,  at  a  yearly  rent  of  £6  ;  and  it  is  for  a  third  part  of 
the  lands  comprised  in  that  grant  that  the  present  ejectment  is 
brought.  The  defendant  then  insists  that,  at  the  time  of  the 
conveyance  of  1842,  the  estate  of  the  tenant  under  the  fee-farm 
grant  had  become  vested,  as  to  this  third  of  it,  in  the  grantor ;  and 
he  contends  that,  at  the  time  of  the  execution  of  the  conveyance 
of  these  lands  to  the  lord  of  the  manor  of  Donaghadee,  they  were 
held  in  fee  of  that  manor,  under  the  lord  of  the  manor,  and  that 
the  effect  of  the  conveyance  was  to  make  them  part  of  the  manor ; 
and  that  being  so,  that  as  the  manor  had  been  devised  by  the 
previous  will,  ergo  the  devisee  became  entitled  to  them ;  and  that 
they  were  not  subsequently  acquired  property,  but  passed  under  the 
will.  I  feel  much  satisfaction  that  the  party,  if  dissatisfied  with 
our  judgment,  will  have  the  opportunity  of  taking  the  case  to 
the  Court  of  Error,  and  that,  before  the  argument,  provision  was 
made  that  the  record  should  be  so  amended  as  that  the  question 

4 

should  be  f^ly  brought  before  the  Court  of  Appeal,  and  that  the 
party  cannot  be  turned  round  on  any  point  of  form,  as  possibly 
he  might  have  been  on  the  exceptions  as  originally  prepared. 

The  case  has  been  fully  argued  on  both  sides  ;  the  defendant 
contending,  first,  that  there  was  in  existence  a  manor  prior  to  the 
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patent;  and  even  if  that  were  not  so,  that  the  patent  created  a  E.  T.  1M7. 
manor,  or  contained  a  power  to  the  grantee  to  create  a  manor ;  and     v^^-..^'.^-' 
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it  was  then  contended  that  this  was  so  notwithstading  the  operation  «. 

of  the  Statute  of  Quia  Etnptores,  inasmuch  as  the  Crown  had  power 
to  dispense  with  that  statute ;  and  also  that  the  fee-farm  grant  made 
by  the  lord  of  the  manor,  of  what  up  to  that  time  must  be  taken 
to  have  been  a  part  of  the  demesne  lands  of  the  manor,  was  a 
conveyance  of  a  fee-simple  estate  to  the  tenant,  to  be  holden  of 
the  manor.  The  last  proposition  contended  for  by  the  defendant, 
and  the  only  one  upon  which  we  intend  to  express  an  opinion,  is 
this — ^that  the  conveyance  made  by  the  tenant  to  the  lord  of  the 
manor  had  the  effect  of  making  these  lands  a  part  of  the  manor 
•gain ;  the  other  side  contending  that  when  these  lands  had  once 
been  demised  to  the  tenant  under  the  fee-farm  grant,  they  could  not 
again  become  a  portion  of  the  demesne  lands  of  the  manor,  although 
conveyed  in  fee  to  the  lord  of  the  manor,  except  as  far  as  being 
within  the  ambit  of  the  manor,  and  subject  to  the  rights  of  the 
Crown.  This  latter  question  is  the  only  one  upon  which  we  think 
it  necessary  to  give  an  opinion ;  for  supposing,  for  argument  sake, 
that  there  did  exist  a  manor  in  the  strictest  sense  of  the  term, 
and  that  these  lands  were  held  of  the  manor,  and  became  vested 
in  Mr.  Bradshaw  as  tenant  to  the  manor,  holding  under  the  lord 
of  the  manor,  and  that  the  severance  of  the  rent  made  no  difference, 
we  are  of  opinion  that  the  lord  of  the  manor  could  not,  by  taking 
a  conveyance  of  these  lands  to  himself  in  fee,  attach  them  again 
to  the  manor,  so  as  to  pass  under  a  previous  devise  thereof;  for 
although  they  may  become  a  part  of  it  for  certain  purposes,  they 
do  not  become  a  portion  of  the  demesne  lands  of  the  manor. 

This  case  must  be  decided  on  the  consideration  of  very  anciant 
authorities ;  and  it  is  well  known  that  a  manor  consists  of  two 
things,  first,  demesne  lands,  and  secondly,  rents  and  services  issuing 
out  of  the  tenemental  lands  held  of  the  same  manor.  As  I  have 
already  stated,  we  do  not  enter  into  the  question  as  to  whether  there 
was  evidence  of  the  existence  of  a  manor  granted  by  the  Crown 
to  Lord  Montgomery,  nor  even  if  so,  whether  the  Crown  had  a 
right  to  do  so,  under  the  Act  of  Settlement,  nor  whether  the  Crown 
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E.  T.  1857.  could  dispense  with  the  provisions  of  Quia  Emptores;  but  assuming 

ComnumPleas, 
< . '     all  the  rest  to  be  in  favour  of  the  defendant,  we  are  of  opinion 
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V.  that  the  deed  of  1842  had  not  the  effect  of  making  these  lands  , 
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a  part  of  the  demesne  lands  of  the  manor,  so  as  to  pass  under 
the  previous  will.  The  first  authority  upon  this  subject  is 
Lord  Maunijoi/'g  case^  although  this  was  not  the  question  actually 
decided. — [His  Lordship  stated  the  facts  of  the  case.] — ^Lord  Coke 
says  that  in  that  case,  "  as  much  was  said  as  the  wit  of  man  could 
think  or  invent;"  and  this  proposition  was  put  forward — ''If  a 
''manor  has  been  always  let  for  £10,  and  afterwards  a  tenancy 
"escheats,  yet  it  may  be  let  for  £10,  and  yet  it  may  be  argued 
'Hhat  this  is  not  verus  et  antiquus  rediiusy  for  no  rent  was  ever 
"  reserved  before  out  of  the  land  escheated ; "  and  when  the  Court 
came  to  consider  this  argument,  they  held  that  the  lease  in  that 
case  was  not  a  valid  lease,  as  not  at  the  ancient  rent,  but  including 
something  which  had  not  been  originally  reserved,  and  they  say : — 
"  As  to  the  case  of  escheat  of  a  tenancy,  it  was  agreed  for  good  law ; 
''for  the  act  of  law  or  of  Grod  will  not  prejudice  any  one.  But 
''if  the  lessor  had  purchased  the  tenancy  it  would  be  otherwise, 
"for  that  which  is  purchased  is  not  parcel  of  the  manor,  because 
"he  acquires  it  by  his  own  act." 

I  am  aware  that  that  was  not  the  point  decided  in  that  case ;  but 
we  all  know  that  the  resolutions  of  the  Judges  in  those  times^ 
though  not  exactly  upon  the  questions  before  them,  and  the  analogy 
drawn  from  these  resolutions,  were  the  foundations  of  their  judg- 
ments, and  that  from  the  earliest  times  these  resolutions  were 
regarded  as  of  authority,  and  made  the  grounds  of  subsequent 
decisions.  The  next  case  I  shall  refer  to,  in  order  to  show  thai 
these  resolutions  have  been  so  recognised,  is  Holmes  v.  Hanby^ 
reported  in  Sid^  p.  284,  and  2  Keb,^  p.  28.  It  is  reported  differently 
in  the  two  reports,  but  it  is  essentially  the  same  case.  In  Siderfin 
it  is  thus  stated ;  that  if  one  who  holds  land  of  a  manor  be  tenant  in 
tail  also  of  the  manor,  by  his  conveyance  of  the  manor  the  land 
does  not  pass;  and  the  reason  was  because  there  was  no  union 
of  the  two  estates,  one  being  fee-simple,  and  the  other  fee-tail ; 
but  that  even  if  they  had  both  been  fee-simple,  the  conveyance 
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would  not  pass  the  lands,  for  that  they  should  be  part  of  the  E.  T.  1657. 
manor,  which  was  not  the  case,  there  being  a  difference  between      '^  ^y  .  -^  ' 

DBLACHXBOZ8 

lands  escheated  and  lands  purchased.    The  case  in  Keble  is  thus  v, 

Stated. — [His  Lordship  read  the  case.] — No  doubt,  there  existed 
in  that  case  the  distinction  between  an  estate  tail  and  an  estate 
in  fee  ;  bnt  I  refer  to  it  chiefly  as  showing  that  the  Court 
adopted  the  decision  in  Lord  Mountjoy's  case^  as  to  the  difference 
in  effect  between  escheat  and  purchase. 

The  next  case  is  Ten^le  v.  Cook  (a). — [His  Lordship  stated  the 

iacts  of  that  case.] — ^I  chiefly  refer  to  this  case  as  a  deduction  from 

the  general  principle.  There  is  another  case,  Brunker  v.  Cooke  (6), 

and  another  Anonymout  case  (c).     Li    the   latter,    Holt,  C.  J., 

says : — "  Where  a  custom  is  that  all  lands  held  of  that  manor 

"shall  pass  by  surrender  and  admittance,  yet  the  lands  may  be 

"  freehold,  and  the  manner  of  conveyance  is  customary,  inasmuch 

**I8  fivery  is  not    requisite:"    and  he  said: — ''The    freeholds 

''themselves  can  never  be  parcel  of  the  manor,  but  it  is  the 

''services/'    In  the  former  case  it  was  held  (p.  121),  that  a  devise 

of  "all  my  lands,  tenements  and  estate  whatsoever,  of  which  I 

''shall  die  possessed  or  invested  at  the  time  of  my  decease,"  will 

not  pass  an  estate  purchased  after  the  making  of  the  will;  and 

in  p.  130,  Lord  Holt  supposes  the  following  case  : — "  A  has  a 

''manor  and  makes  his  will,  and  devises  this  manor,  and  before 

"  the  death  of  the  testator  a  tenancy  escheats  to  the  lord,  and  after 

"  that  the  testator  dies ;  the  question  is,  whether  the  escheated 

^  tenancy  shall  pass  ?    And  I  hold  that  the  tenancy  that  escheated 

"between  the  making  of  the  will  and  the  death  of  the  testator 

'^  shall  pass,  because  the  manor  is  devised,  and  that  is  part  of 

**  it ;  for  the  tenancy  is  not  devised  as  a  distinct  thing,  but  as  part 

*'of  the  whole  which  he   could  devise."    From  this  it  appears, 

although  it  may  not  be  very  easy  to  account  for  the  distinction, 

that  escheated  lands  do,  and  lands  purchased  do  not,  become  part 

of  the  manor.    In  The  Queen  v.  The  Duchess  of  Buccleugh  (d), 

several  matters  were  resolved  by  the  whole  Court,  showing  that 

(a)  3  Dyer,  656.  (6)  11  Mod.  106.  122. 

is)  11  Mod.  53.  id)  6  Mod.  150. 

VOL.  7.  10  ^ 
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9.  and  it  was  also  resolved    in  these  words  : — **  That  lands  onoe 

'^severed  from  a  manor  can  never  again  become  parcel  of  it  in 
*'  reality,  but  it  may  in  reputation,  as  if  lands,  parcel  of  a  manor, 
''be  aliened  away  absolutely,  and  re-purchased,  and  an  unity  of 
« possession  for  a  considerable  time  after."  Again,  in  12  Mod^ 
an  anonymous  case,  Lord  Holt  says: — '^A  tenancy  escheated  to 
*<the  lord  becomes  part  of  the  manor,  but  if  the  lord  purchase 
**  part,  it  is  only  holden  of  the  manor,  and  not  part  of  it ;  but 
**  the  rents  and  services  are  part."  As  against  these  cases,  only 
one  authority  on  the  other  side  has  been  relied  upon,  Ftn.  Abr^ 
ManoTf  which  might  carry  some  weight  if  the  case  referred  to 
bore  out  the  proposition  for  which  it  is  cited.  This  proposition 
is  stated  as  follows : — "  Lord,  mesne  and  tenant  Mesne  purchases 
"the  seigniory,  and  afterwards  purchases  the  tenancy,  now  the 
"  tenancy  is  become  parcel  of  the  manor."  But  the  case  referred 
to  does  not  at  all  support  this  proposition.  The  case  referred  to 
is  Button  V.  Gifford(a). — [His  Lordship  stated  the  facts  of  the 
case.] — We  were  also  referred  to  a  passage  in  Coke*s  CapyhoUby 
to  the  effect  that  if  a  lord  of  a  manor  purchase  lands  avt  of  the 
manor,  he  cannot  annex  them  to  the  manor ;  and  it  was  assumed, 
as  implied,  that  if  he  purchased  lands  that  had  been  within  the 
manor,  he  could  have  made  the  latter  a  portion  of  his  manor ;  but 
I  do  not  think  that  Lord  Coke  intended  to  suggest  any  such 
conclusion.  We  know  that  a  manor  must  have  been  created  time 
out  of  mind,  and  therefore  if  a  lord  of  a  manor  convey  away  a 
part  of  the  demesne  lands,  they  cease  to  be  part  of  the  manor, 
although  they  continue  subject  to  the  superior  lord  as  regards  quit- 
rents  and  other  services ;  and  if  he  purchase  the  lands  again,  it  is 
just  the  same  as  if  he  purchased  lands  quite  distinct  from  the  manor. 
We  cannot,  therefore,  upon  a  mere  dictum  of  Prezion^  over* 
turn  the  authority  of  Lofrd  Moun^of^t  cote,  and  the  subsequent 
decisions  in  which  it  has  been  recognised ;  and  we  must,  therefore, 
overrule  the  exceptions,  upon  the  ground  that  the  deed  of  1842 

(a)  StT.  21.  •  2  Pres.  Shep.  Touch.  334. 
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not  re-annez  to  the  manor  the  lands  purchased  under  that  £.  T.  1857. 
mment.  i  „    .     _ , 

lALLf  Jackson  and  Keooh,  JJ.,  concurred.  ^ 

Exceptions  overruled.         ^"J-achebou 


RUCKLEY  V.  KIERNAN. 

April  16, 20. 

c  summons  and  plaint  recited  that  a  certain  cause  of  Briggt  v.  in  an  action 

hr  had  been  pending  in  the  Ck>urt  of  Exchequer,  in  which  one  gommonfl  and 

A  Vincent  was  attorney  for  the  defendant,  and  that  the  plaintiff  ^^  V^(Se 

the  apprentice  of  John  Vincent,  and  had  acted  as  such,  and  "^^'^^ 

it  became  the  duty  of  the  plaintiff  to  state,  in  a  certain  affidavit  P«nticeof  v., 

"^  an  attorney  in 

m  in  that  cause,  certain  matters  of  fact ;  and  then  proceeded  to  <^  action  then 

pending,    had 

pe  that  the  plaintiff  had  sworn  to  the  truth  of  certain  matters  made  an  affi. 

dayit,  to  be 

lis  affidavit,   and  that  the  defendant   falsely  and  maliciously  need  on    a 

notion  in  the 

»  and  published  of  the  plaintiff  a  letter  to  John  Vincent,  in  the  \gx\fft   action ; 

wing  words  : — ^"  I "  (meaning  the  defendant)    '*  was  greatly  ^^  defend- 
rprised  this  day  at  reading  the  affidavit  Mr.  Ruckley  had  the  {^^^ndnudid^ 

nerity  to  make  in  the  above  cause"  (meaning  the  said  cause  P'"'^^*^?^* 

letter  to   v ., 

Briggs  v.  BtUler^   and  the    said   affidavit   of  the    plaintiff  in  stating  that  B. 

had  in  his  affi- 
cause),  "in  which  he**  (meaning  the  plaintiff)    "introduced  davit  disclos- 
ed a  oonver* 
**  (meaning  the  defendant's)  "private  observations  made  to  him,''  sation  that  had 

takoi  place 
between  B.  andS^.,  and  had  suppressed  the  trath  and  asserted  what  was  false  by' 
his  affidavit  {  with  the  following  innoendo,  *'  meaning  thereby  that  the  plaintiff  had 
been  giiilt7  of  peijniy,  by  wilfully  suppressing  the  tmm  and  asserting  falsehood,"  Ac 

The  defendant  pleaded  that  he  was  attomev  for  the  other  party  in  the  action  in 
which  the  motion  was  pending,  and  that  he,  beUeving  that  the  affidavit  did  not 
truly  represent  what  had  occurred*  and  contained  reflections  injurious  to  himself, 
wrote  the  letter  in  question,  for  the  purpose  of  correcting  the  averments  in  the 
affidavit,  and  preventing  its  being  used  on  the  motion ;  and  tfiat  he  wrote  the  letter 
believing  it  to  be  true,  and  bona  fide^  and  without  malice  in  (act — HM  to  be  a 
privileged  communication. 

Held  ahot  that  although  the  defence  did  not  in  terms  admit  that  the  defendant 
believed  the  plaintiff  to  have  been  guilty  of  peijuiy,  as  complained  of  in  the  summons 
and  plaint,  it  was  sufficient  upon  demurrer. 

Held  also,  that  expressions  used  in  excess  of  what  the  occasion  wairanted  will 
not  of  themselves  divest  the  communication  of  the  privilege  which  it  would  other- 
wise possess,  although  th^  maybe  used  as  evidence  of  malice  in  fact. 
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E.  T.  1857.  (meaning  the  plaintiff)  "when  he  called  here  on  your  behalf;  but 
'*  what  I  complain  of  most  is,  his  "  (meaning  the  plaintiff's)  '^  wilful 
"suppression  of  the  truth,  as  well  as  his"  (meaning  the  plaintiff's) 
"  assertion  of  what  is  not  fact "  (meaning  thereby  that  the  plaintiff 
had  wilfully  suppressed  the  truth  and  asserted  what  was  false  in  his 
affidavit).     The  second  paragraph  of  the  summons  and  plaint  stated 
that  the  defendant  had  falsely  and  maliciously  written  and  published 
a  certain  letter  addressed  to  John  Vincent,  one  of  the  attorneys  of 
this  Ck>urt,  setting  forth  the  letter  as  in  the  first  paragraph,  and  con- 
cluding with  the  following  innuendo,  **  meaning  thereby  that  the 
"plaintiff  had  been  guilty  of  perjury,  by  the  wilfully  suppressing  the 
"truth,  and  by  the  assertion  of  falsehood  in  the  said  affidavit  sworn 
"  by  the  plaintiff  in  the  said  cause  of  Briggs  v.  Butler."    The  de- 
fence,  afler  stating  that  the  libels  complained  of  in  the  first  and 
second  paragraphs  of  the  summons  and  plaint  were  one  and  the 
same,  proceeded  to  aver  that  he,  the  defendant,  was  attorney  for  the 
pluntiff  in  the  suit  of  Briggs  v.  Butler j  and  that  at  the  time  of  the 
writing  of  the  alleged  libel,  a  motion  was  about  to  be  made  in  that 
action  on  behalf  of  the  defendant  in  that  suit,  notice  of  which 
motion  had  been  given  to  the  defendant  in  the  present  action,  as 
attorney  for  Briggs,  stating  that  such  motion  would  be  grounded  in 
part  upon  the  affidavit  of  the  plaintiff  in  the  present  action.     That 
the  said  affidavit  contained  statements  purporting  to  be  an  account 
of  an  interview  and  conversation  relative  to  the  cause  of  Briggs  v. 
Butler^  between  the  plaintiff  and  defendant  in  the  present  action, 
and  imputed  to  the  latter  that  he  had  made  a  promise  which  he  had 
broken.     That  the  affidavit  in  question  had  been  made  and  filed 
without  the  contents  being  known  to  John  Vincent ;  and  that  the 
defendant,  "  believing  that  the  said  affidavit  did  not  truly  represent 
"  what  had  occurred  at  the  said  interview  between  the  said  J.  Ruckley 
"and  the  said  defendant,  and  that  the  same  contained  an  injurious 
"reflection  upon  the  said  defendant,  in  reference  to  his  conduct  as 
"  such  attorney  of  the  said  J.  Briggs  in  said  action,  wrote  and  sent  to 
"  the  said  John  Vincent,  then  being  such  attorney  for  the  said  G.  V. 
"  Butler,  as  aforesaid,  and  the  master  of  the  said  John  Ruckley,  as  in 
"  the  plaint  mentioned,  a  letter,  which  letter  contained  the  said  alleged 
"libellous  matter,  and  which  writing  and  sending  is  the  publication 
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"  thereof  in  the  plaint  mentioned :  and  the  said  defendant  so  wrote  and  £•  T.  1857. 

CotiuHonPteas* 
**  sent  the  same  in  order  to  complain  of  and  correct  the  said  statements 

**  contained  in  the  said  affidavit,  and  to  prevent  the  said  statements 

*^  from  being  used  upon  the  said  motion,  the  said  defendant  believing 

*^  that  the  said  letter  would  have  such  effect :  and  the  said  defendant 

"avers  that  he  so  wrote  and  published  the  said  alleged  libellous 

*'  matter  in  the  plaint  mentioned,  bona  fide^  believing  the  several 

^  matters  therein  contained  to  be  true,  and  without  malice  in  fact, 

"against  the  plaintiff,  as  he  lawfully  might  for  the  cause  afore- 

"said."     To  this  defence  the  plaintiff  demurred,  upon  the  grounds 

that  it  did  not  disclose  any  defence  good  in  substance,  and  that  the 

libel,  the  publication  and  defamatory  sense  of  which  is  admitted, 

was  nbt  shown  to  have  been  written  upon  a  privileged  occasionr 

The  ground  of  demurrer  noted  was,  that  the  plea  did  not  disclose 

a  privileged  occasion. 

Hemphillf  in  support  of  the  demurrer. 

The  plea,  being  in  confession  and  avoidance  of  the  libel  charged, 
should  have  admitted  that  the  defendant  used  the  words  in  the  sense 
and  meaning  alleged  in  the  summons  and  plaint:  Macphersan  v. 
Daniels  (a) ;  and  it  is  not  sufficient  to  plead  that  the  words  were 
spoken  or  written  in  good  faith  and  without  malice:  Prmger  v. 
Shaw  (b) ;  Pierce  v.  Ellis  (c). 

The  occasion  was  not  privileged.  It  is  only  where  the  exigencies 
of  the  case  require  it,  as  in  the  course  of  a  judicial  proceeding,  that 
such  communications  are  protected :  Retns  v.  Smith  (d). 

The  defendant's  conduct  amounted  to  a  contempt  of  Court : 
Littler  v.  Thompson  (e). 

Ryan  and  J.  E.  Walshy  in  support  of  the  defence. 

A  communication  will  be  privileged,  where  a  person  having  an 
interest  or  duty  (whether  the  latter  be  legal  or  merely  social)  in  , 
the  subject-matter,  publishes  it  to  another  person  having  a  corres- 
ponding interest  or  duty,  legal  or  social,  in  the  matter :  Harrison  v. 
Bush  (f) ;  or  even  if  the  person  making  the  communication  believes 


(a)  10  B.  &  C.  263. 
(c)  7  Ir.  Com.  Law  Rep.  d5. 
(0  2  Bear.  129. 


(6)  4  Ir.  Com.  Law  Bep.  660. 
(<0  18  C.  B.  126. 
(f)  5EU.&BL344. 
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K  T.  1857.  the  other  to  whom  he  makes  it  to  have  such  an  interest  or  datj, 

s^*.,,^ '     although  in  reality  he  has  not. — [Monahan,  C.  J.    It  is  a  common 

practice  for  attorneys  to  make  such  communications  to  each  other  i 
KiEBff  AN.  hut  the  question  is,  was  the  defendant  justified  in  imputing  perjury  ?"] 
— That  would  he  a  matter  of  consideration  for  the  jury ;  but  the 
question  here  simply  is,  whether  or  not  the  occasion  was  privileged  ? 
and  that  being  admitted,  the  extent  to  which  the  communication  may 
go  is  not  limited :  Gilpin  v.  Fowler  (a).  It  is  impossible  to  draw  the 
line,  where  the  occasion  is  privileged,  as  it  clearly  was  in  the  present 
case :  Twogood  v.  Sparing  (b) ;  Todd  v  Hawkins  (e).  Wennuin  ▼. 
Ash  (d)  may  seem  an  authority  the  other  way,  but  that  case  was 
decided  upon  the  grounds  that  the  defendant  did  not  act  bona 
fide. — [MoNAHAN,  C.  J.  Is  there  any  authority  as  to  excess  in  the 
language  used  ?] — ^It  is  only  a  question  for  the  jury  :  per  Lord 
Campbell,  C.  J.,  in  Coolie  v.  Wilde  (e),  referring  tp  I'uson  v. 
Evans,  At  any  rate,  the  Court  cannot  go  into  the  consideration 
of  that  question,  the  jury  not  having  found  whether  there  was  excess 
or  not,  and  it  is  altogether  a  question  of  fact.  Fairman  v.  Ives  (/) 
goes  much  farther  than  the  present  case,  upon  the  question  of 
privilege. 

Macdonoghy  in  reply. 

The  plea  does  not  admit  that  the  defendant  meant  to  impute 
perjury,  the  word  "  therein  "  only  referring  to  the  letter. — [Mona- 
HAN,  C.  J.  Whatever  may  be  the  meaning  of  that  word,  we  do  not 
think  that  the  case  should  go  into  another  Court  upon  such  a 
question ;  and  therefore  if  the  case  depended  upon  that,  we  would 
give  leave  to  amend,  imposing  such  terms  as  we  should  think  fit.^ — 
As  to  the  question  of  privilege ;  it  is  an  indictable  offence  to  tamper 
with  or  keep  back  a  witness :  Rex  v.  Lawley  (g)  ;  Coxhead  v. 
Richards  {h\  per  Coltman,  J. ;  1  Russell  on  CrimeSy  p.  183.  The 
question  of  excess  referred  to  by  the  Lord  Chief  Justice  has  been 

(a)  9  Exch.  615.  (6)  1  C,  M.  &  B.  181. 

(e)  2  Moo.  4  Bob.  20.  (<0  13  C.  B.  837. 

(e)  5  EU  &  Bl.  341.  (7?  2  B.  &  Al.  642. 

(^)  2  Str.  904.  (A)  2  C.  B.  601. 
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distinctly  recognised  and  acted  upon  in    Warren  y.  Warren  (a)^  £.  T.  1857* 
followed  by  Ahem  y.  Magmre{o). 


Cur.  ad*  tndi. 


R 

■ 
i 
ii 
i 
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I 

E 
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MoNAHAN,  C.  J.y  now  deliyered  the  judgment  of  the  Court. 

This  was  an  action  brought  for  an  alleged  libel,  contained'  in 
a  letter  written  by  the  defendant  to  Mr.  Vincent,  to  whom  the 
plaintiff  was  bound  as  an  apprentice. 

It  appears  that  in  the  course  of  some  legal  proceedings  it  became 
necessary  that  the  plaintiff  should  make  an  affidavit,  to  be  used  on  a 
motion  pending  in  one  of  the  Courts,  and  the  defendant,  who  was 
attorney  for  the  other  party,  thought  it  right  to  write  to  Mr.Vincent^ 
who  was  attorney  on  the  other  side ;  and  it  is  alleged  that  this  letter 
was  intended  to  induce  Mr.  Vincent  not  to  make  use  of  the  affidavit 
on  the  motion.     The  defence  is  substantially  a  plea  of  privileged 
commnnication.    Two  objections  have  been  raised  to  this  plea :  the 
first  is,  that  the  plea  is  informal,  as  not  alleging  that  the  defendant 
justified  or  excused  the  writing  of  it  in  the  sense  attributed  to  it  in 
the  sunmions  and  plaint ;  the  allegation  in  the  summons  and  plaint 
being,  that  the  defendant  by  his  letter  imputed  perjury  to  the 
plaintiff;  and  the  plaintiff  contends  that  the  defendant  should  in  his 
plea  allege  that  he  in  fact  believed  that  the  plaintiff  had  committed 
peijury.    The  words  of  the  defence  are,  "  that  he  wrote  and  pub- 
^  lished  the  said  alleged  libellous  matter  in  the  plaint  mentioned, 
**  bona  fide^  believing  the  several  matters  therein  to  be  true,  and 
^  without  malice  in  fact  against  the  plaintiff,  as  he  lawfully  might**^ 
Considerable  discussion  has  arisen  as  to  the  meaning  of  the  words 
^  believing  the  several  matters  therein  contained  to  be  true ; "  the 
defendant's  Counsel  contending- that  the  meaning  is,[that  he  believed 
the  imputation  of  peijury  to  be  well  founded.     That  being  the  sense 
attributed  to  the  words  used,  by  the  summons  and  pliaint,  and  which 
sense  or  meaning  is  admitted,  by  not  being  traversed  by  the  defence, 
it  is  contended  by  the  plaintiff  that  the  defendant  has  merely  pleaded 
the  truth  of  the  facts  stated  in  the  letter,  without  admitting  that  ha 
intended  to  convey  any  particular  charge.    We  are  of  opinion,  in 
order  to  give  effect  to  the  present  system  of  pleading,  in  which 
(a)  I  CM.  &R.  250.  (6)  Amf.  &  Mac.  39. 


BUCKLBT 

V. 
KIEBNAN. 

April  71. 
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E.  T.  1857.  Special  demurrers  are  abolished,  and  in  lieu  of  them  a  party  may 

CommonPUat, 

apply  to  the  Court  to  set  aside  any  pleading  calculated  to  embarrass, 

that  if  a  party,  instead  of  so  applying  to  the  Court,  will  demur,  that 
the  Court  ought  to  give  to  the  pleading  demurred  to  the  meaning 
that  wiU|  support  the  pleading,  if  the  words  used  will  fairly  bear 
such  a  meaning,  rather  than  the  meaning  which  will  not  support 
the  pleading ;  though,  perhaps,  under  the  old  system,  such  pleading 
would  be  objectionable  for  uncertainty,  on  special  demurrer*  Nor 
do  we  at  all  think  that  the  opposite  party  can  be  in  any  way  pre- 
judiced by  such  a  rule,  as  in  tendering  or  settling  issues  he  may 
insist  on  such  construction,  and  it  will  clearly  be  the  duty  of  the 
Judge  in  settling  the  issues  to  adopt  such  construction.  We  feel 
that  we  are,  to  some  extent,  introducing  a  new  rule,  but  we  consider 
it  necessary  for  the  system  introduced  by  the  recent  statute ;  and, 
acting  on  this  rule  in  the  present  case,  we  must  hold  that  the 
defendant  has,  by  his  defence,  admitted  that  he  used  these  words 
in  the  sense  alleged  in  the  summons  and  plaint,  and  that  he  beUeyed 
the  imputation  of  perjury  so  made  to  be  well  founded. 

This  brings  us  to  another  important  question — whether  the 
occasion  upon  which  this  letter  was  written  was  priyileged,  so  as 
to  justify  the  defendant  in  imputing  perjury  to  the  plaintiff?  Not- 
withstanding the  research  of  Counsel,  no  case  exactly  in  point  has 
been  cited,  as  to  whether  a  party  would  be  justified  in  seeking  to 
induce  the  opposite  attorney  to  suppress  a  document  that  was 
intended  to  be  used  upon  a  motion ;  and  upon  this  point  (which  is 
altogether  distinct  from  the  alleged  charge  of  perjury),-  we  have  no 
authority  to  follow ;  although  we  have  been  referred  to  several 
cases  as  to  the  illegality  of  an  attempt  to  interfere  with  the  due 
administration  of  justice,  by  inducing  a  witness  to  suppress  his 
evidence.  There  can  be  no  doubt  that  if  a  man  will  corruptly 
induce  a  party  to  forbear  to  give  evidence,  he  may  be  guilty  of  a 
criminal  offence ;  but  we  think  it  equally  clear  that  if  a  party  has 
made  an  affidavit  stating  matters  which  never  occurred,  and  the 
opposite  party,  instead  of  making  another  affidavit  to  contradict 
such  statement,  honestly  believing  that  a  mistake  has  been  made, 
and  when  the  party  who  has  made  the  affidavit  stands  in  such  a 
position  as  that  of  apprentice  to  the  opposite  attorney,  if  in  such 
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a  case  he  acts  as  the  defendant  here  alleges  he  has  done,  and  acts  E.  T.  1857. 
bona  fide^  we  are  of  opinion  that  such  an  act  is  not  cnminal  in 
its  nature,  and  therefore  that  the  defendant  was  guilty  of  no  crime. 
As  to  whether'  this  occasion  furnishes  a  justification,  we  are  of 
Dpinion  that  the  occasion  was  privileged,  the  party  writing  the  letter 
complained  of  having  sufiicient  interest  in  the  suhject-matter :  and 
the  tendency  of  late  decisions  upon  this  subject  is  to  extend  the 
principle  of  privilege.  The  only  remaining  question  is,  whether  a 
.party,  by  going  farther  than  the  occasion  justifies,  by  imputing  not 
merely  mistake  but  peijury  to  the  plaintiff,  is  thereby  deprived  of 
the  privilege  which  he  would  otherwise  be  entitled  to  rely  upon  ? 
A  case  has  been  cited  upon  this  subject,  Cooke  v.  Wilder  in  which 
Lord  Campbell  at  the  trial  appears  to  have  fallen  into  a  mistake, 
having  ruled  that  the  occasion  was  privileged,  but  that  the  con- 
cluding portion  of  the  letter  (which  contained  the  libel)  was  not 
privileged,  as  imputing  an  attempt  to  extort  money  by  misrepre- 
sentation ;  and  which,  in  his  opinion,  was  going  farther  than  the 
occasion  warranted :  and  he  accordingly  directed  a  verdict  for  the 
plaintifi*,  upon  the  ground  of  excess.  An  application  was  sub- 
sequently made  to  set  aside  the  verdict,  and  the  Court  (including 
Lord  Campbell  himself)  came  to  the  conclusion  that  the  alleged 
excess  being  in  relation  to  the  same  subject-matter,  it  was  for  the 
jury  and  not  for  the  Judge  to  adjudicate  upon  it;  and  therefore 
that  the  learned  Judge  was  not  justified  in  directing  a  verdict  for  the 
pliaintifiT,  but  that  he  should  have  left  it  to  the  jury  to  say  whether 
or  not  the  defendant  had  acted  maliciously,  under  the  circumstances. 
This  case  which  we  are  about  deciding  is  not  free  from  difficulty ; 
but  we  are  of  opinion,  upon  the  whole,  for  the  reasons  I  have  stated, 
that  the  demurrer  should  be  overruled,  and  that  the  jury  should  be 
directed,  if  the  case  should  come  to  trial,  to  take  into  consideration 
any  language  that  may  have  been  used  by  the  defendant,  over  what 
the  occasion  fairly  warranted,  as  evidence  of  malice,  but  not  as  of 
itself  conductive  that  the  defendant  had  acted  maliciously. 


Ball  and  Jackson,  JJ.,*  concurred. 


Demurrer  overruled* 


*  KsoGH,  J.,  WBB  presiding  at  the  Consolidated  Nisi  Prios  Court. 
VOL.  7.  1 1    L 
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CommonPUas. 


LITTLE  V.  THE  DUBLIN  &  DROGHEDA  RAILWAY  CO. 


April  30. 


Where  acts      This  was  an  action  for  diverting  a  water-course.     The  summons 

were  done  by 

a    Railway       &nd  plaint  stated  that  the  plaintiff  was  in  possession  of  a  certain 

der  thepowers  P^i^c^l  of  land  in  the  county  of  Meath,  and  had  been,  before  the  act 

them  by  is^ft  complained  of,  in  the  use  and  enjoyment  of  a  stream  of  water 

(Loci'&'Pe^  flowing  through  his  land,  which  he  used  for  irrigation  and  other 

the  person  m-  purpogeg :  that  the  defendants,  when  about  to  construct  that  portion 

fected  by  snch  ©f  their  Railway  which  runs  between  Navan  and  Kells,  required  a 
acts  can  only 

obtain    com-     portion  of  the  plaintiff's  land  for  that  purpose,  and  accordingly,  in 

the  manner      pursuance  of  the  statutes  in  that  behalf,  entered  into  an  agreement 

pointed  out  by 

statute,    and     with  the  plaintiff  for  the  purchase  of  a  portion  of  his  land  at  a 

at  Law.  certain  price,  after  the  payment  of  which  to  the  plaintiff,  the  de- 

Ck>mpen8a.     fendants  entered  into  possession,  and  proceeded  to  construct  their 
tion   mav    be 

awarded  by  ar-  Railway :  but  that  in  so  doing  they  cut  off  the  stream,  and  wilfully, 

bitrationonder 

this    statute     and  contrary  to  their  agreement,  diverted  the  flow  of  it  by  the 

from  time    to 

time,wheneTer  intervention  of  the  Railway,  from  its  ancient  and  accustomed  chan- 

to  individuals  °®^  ^^^  course  through  the  plaintiff's  land,  depriving  the  latter 

^rks.      ^^^  thereby  of  the  use  and  benefit  of  the  water. 

The  defendants  filed  two  defences.  First,  that  the  act  com* 
plained  of  was  done  by  them  in  pursuance  of  the  provisions  of  the 
Dublin  and  Drogheda  Railway  Act  (1850),  and  the  statutes  incor- 
porated with  it,  submitting  that  if  the  plaintiff  was  injured  thereby, 
he  should  have  recourse  to  the  remedies  provided  by  these  Acts,  and 
not  to  an  action  in  a  Court  of  Law.  Secondly,  that  they  did  not 
agree  that  the  stream  was  not  to  be  diverted,  or  that  the  plaintiff 
was  not  to  be  deprived  of  its  use. 

To  these  defences  the  plaintiff  replied : — As  to  the  first  defence, 
that  the  mode  of  obtaining  compensation  for  the  value  of  land  taken 
by  the  Company,  or  for  injury  done  by  the  making  of  the  Railway, 
was  by  means  of  an  arbitrator  appointed  in  pursuance  of  the  Acts 
referred  to,  which  also  directed  that  the  Company  should  prepare 
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waps  and  schedules,  containing  the  portions  of  land  required  for  E.  T.  )857« 
the  purposes  of  the  Railway,  with  the  names  of  the  owners,  lessees 
and  occupiers,  and  estimates  of  the  value,  taking  into  consideration 
damage  by  way  of  severance,  and  any  other  matters  by  the  Lands 
Clauses  Consolidation  Act  (1845)  required  to  be  taken  into  con- 
sideration :  that  copies  of  such  maps  should  be  deposited  at  the 
office  of  the  Commissioners  of  Public  Works  in  Dublin,  and  with  the 
Clerk  of  the  Peace  of  the  county;  with,  power  to  the  {arbitrator  to 
alter  and  vary  any  valuations  that  should  be  referred  to  him  by  the 
Commissioners ;  and  that  the  maps,  when  approved  of  by  the  arbi- 
trator, should  be  lodged  with  the  clerk  of  the  union.     That  notice 
abould  then  be  given,  requiring  all  persons  claiming  any  right  to 
the  lands  to  deliver  a  statement  of  their  claims,  and  that  the  Com- 
pany should  then  deliver  to  such  claimants  certificates  stating  the 
amount  of  valuation  approved  by  the  arbitrator.    The  replication 
then  admitted  the  appointment  of  the  arbitrator,   and  that  the 
requisite  steps  were  taken  in  reference  to  the  maps  and  schedules ; 
and  stated  that  the  arbitrator  so  appointed  made  his  award  respect- 
ing the  plaintiff's  interest  in  the  lands,  according  as  the  same  were 
laid  down  in  the  maps  and  schedules ;  averring,  that  the  arbitrator 
had  no  power  to  make  any  award,  save  according  to  the  maps  and 
schedules ;  and  then  alleged  that  the  maps  in  question  exhibited  the 
stream  as  running  in  its  original  channel,  and  did  not  show  any 
diversion,  so  as  to  give  the  arbitrator  jurisdiction  to  make  any 
further  award  in  reference  to  it ;  and  that  the  arbitrator  had  made 
his  award  long  before  'the  construction  of  the  Railway  and  the 
diversion  of  the  stream ;  and  also  that  no  maps  showing  the  diver- 
sion of  the  stream  had  been  approved  by  the  arbitrator  or  deposited 
with  the  clerk  of  the  union,  so  as  to  enable  him  to  take  into  con- 
sideration the  grievances  complained  of  in  the  summons  and  plaint. 
The  plaintiff  further  alleged  that  the  arbitrator,  having  once  made 
his  award,  was  functus  officio^  and  could  not  be  re-appointed  in 
order  to  arbitrate  again  as  to  the  same  lands,  or  injuries  affecting 
them  from  the  construction  of  the  Railway. 

Demurrer,  upon  which  the  following  points  were  noted.    First, 
that  upon  the  true  construction  of  the  statutes  referred  to,  the 
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E.  T.  1857*  defendants  had  full  authority  to  do  the  acts  complained  of,  without 
CcmmonPleas, 

the  intervention  of  an  arbitrator.    Secondly,  that  the  arbitrator,  upon 

any  dispute  arising  between  the  plaintiff  and  defendants,  in  reference 
to  the  alleged  injuries,  had  full  power  to  adjudicate  thereon,  not- 
withstanding that  the  maps  and  schedules  did  not  exhibit  the 
diversion  of  the  stream  complained  of,  and  although  no  maps  show- 
ing such  diversion  were  approved  by  the  arbitrator,  or  deposited 
with  the  clerk  of  the  union.  Thirdly,  that  there  was  no  necessity  to 
re-appoint  the  arbitrator  for  the  exercise  of  any  power  after  he 
had  once  made  his  award,  nor  ought  he  to  be  re-appointed  to  arbi- 
trate a  second  time  in  reference  to  the  said  lands  or  the  injuries 
thereto.  Fourthly,  that  the  arbitrator,  although  he  may  have  once 
made  his  award  in  reference  to  the  lands  injuriously  affected  by  the 
Railway,  had,  nevertheless,  full  power  to  determine  the  matters  in 
dispute  between  the  plaintiff  and  defendants,  in  case  the  same  were 
referred  to  him  according  to  the  statutes. 


S.  Ferguion,  in  support  of  the  demurrer. 

The  Dublin  and  Drogheda  Railway  Act  incorporates  with  itself 
the  provisions  of  the  Lands  Clauses  Consolidation  Act  (8  Vie,  c.  18), 
and  the  Railways  Clauses  Consolidation  Act  (8  Vic,  c.  20);  and 
section  32  provides  that  all  disputes  which  may  arise  between  the 
Company  and  the  owner  or  occupier  of  any  adjoining  lands  is 
to  be  referred  to  and  settled  by  an  arbitrator,  whose  decision  is 
to  be  final.  Clause  3  of  section  16  of  8  Vie,,  c.  20,  authorises  Rail- 
way Companies  to  alter  the  course  of  any  rivers,  streams,  &c., 
not  navigable,  for  the  purposes  of  constructing  the  Railway, 
and  the  section  contains  this  proviso : — "  Provided  always,  that 
**  in  the  exercise  of  the  powers  by  this  or  the  Special  Act  granted, 
*<  the  Company  shall  do  as  little  damage  as  can  be,  and  shall 
'*  make  full  satisfaction  in  manner  herein,  and  in  the  Special  Act, 
"and  any  Act  incorporated  therewith,  provided,  to  all  persons 
**  interested,  for  all  damage  by  them  sustained  by  reason  of  the 
*'  exercise  of  such  power."  And  section  6  provides  that  the  amount 
of  compensation  is  to  be  determined  in  the  manner  pointed  out  by 
the  Lands  Clauses  Consolidation  Act,  **  unless  otherwise  provided.'' 
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Any  mode  of  obtaining  compensation,  except  in  the  manner  pointed  £•  1*.  1857. 

OQt  by  these  Acts,  is  therefore  excluded.  There  is  distinct  authority 

on  this  subject :  Watkins  v.  The  Great  Northern  Railway  Co,  (a), 

pfr  Erie,  J.  (p.  969).     The  plaintiff  contends  that  the  arbitrator, 

having  made  his  award,  is  functus  officio  ;  but  there  is  nothing  in 

tbe  statutes  to  show  that  he  cannot  award  compensation  at  any 

time,  and  any  other  mode  of  obtaining  it  is  excluded. 


LITTJLE 

V. 

P.  &  D. 

BAILWAT. 


HamiU  and  Baiiersby^  in  support  of  the  replication. 
It  is  admited  that  the  authority  cited  is  law  in  England,  but  it 
does  not  apply  to  the  present  case,  which  comes  under  the  pro- 
visions of  a  particular  statute  (13  &  14  Ftc,  c.  45,  Loc.  &  Per.), 
which  only  adopts  the  provisions  of  the  Lands  Clauses  and  Railways 
Clauses  Consolidation  Acts,  so  far  as  they  are  not  by  that  Act 
iltered  and  amended,  and  no  further;  and  the  latter  Act  con- 
stitutes a  new  tribunal  for  the  purposes  of  compensation,  thereby 
superseding  the  provisions  of  the  former  Act  in  that  respect  (s.  18 
to  8.  29). — [MoNAHAN,  C.  J.  Tou  contcnd  that  your  sole  remedy 
wu  under  the  Special  Act,  but  that  the  Company  not  having 
exhibited  on  their  maps,  as  they  were  bound  to  do  under  that 
Act,  the  diversion  of  this  stream,  that  your  remedy  is  now  by 
action  at  Law.]] — Yes,  and  that  their  proceedings  not  having  been 
directed  in  the  manner  provided  by  the  statute,  that  they  are  not 
the  subject  of  statutable  redress. 

When  a  Public  Company  do  an  act  not  according  to  the  pro- 
visions of  the  Legislature,  the  remedy  of  the  person  thereby  injured 
H  by  action  at  Law :  Kemp  v.  The  Brighton  Railway  Co.  (b) ; 
Broitdbewt  v.  The  Imperial  Gas  Co.  (c),  per  Willes,  J. — [Mona- 
HAH,  C.  J.  Did  not  the  original  plan  show  that  the  Railway 
must  have  passed  between  the  plaintiff's  lands  and  the  head  of  the 
stream?] — ^It  did.  Compensation  will  be  awarded  to  persons  in- 
jured by  Railway  works  under  such  circumstances:  The  East 
India  Docks  Co.  v.  Gatthe  (d) ;  Glover  v.  The  North  Staffordshire 

(«)  16  Q.  B.  964.  (6)  1  BaU.  Cas.  4d5. 

(e)  3  Jur.,  N.  S.,  221. 
{d)  15  Jur.  261 ;  S.  C,  3  M<N.  ft  Gor.  155. 
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E.  T.  1857.  Railway  Co. (a)  ;  The  London  and  North-Western  Railway  Co.  v. 

• V '  '  Bradley  (b)i  Ferrand  y.  The  Corporation  of  Bradford  {c);  Huiton 

y.  The  London  and  South-  Western  Railway  Co.  (d) ;   Laurence 


V. 


D.  &  »-       V.  The  Great  Northern  Railway  Co.  (e). 

BAILWAT. 

HayeSy  in  reply. 

It  is  clear  from  the  provisions  of  section  32  of  the  Dublin  and 
Drogheda  Railway  Act,  that  the  arbitrator  is  not  functus  officio 
after  having  made  one  award,  for  it  provides  that  such  questions 
as  the  present  one  are  to  be  referred  "  to  the  arbitrator  for  the 
time  being." — [Monahan,  C.  J.  That  section  refers  to  accommo- 
dation works,  but  the  defendant  does  not  make  that  case  upon  his 
plea.] — It  is  clear,  from  all  the  pleadings  taken  together,  that  the 
defendants  rely  upon  that  case ;  besides,  a  culvert  or  tunnel,  which 
is  an  accommodation  work,  would  have  prevented  the  alleged  in- 
jury. 


Monahan,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
May  7.  In  this  case  we  do  not  feel  any  difficulty  in  the  conclusion  to 

which  we  have  come,  notwithstanding  the  embarrassment  caused 
by  the  several  Acts  of  Parliament  that  have  been  discussed  in  the 
course  of  the  argument. 

An  action  was  brought  in  this  case  against  a  Railway  Company ; 
and  the  plaintiff  states  that  he  was  the  owner  of  a  farm,  and  had 
been  possessed  of  and  entitled  to  the  use  of  a  stream  of  water  which 
flowed  through  his  farm,  and  that  he  had  employed  it  for  the 
purposes  of  irrigation  and  the  use  of  his  cattle ;  that  the  defendants 
had  purchased  a  part  of  the  farm  from  him,  and  agreed  with  him 
that  the  stream  should  not  be  disturbed ;  but  that,  contrary  to  their 
agreement,  they  cut  off  the  course  of  the  stream,  and  that  he  has 
thereby  sustained  damage  by  the  loss  of  the  stream.  It  does  not 
appear  very  clearly  whether  the  gravamen  of  this  case  is  the  breach 
of  an  agreement  or  a  mere  wrongful  act  on  the  part  of  the  Com- 

(a)  15  Jut.  673 ;  S.  C.  20  L.  J.  (Q.  B.)  376. 
(6)  15  Jar.  639 ;  S.  C,  6  BaU.  Cafi.  551.  (c)  21  Beay.  412. 

(<0  7  Har«,  259 ;  S.  C,  18  L.  J.  (Ch.)  345.        CO  16  Q.  B.  643. 
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pany,  for  the  plaintiff  sayi  that  it  was  oontraij  to  their  agreement  E.  T.  1857* 

that  the  Company  obstrticted  the  stream,  and  one  of  the  defences 

travenes  this  allegation;  with  that  defence,  however,   we  have 

nothing  to  do  at  present^  and  we  now  come  to  the  defence  to  which 

the  replication  which  has  been  demurred  to  was  pleaded ;  and  we 

most  view  it  by  itself,  as  if  no  other  defence  had  been  pleaded. 

The  defence,  to  which  the  plaintiff  has  replied,  is  this:  that  the 

defendants  cat  off  the  stream  and  caused  it  to  flow  in  another 

direetioD,  acting  under  the  provisions  of  the  Dublin  and  Drogheda 

Bailway  Act  of  1 850,  and  the  statutes  incorporated  with  it.     This 

is  their  entire  defence,  for  what  follows  is  merely  matter  of  law, 

when  they  state  that  they  are  protected,  having  acted  according 

to  the  powers  given  them  under  these  Acts.    That  allegation  is 

not  traversed  by  the  plaintiff;  in  other  words,  he  admits  that  they 

were  authorised  to  do  so  under  the  provisions  of  those  statutes ; 

hot  his  replication  to  this  defence  is,  that  according  to  the  {Irovisions 

of  the  statute  of  1850  (under  which  it  is  admitted  Uiat  Uiis  act 

of  the  defendants  was  done),  it  was  necessary  for  the  Company, 

before  they  should  execute  any  works,  to  prepare  maps  and  schedules 

showing  the  lands  through  which  the  intended  Railway  was  to  run, 

with  estimates  as  to  value,  taking  into  consideration  any  dan^age 

that  might  result  from  severance  caused  by  the  Railway,  and  that 

it  did  not  appear  from  the  maps  which  had  been  prepared  that 

the  Company  intended  to  divert  this  stream  from    its    original 

ooune ;  but,  on  the  contrary,  that  it  appeared  upon  the  maps  that 

the  party  who  enjoyed  the  use  of  the  stream  before  the  construction 

of  the   Railway  should  continue  to  enjoy  it  after  the  Railway 

was  made,  and  to  the  same  extent  as  previously.     I  conceive  that 

what  was  intended  to  be  represented  by  the  map  was  this ;  simply, 

that  the  Railway  was  to  run  through  the  stream,  and  no  doubt 

it  does:  but  the  person  who  prepared  the  map  delineated  the  stream 

as  running  through  the  Railway,  and  I  think  that  we  must  assume, 

for  the  purposes  of  this  argument,  that  there  was  nothing  in  the 

map  showing  that  the  plaintiff  was  to  be  deprived  of  the  use  of 

this  stream.    That  being  so,  the  plaintiff  alleges  that  the  arbitrator 

had  no  jurisdiction  to  award  him  compensation  for  the  loss  of  the 
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E.  T.  1857.  stream.    Assuming  that  the  plaintiff  is  right  so  far,  we  then  come 

to  another  allegation  that  raises  considerable  dimculty,  viz.,  that 
the  arbitrator,  having  made  his  award,  was  functus  officio^  and  had 
no  further  power  to  grant  the  plaintiff  compensation.  Now  there 
is  nothing  to  show  that  it  was  intended  that  the  stream  was  to 
be  diverted ;  at  the  same  time,  I  cannot  understand  how  it  was 
to  pass  through  the  Railway,  except  by  means  of  a  bridge  or 
culvert,  and  we  must  therefore  assume  that  by  some  oversight  no 
provision  was  made  in  reference  to  the  loss  of  this  water  by  the 
plaintiff;  and  we  therefore  must  also  assume  that  it  was  not  con- 
templated that  the  stream  was  to  be  diverted  ;  but  still,  does  it 
follow  from  this  that  the  Company  had  no  power  to  divert  this 
water?  It  has  not  been  argued  that  they  had  no  such  power, 
because  there  is  no  traverse  of  the  allegation  that  this  act  was 
done  under  the  provisions  of  the  statute,  and  we  must  therefore 
assume  that  the  plaintiff  admits  that  the  Company  had  power  to 
make  this  diversion.  The  Company  did  not  intend  to  avail  them- 
selves of  this  power  under  the  original  maps  ;  and  then  the  plaintiff 
contends  that  if  compensation  for  this  diversion  was  ever  to  have 
been  made,  it  should  have  been  provided  for  under  the  original 
maps,  and  that  not  having  been  done,  that  he  is  entitled  at  Common 
Law  to  obtain  damages  from  a  jury.  In  that  proposition  I  would 
readily  concur,  provided  I  was  satisfied  that  there  was  no  other 
mode  of  compensation  under  the  statutes ;  and  the  latter  question 
depends  altogether  upon  the  construction  of  these  Acts  of  Parlia- 
ment. The  Act  now  under  consideration  (a)  incorporates  with 
itself  the  General  Railway  Act  (6),  and  also  the  Lands  Clauses 
Consolidation  Act(c),  and  it  was  under  the  latter  Acts  that  com- 
pensation was  to  be  obtained  in  cases  like  the  present.  Where  the 
compensation  sought  did  not  exceed  £50,  the  claim  was  to  be 
disposed  of  by  two  Justices  of  the  Peace,  and  when  the  amount 
exceeded  that  sum,  by  arbitration  or  a  jury,  at  the  option  of  the 
party  claiming  compensation.  Such  being  the  original  mode  of 
obtaining  compensation,  this  Act  (the  Dublin  and  Drogheda)  was 


(a)  13  &  14  Fi'c,  c  45  (Loc.  &  Fen.) 

(c)  8  Fic.c.  18. 


(6)  8  Vic.,  c  20. 
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^passed,  and  it  contains  the  following  recital  in  the  Ist  section. —  E.  T.  1867. 

'[His  Lordship  read  the  latter  part  of  the  1st  section.] — The  effect     v- sr— ^ 

'of  this  clause  was  to  constitute  the  several  recited  statutes  to  be  ^ 

one  Act,  and  that,  so  far  as  any  of  them  may  be  inconsistent  with  i>*  &  d* 
ibis  Act,  to  repeal  them,  but  that,  if  consistent,  they  should  be 
construed  as  one.  Such  being  the  effect  of  the  1st  section,  the 
next  which  comes  under  our  notice  is  the  18th,  which  directs  that 
maps  and  schedules  should  be  made  out  by  the  Company,  and 
deposited  with  the  Commissioners  of  Public  Works,  setting  forth 
the  value  of  the  lands,  and  the  damage  likely  to  be  caused  by  the 
construction  of  the  Railway;  and  the  following  sections  provide 
for  the  appointment  of  an  arbitrator  by  the  Board  of  Works,  to 
adjudicate  upon  these  matters,  and  further  provide  that  parties 
dissatisfied  with  the  amount  of  the  valuation  awarded  by  the  arbi- 
trator may  go  before  a  Judge  and  jury,  who  are  to  try  the  matter 
like  an  ordinary  traverse;  and  there  is  a  further  provision  in 
section  32,  that  any  differences  or  disputes  as  to  accommodation 
works  are  to  be  decided  by  the  arbitrator. 

'  Now  the  argument  in  the  present  case  on  behalf  of  the  plaintiff 
is  this :  that  the  arbitrator  was  at  liberty,  under  these  sections,  to 
take  into  consideration  all  questions  of  damage  arising  from  sever- 
ance ;  and  there  can  be  no  doubt  that  if,  at  the  time  that  this 
Railway  was  originally  planned,  this  injury  had  been  set  out  on 
the  map,  and  brought  under  the  notice  of  the  arbitrator,  he  would 
have  been  compete;it  to  decide  upon  it ;  but  the  plaintiff  contends 
that  the  matter  not  having  been  thus  brought  before  the  arbitrator, 
there  is  no  other  mode  of  redress  open,  except  by  an  action  and 
the  verdict  of  a  jury.    This  Act  (the  Dublin  and  Drogheda)  does 
not  itself  authorise  the  diversion  of  water  by  the  Company,  but  it 
incorporates  with  itself  other  Acts  which  do,  viz.,  sectiqn  16  of  the 
Railways  Clauses  Consolidation  Act  (8  Ftc,  c.  20),  which  enables 
Railway  Companies  to  alter  the  course  of  streams  and  rivers,  but 
concludes  as  follows : — *'  Provided  always,  that  in  the  exercise  of 
"  the  powers  by  this  or  the  Special  Act  granted,  the  Company  shall 
"do  as  little  damage  as  can  be,  and  shall  make  full  satisfaction 
"  in  manner  herein,  and  in  the  special  Act,  and  any  Act  incorporated 

VOL.  7.  1 2  L 
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E.  T.  1857.  '*  therewith,  provided,  to  all  parties  interested,  for  all  damage  by 

CommonPleag. 

"them  sustained,  by  reason  of  the  exercise  of  such  powers." 

It  has  been  contended  that  all  that  the  plaintiff  wants  is  water  for 
irrigation  and  for  his  cattle,  and  therefore  that  this  is  only  a  case 
for  accommodation;  but  we  are  of  opinion  that  this  case  cannot 
be  made  upon  the  pleadings :  and  the  section  I  have  just  read  shows 
that  if  a  party  injured  does  not  seek  accommodation,  but  cash  for 
the  injury  he  has  sustained,  he  will  be  entitled  to  obtain  it. 
Therefore,  whatever  the  real  facts  of  the  case  may  be  as  regards 
accommodation,  we  are  of  opinion  that  it  is  not  in  our  power  to 
award  it,  and  that  upon  the  pleadings  it  appears  that  the  plaintiff 
has  sustained  injury,  and  is  entitled  to  compensation ;  but  we  are 
also  of  opinion  that,  under  this  Act,  the  time  for  making  such  works 
was  not  limited,  and  that  if,  after  the  execution  of  these  works 
as  originally  laid  out,  or  in  the  progress  of  their  execution,  it 
should  become  necessary  to  make  changes  or  additions,  the  plain- 
tiff would  be  entitled  to  compensation  for  any  damage  resulting 
from  such  additional  works,  but  that  he  must  seek  it  in  the  maimer 
pointed  out  by  the  Act.  The  plaintiff  then  contends  that  the 
arbitrator,  having  made  his  award,  is  functus  officio.  We  need  not 
go  into  the  consideration  of  this  question ;  for  this  is  evident,  that 
the  more  clearly  Counsel  demonstrate  that  the  arbitrator  had  no 
power  to  act  in  awarding  compensation  under  the  provisions  of 
the  Special  Act,  the  more  clear  it  is  to  us  that  (this  act  of  the 
Company  having  been  done  under  the  authority  of  that  statute, 
and  in  the  manner  pointed  out  by  one  of  the  general  Acts),  the 
plaintiff  has  the  power  of  obtaining  compensation  under  the  more 
general  statutes,  if  not  under  the  special  one*;  and  it  would  be 
monstrous  to  suppose  that  these  Acts,  empowering  Railway  Com- 
panies as  they  do,  to  execute  these  works,  should  not  afford  the 
parties  thereby  injured  an  adequate  mode  of  redress. 

The  6th  section  of  the  Railways  Clauses  Consolidation  Act 
shows  that,  under  the  general  Acts,  compensation  may  be  awarded 
in  the  manner  thereby  pointed  out.  For  instance,  suppose  the  case 
of  a  man  from  whom  no  lands  had  been  taken  by  the  Railway, 
but  whose  property  was  nevertheless  injuriously  affected  by  the 
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works  of  the  Company  ;  if  he  cannot  obtain  compensation  under  £.  T.  1867. 
the  provision  of  the  Special  Act,  it  is  very  clear  that  his  only 
remedy  is  under  the  general  Acts. 

We  are  therefore  of  opinion  that  the  plaintiff  should  have  applied 
for  redress  to  the  proper  tribunal,  and  that  he  has  mistaken  his 
remedy  by  bringing  his  case  before  a  jury  in  an  action  at  Common 
Law.    The  demurrer  must  therefore  be  allowed. 


Bjlll  and  Jackson,  JJ.,  concurred.* 


Demurrer  allowed. 


*  KsooH,  J.,  was  absent  at  the  Consolidated  Nisi  Prius  Court. 


ASHFORD  V.  TUITE. 


May  2,  4.  7. 


Tboveb This  action  was  brought  to  recover  the  value  of  certain  ^  a)nipo8ition 

°  deed  was  exe- 

goods,  which  had  been  seized  by  the  defendant  under  the  following  ^^   ^7   ^ 

^  insolyent,    for 

circumstances : — A  person  named  Robert  Roy  had  become  indebted  payment  of  his 

creditors, 

to  his  mother  Mrs.  Jane  Roy  in  the  sum  of  £260,  and  to  the  defend-  which,    after 

reciting  that  it 

ant  in  the  sum  of  £?•  2s.  6d.,  and  his  mother  had  issued  execution  was    intended 

sgainst  him  in  April  1856.     Roy  subsequently  became  insolvent,  benefit  of  an 

and  at  a  meeting  of  his  creditors  (at  which  the  defendant  did  not  named  therein, 

attend)  it  was  arranged  that  a  composition  of  ten  shillings  in  the  !|J^,!L  of ^ 

pound  should  be  accepted  by  them,  and  a  circular  to  that  effect  J^foJ^®'^'  ^  * 
^  r  ,/  >  trustee,  in  tmst 

was  sent  to  all  the  creditors.     A  composition  deed  was  subsequently  to  pay  rateably 

*^  -1  ^    jm^  propor- 

prepared,  bearing  date  the  10th  of  May  1856,  which  purported  tionably  "  the 

parties   hereto 
to  be  made  between  Robert  Roy  of  the  first  part,  W.  Ashford  (the  who  shall  exe- 
cute these  pre- 
pUuntiff,  as  trustee  for  himself  and  the  other  creditors  of  R.  Roy)  sents    within 

one   calendar 
month  from  the  date  hereof."    Held,  that  this,  being  an  assignment  in  trust  for 
the  benefit  of  all  the  creditors  of  the  insolvent,  came  within  the  definition  of  "  an 
assigmnent  for  the  benefit  of  the  creditors,"  in  the  interpretation  dause  of  17  and 
18  Ktc,  c.  55,  and  therefore  did  not  require  registration. 


92 


COMMON  LAW  REPORTS. 


E.  T.  1857.  of  the  second  part,  and  such  of  the  creditors  as  should  execute  the 

deed,  of  the  third  part ;  and  reciting  that  Roy  was  indebted  to  the 
several  persons  in  the  schedule  thereto  annexed,  in  the  sums  therein 
described,  and  was  unable  to  pay  in  full,  and  had  proposed  to 
assign  his  estate  and  effects  to  the  trustee  named  therein,  for  the 
benefit  of  the  creditors  named  therein,  conveyed  the  entire  property 
of  Roy  to  the  plaintiff,  in  trust  to  collect  and  sell  the  effects,  and 
out  of  the  proceeds,  after  payment  of  expenses,  to  pay  and  satisfy 
rateably  and  proportionably,  and  without  any  preference  or  priority, 
**  the  parties  hereto  of  the  third  part,  who  shall  execute  these 
presents  within  one  calendar  month  from  the  date  hereof,"  the  sums 
set  opposite  to  their  respective  names  in  the  schedule. 

This  deed  was  executed  by  all  the  creditors  of  Roy,  except  the 
defendant  and  two  others,  and  the  defendant  subseq[uently  issued 
an  execution  and  seized  the  goods  of  Roy.  It  was  proved  that  the 
defendant  had  received  notice  of  the  execution  of  the  composition 
deed,  and  also  that  Roy  had  continued  in  possession  of  the  property 
up  to  the  time  of  the  execution  of  the  deed ;  and  after  the  plaintiff 
got  possession  under  the  deed,  Mrs.  Roy  (the  mother  of  the  insol- 
vent) carried  on  the  business  as  usual,  for  the  plaintiff,  and  that 
Robert  Roy  continued  to  act  as  a  shopman. 

This  case  was  tried  before  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  at  the  Sittings  afler  last  Hilary 
Term  ;  and  the  only  question  of  law  raised  at  the  time  was,  whether 
the  deed  of  the  10th  of  May  1856  should  have  been  registered 
under  the  provisions  of  the  17  &  18  Ftc,  c.  55?  and  his  Lord- 
ship left  this  question  to  the  jury,  whether  or  not  the  proceedings 
were  colourable,  and  whether  or  not  Roy  continued  in  possession 
and  ownership  notwithstanding  the  deed  ?  The  jury  found  a  ver- 
dict for  the  plaintiff  for  £25 ;  but  his  Lordship  directed  a  verdict  for 
the  defendant,  upon  the  grounds  that  the  deed  should  have  been 
registered,  with  leave  reserved  to  the  plaintiff  to  have  a  verdict 
entered  for  him  for  the  amount  found  by  the  jury,  if  the  Court 
above  should  be  of  opinion  that  registration  of  the  deed  was  not 
requisite.  A  conditional  order  for  that  purpose  having  been 
obtained — 
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W.  Baurke  showed  cause. 

The  17  &  18  Vic^  c.  55,  after  reciting  that  frauds  have  been 
frequently  committed  upon  creditors  by  secret  bills  of  sale,  whereby 
persons  are  enabled  to  keep  up  the  appearance  of  being  in  good 
circumstances,  and  the  grantees  of  such  bills  of  sale  are  enabled 
to  take  possession' of  such  property,  to  the  exclusion  of  the  rest  of 
the  creditors,  enacts  that  every  bill  of  sale  made  after  31st  July 
1854,  whether  absolute  or  conditional,  or  subject  to  any  trust  or 
otherwise,  under  which  the  grantee  shall  be  enabled  to  take  posses- 
sion of  the  property,  shall  be  filed  with  the  Master  of  the  Court 
of  Queen's  Bench,  within  twenty-one  days  after  its  execution ;  other- 
wise such  bill  of  sale  to  be  null  and  void,  as  against  assignees  of 
bankrupt  or  insolvent,  or  persons  seizing  under  execution,  as  regards 
the  property  comprised  in  such  bill  of  sale,  which,  at  the  time  of 
8och  bankruptcy,  insolvency  or  execution,  and  after  the  expiration 
of  twenty-one  days  as  above  mentioned,  shall  be  in  the  possession 
or  apparent  possession  of  the  person  making  such  bill  of  sale,  or 
ioy  other  person  against  whom  the  process  shall  have  issued,  under 
or  in  execution  of  which  such  bill  of  sale  shall  have  been  made. 
The  interpretation  clause  declares  ''bill  of  sale"  to  mean  assign- 
ments, &c.,  for  possession  of  personal  chattels  as  security  for  any 
debt,  but  provides  that  it  shall  not  include   assignments  for   the 
benefit  of  the  creditors  of  the  person  making  or  giving  the  same." 
The  Act  also  interprets  the  words  "apparent  possession." 

This  cannot  be  considered  a  deed  '*  for  the  benefit  of  the  creditors 
of  the  person  making  the  same,"  as  it  only  professes  to  be  for  the 
benefit  of  such  creditors  as  should  sign  it  within  a  certain  time,  and 
was  not  in  fact  signed  by  all  the  creditors. 


E.  T.  1857. 

ConuMnPieas. 


Lynch  and  W.  Sidney^  contra. 

This  case  does  not  come  within  the  statute.  The  Act  only 
applies  to  cases  in  which  possession  did  not  pass  under  the  bill; 
whereas  in  the  present  case  the  bill  was  executed  to  a  trustee, 
who  has  continued  in  possession  throughout,  and  therefore  the 
property  cannot  be  said  to  be  'Mn  the  possession  or  apparent 
possession"  of  the  person  making  such  bill  of  sale.     The  taking 
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E.  T.  1857.  of  possession  by  the  trastee  gives  the  bill  of  sale  the  same  validity 

that  registration  would  have  done. 

The  deed  must  also  be  considered  as  made  for  the  benefit  of 
all  the  creditors,  although  every  one  of  them  did  not  sign  it ;  for 
it  was  intended  for  the  benefit  of  all  creditors ;  and  in  a  Court 
of  Equity  they  might  all  obtain  payment  under  it:  Raworih  y. 
Parker  (a)  ;  Nicholson  v.  TtUin  (b). 


HarkaUf  in  reply,  cited  Simmonds  v.  Pallas  (c). 

Cur.  ad.  tmli. 


'  MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court 
Moff  7.  This  action  was  brought  against  the  defendant  for  seizing  certain 

goods  and  chattels,  alleged  to  be  the  property  of  the  plaintiffi  who 
claimed  to  be  entitled  to  them  under  a  deed,  by  which  a  person 
named  Roy  had  assigned  to  the  plaintiff,  in  trust,  a  considerable 
amount  of  property,  including  the  subject-matter  of  the  present 
action.  The  defendant  appears  to  have  been  a  creditor  of  Boy's 
for  a  small  debt,  for  which  he  had  obtained  a  civil-bill  decree, 
under  which  he  seized  the  property  in  question,  believing  that  it 
belonged  to  Roy.  The  question  at  the  trial  was,  whether  this 
property  belonged  to  Ashford,  claiming  under  the  deed  of  assign- 
ment, or  whether  it  was  the  property  of  Roy?  in  which  case  the 
defendant  would  have  being  justified  in  seizing  it  under  the  civil- 
bill  decree.  The  deed  was  produced  at  the  trial,  and  the  chief 
question  was  whether  this  was  a  bond  fide  deed  of  assignment, 
executed  under  such  circumstances  as  to  pass  the  property  to  the 
plaintiff,  and  to  bind  the  creditors  of  Roy  ?  The  jury  found  that 
it  was  a  bona  fide  deed,  and  barred  the  property  as  against  the 
creditors.  An  objection  was  then  made,  to  this  effect,  that  under  the 
provisions  of  17  &  18  Ftc,  c.  55,  the  deed  of  assignment  ^honld 
have  been  registered  in  the  Court  of  Queen's  Bench  within  twenty- 
one  days  after  its  execution,  as  amounting  to  a  bill  of  sale  within 
the  meaning  of  that  statute ;  and  that  not  having  been  so  registered, 

(fl)  2  K.  &  J.  163.  (6)  2  K.  &  J.  la 

(c)  8  It.  Eq.  Rep.  346. 
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the  defendant  was  at  liberty  to  treat  it  Us  null  and  void,  whatever  E.  T.  1857* 

^  .  «  «  ...      CommonPieas, 

may  have  been  its  effect  as  against  those  who  were  parties  to  it; 
and  the  only  answer  made  to  that  objection  was  that,  upon  the 
true  construction  of  the  Act,  this  document  did  not  require  regis- 
tration, for  that  it  came  within  the  exception  in  section  7,  viz., 
"  assignments  for  the  benefit  of  the  creditors  of  the  persons  making 
the  same ; "  and  it  was  contended  that  this  was  an  assignment  for 
the  benefit  of  all  the  creditors  of  Roy,  and  therefore  was  valid 
without  registration.  At  the  trial,  I  was  of  opinion  that  it  was 
not  an  assignment  for  the  benefit  of  all  the  creditors  of  Roy,  under 
the  provisions  of  the  Act,  and  therefore  that  registration  was  neces- 
sary. There  was,  no  doubt^  a  recital  in  the  deed  that  it  was  ''  for 
all  the  creditors ; "  but  the  operative  part  of  it  only  provided  **  for 
**  such  creditors  as  should  assent  to  the  deed,  by  the  execution  by 
them  thereof; "  and  therefore,  although  perhaps  a  Court  of  Equity 
might  allow  a  creditor,  not  a  party,  to  come  in  under  it  afterwards, 
upon  the  legal  construction  of  the  instrument,  I  considered  that  it 
was  only  a  deed  for  the  benefit  of  those  who  should  sign  it  within 
the  month. 

Under  these  circumstances,  I  directed  a  verdict  for  the  defendant, 
but  took  a  note  of  the  objection,  and  I  also  took  the  opinion  of  the 
jury  as  to  the  value  of  the  property,  in  order  that  a  verdict 
might  be  entered  for  that  amount,  if  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  a  verdict.  Upon  the  argument 
of  the  case,  another  objection  has  been  raised,  viz.,  that  where 
possession  goes  with  the  deed  (the  deed  being  bond  fide)  at  the 
time  of  its  execution,  under  such  circumstances  the  property  not 
being  in  the  possession,  or  apparent  possession,  of  the  debtor,  the 
provisions  of  the  Act  do  not  apply.  We  do  not  intend  to  decide 
this  question;  for  we  are  of  opinion  that  it  is  not  open  to  the 
plaintiff  to  raise  this  point,  it  not  having  been  made  at  the  trial ; 
for  if  it  had  been  put  to  me  at  that  time,  I  would  have  taken  the 
opinion  of  the  jury  as  to  whether  the  property  was  in  the  possession, 
or  apparent  possession,  of  the  debtor  or  his  assignee ;  but  the  real 
question  in  the  case  is,  ndiether,  since  this  deed  appears  to  be  only 
for  the  benefit  of  such  of  the  creditors  of  Roy  as  should  execate  it 
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£•  T.  1857*  within  a  certain  time,  and  there  being  some  who  have  not  executed 
*  it,  it  is  to  be  construed  "an  assignment  for  the  benefit  of  the 
creditors"  of  Roy,  under  the  terms  of  the  7th  section.  It  appears 
that  no  names  were  attached  in  a  schedule  to  this  deed ;  but  it 
was  intended  that  all  who  should  sign  the  deed  within  a  certain 
time  should  have  the  benefit  of  annexing  the  several  debts  due  to 
them  severally,  and  it  was  not  signed  by  any  of  the  creditors  when 
the  trustee  executed  it. 

It  is  argued  that  this  is  not  of  necessity  a  deed  for  the  benefit  of 
all  the  creditors,  because,  in  point  of  fact,  some  did  not  execute 
it ;  but  the  question  remains,  whether,  inasmuch  as  it  was  intended 
to  be  for  the  benefit  of  such  as  should  execute  it  within  a  given 
time,  in  a  manner  agreed  to  at  a  particular  meeting,  and  upon 
notice  to  the  creditors,  it  was  an  assignment  for  the  benefit  of  all 
the  creditors  ?  The  assignment  in  the  Act  of  Parliament  is  mate- 
rial.— [His  Lordship  read  it.] — And  the  object  of  it  was  to  prevent 
private  bills  of  sale  when  the  possession  did  not  go  with  them ; 
but,  as  I  have  before  stated,  we  have  nothing  to  do  with  the  latter 
question.  The  only  question  we  have  to  consider  is,  whether  this 
is  a  deed  assigning  the  property  for  the  benefit  of  the  creditors  ? 
Supposing  that  the  trust  had  expressly  been  made  for  the  benefit 
of  all  the  creditors,  and  that  the  money  was  to  have  been  paid  to 
them  all  rateably  in  discharge  of  their  several  demands,  and  that  the 
deed  stated  this  to  be  the  duty  of  the  trustee,  and  that  the  creditors 
should  all  come  in  within  a  limited  time  to  have  their  debts  paid, 
still  any  creditor  might  refuse  to  take  the  benefit  of  such  a  pro- 
vision, and  might  say,  "I  will  not  take  the  benefit  of  this  deed 
of  assignment,  I  prefer  to  take  the  chance  of  being  paid  hereafter." 

Therefore,  we  are  of  opinion  that,  under  the  terms  of  the  Act, 
the  fact  of  some  of  the  creditors  not  having  elected  to  come  in 
under  this  deed  does  not  prevent  this  instrument  from  being  an 
assignment  for  the  benefit  of  all  the  creditors  of  Roy.  But,  it 
may  be  asked,  does  not  the  provision  that  this  deed  was  to  be 
executed  within  a  certain  number  of  days  show  that  it  was  not 
to  have  been  for  the  benefit  of  all  the  creditors  ?  We  are  of  opi- 
nion that  it  does  not,  and  that  this  instrument  may  have  been 
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prepared  and  executed  in  such  a  way  as  that  all  the  creditors  E.  T.  1857* 

ComnonPleat, 
might  have  taken  advantage  of  it  if  they  chose  to  do  so ;  that 

it  came  within  the  exception  in  the  7th  section ;   and  therefore 

that  the  verdict  should  be  changed  into  a  verdict  for  the  plaintiff. 

On   the  other  hand,  as  I  was  of   opinion   at  the  trial  that  the 

defendant  was  entitled  to   a   verdict,  but  that  the    matter  was 

worthy  of  re-consideration,  we   shall   not   give  costs.     The  rule, 

therefore,  shall  be,  a  verdict  for  the  plaintiff  for  £25,  each  party 

to  abide  their  own  costs  of  this  motion. 


Ball  and  Jackson,  JJ.,  concurred.* 


Rule  accordingly. 


Keogh,  J.,  waa  absent  at  the  Consolidated  Nisi  Frins  Sittings. 


BLOUNT  V.  EVANS. 


T.  T.  1857. 

JuneZ. 


Lawson  (with  whom  was  Rogers)  applied  to  the  Court  for  liberty  Where,  to  an 

action  for  re- 

to  mark  judgment.     The  action  was  brought  to  recover  receiver's  ceirer's   fees, 

the   defendant 

fees.     The  defendant  pleaded  a  judgment  of  the  Court  of  Queen's  haying  replied 

Bench  in  his   favour  in  a  former  action.     The  plaintiff  replied,  corered  in  hii 

setting  out,  in  Iubc  verba^  the  judgment  of  the  Queen's  Bench,  and  mer  suit  for  the 

averring  that  the  judgment  so  pronounced  was  one  upon  a  demurrer  ST^pllS^' 

for  a  point  of  form,  and  did  not  conclude  the  merits.     This  replica-  !J^^"*®^g^\ 

tion  has  neither  been  rejoined  nor  demurred  to ;  and  inasmuch  as  Y"*  ®°®  ^^  • 

demorrer 

it  tenders  an  issue  in  fact,  which  can  only  be  tried  by  an  inspection  which  did  not 

^  -^  *^  go    to    the 

of  the  record,  the  plaintiff  will  be  precluded  from  going  further,  merits  of  tiie 

caose      The 
unless  the  Court  interpose.  defendant 

haying  ne- 
glected to  re- 
join or  demur  to  this  replication,  the  Court  allowed  the  plaintiff  to  enter  a  rule, 
requiring  the  defendant,  m  the  fdtematiye,  to  rejoin  or  demur  in  four  days,  or 
judgment  SembU,— -The  102d  section  of  the  Common  Law  Procedure  Act  does 
not  authorise  the  settlement  of  an  issue  which  can  be  tried  only  by  the  Court. 

VOL.  7.  13  L 
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T.  T.  1857.       iPMakan,  contra. 

« . '  '        The  replication  admits  the  judgment  stated  in  the  plea.    The 

plaintiff  cannot  force  the  defendant  to  rejoin  or  demur;  for  the 
42nd  section  of  the  Common  Law  Procedure  Act  says  that  ^*no 
rule  to  plead  shall  be  necessary."  The  issue  cannot  be  determined 
by  the  Court,  because  there  is  no  rejoinder  of  nul  tiel  record.  If 
the  plaintiff  marks  judgment,  it  must  be  at  his  periL 


BLOUKT 

r. 

EVANS. 


MONAHAN,  C.  J. 

This  case  must  stand  over  until  next  Wednesday.  In  the  mean- 
time we  will  see  what  course  should  be  adopted.  There  are  no 
provisions  in  the  Common  Law  Procedure  Act  for  the  case  of  the 
plaintiff  replying  a  record.  If  this  replication  came  within  the 
Act,  a  Judge  must  settle  issues  on  it,  and  if  so,  he  might  have 
to  settle  an  issue  of  law  for  the  Court,  and  one  of  fact  for  the 
jury.  But  if  the  case  be  not  provided  for,  then  the  plaintiff  may 
be  entitled  to  enter  a  rule  calling  for  a  rejoinder  to  the  replication. 
If  such  be  the  true  construction  of  the  Act,  and  we  give  you  leave 
to  enter  such  a  rule,  upon  the  defendant's  failing  to  rejoin,  you 
will  be  entitled  to  mark  judgment.  We  have  no  doubt  that  if  Mr. 
M^Mahon's  client  wishes  to  have  the  question  at  issue  properly 
argued,  which  we  do  not  want  to  prejudge,  he  may,  by  demurring 
to  the  replication,  and  saying  that  it  is  no  answer  to  his  plea,  raiae 
the  real  question  at  issue  on  the  record,  for  the  determination  of 
this  Court.  We,  however,  have  no  power  to  force  the  defendant 
to  demur,  so  as  to  put  the  matter  on  the  record;  but  we  have,  I 
apprehend,  only  power  to  allow  you  to  enter  a  rule  to  make  the 
defendant  rejoin.  We  should,  however,  before  doing  so,  wish  to 
see  what  may  be  the  construction  of  Mr.  Whiteside's  Act  on  the 
present  question,  as  we  think  that,  in  some  shape  or  other,  it  should 
be  placed  on  the  record. 


JiiimS. 


Rogers  now  renewed  the  above  application. 
BPMahon,  contra. 
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d>      «^           .   .       .  .                ,.                                            ,             .  .         ,  Comm(mPka»,' 

*      We  will  m  this  case  allow  you  to  enter  a  rule  requiring  the 

''defendant  to  rejoin  or  demur,  within  four  days  after  service ;  and  ^ 

^in  default  of  his  so  doing,  the   plaintiff  to  be  at  liberty  to   mark  evans. 

^  judgment. 


1 

8 

r. 

f  MARSH  r.  WILLIAMS. 

I  June  6. 

i    Hemphill,  on  behalf  of  the  defendant,  moved  to  make  absolute  a  M.,  the  holder 

_    for    value    of 
\    conditional  order   for  liberty  to  proceed,  pursuant   to  the  178th  a  bill  of  ex- 

;    General  Rule.     This  was  an  action  on  a  bill  of  exchange  for  £100,  w^'^^Uie  ^ac- 

.    brought  in  May  1855,  by  the  indorsee  against  the  defendant,  who  ^^JJ^or  ^ho 

,    was  an  accommodation  acceptor.     The  defendant  pleaded  infancy,  P^®*^®*^  j^"?: 

and  thereupon  the  plaintiff  served  notilBe  of  trial  for  the  Kildare  ®^   ^^.  ^** 
"^  senred    in 

Summer  Assizes   1855.     On   the   27th   of  July,  previous   to  the   1855,  for  the 

ensuing  Sum- 
Assizes,  notice  of  trial  was  withdrawn,  and  no  step  had  since  been  mer    Assisea, 

but  waa  after- 
taken  by  the  plaintiff.     The  object  of  the  present  application  was  wards    with- 

to  put  defendant  in  a  position  to  enter  a  rule  under  the  Common  further   pro- 
Law  Procedure  Act  1853,  s.  106,  for  the  purpose  of  obtaining  the  taken  ^r  more 
costs  of  the  action,  in  default  of  the  plaintiff  proceeding  to  trial  ^^  ^   -^ 

within   the   time  limited.    Before  doing  so,  it   was  necessary   to  ^^^  ^^  ^ 

°       '  •'a  position   to 

get  liberty,  under  the  178th  Rule,  to  proceed,  inasmuch  as  more  *PPly    ^^^    * 

rule,    under 

than  a  year  and  a  day  has  elapsed.     The  plaintiff  had  filed  an   16  &  17  Fur., 

c.  lis,  s.  106, 

affidavit  as  cause,  from  which  it  appeared  that  the  defendant  never  that  the  de- 
fendant should 
'     got  any  value  for  the  bill,   and  though  £100  was  claimed  in  the  recorer    the 

plaint,  the  affidavit  of  the  plaintiff  admitted  that  only  £59  was  action,  in  de- 
fault of  the 
plaintiff  pro- 
ceeding to  trial,  obtained  a  conditional  order,  pursuant  to  Genml  Rule  178, 
for  liberty  to  proceed.  The  defendant  showed  cause,  upon  the  ground  that 
the  drawer  of  the  bill  had,  at  tiie  time  of  the  indorsement,  represented  to  him 
that  the  defendant  was  of  full  age. — Held,  that  the  defendant  was  entitled  to 
an  absolute  order,  under  Rule  178,  in  order  that  he  might,  at  all  events,  ezerdse 
his  Common  Law  right  of  taking  down  the  record  ror  trial  by  piOYiso. 
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T.  T.  1857.  due  whea  the  action  was  commenced.     He  also  admits  that   thcj 

CommonPUag,    .  ^     .  .  .  ,    ^ 

defendant  was,  at  that  time,  an  infant. 


Todd,  contra. 

It  is  stated  in  the  plaintiff's  affidavit  that  Burke,  the  drawer  of 
the  bill,  had  represented  the  defendant  to  be  of  full  age  when  the 
plaintiff  discounted  the  bill,  and  the  defendant  had  since  admitted 
his  liability.  This  brings  the  case  within  the  authority  of  Newton 
V.  Ftarail  (a). 

Hemphill  replied. 

MONAHAN,  G.  J. 

This  application  must  be  refused,  with  costs.  The  authority  re- 
ferred to  has  no  application  to  the  present  case.  There  the  defendant 
bad,  himself,  represented  to  the  plaintiff,  when  he  accepted  the  bill, 
that  the  defendant  was  of  full  age.  It  was  an  application  to  enter 
up  judgment  as  in  case  of  a  nonsuit,  which  is  always  an  application 
to  the  discretion  of  the  Court.  But  here  it  is  not  suggested  that  the 
defendant  represented  himself  to  the  plaintiff  to  be.  of  full  age, 
which  was  done  by  a  third  party ;  and,  moreover,  we  have  no  right 
to  prevent  an  order  being  made  absolute,  without  which  the 
defendant  could  not  exercise  his  Common  Law  right  of  having  a 
trial  by  proviso. 

Motion  granted,  with  costs. 


(a)  2  L.,  M.  &  P.  139. 
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ii  T.  T.  1857. 

CommonPleas. 


KJ  BROWN  V.  CHADWICK. 

if  ay  28, 

Jime  11. 


u 


m   This  was  an  action  of  ejectment,  and  was  tried  before  Richards,  B.,  

>    at  the  Clonmel  Spring  Assizes  for  1857-  liyes  contained 

'-  »'     ^  the    foUowing 

The  summons  and  plaint  alleged  that  the  plaintiff  was,  on  the  exception: — 

''Excepting 
17th  of  January  1857,  entitled  to  the  peaceable  possession  of  all  and  reserTuiff 

that  and  those  the  several  limestone  and  other  quarries,  situate  (lessor)    all 

on  the  lands  of  Clonbrick  and  Cotifiagh,  in  the  barony  of  Clan-  ^^d  other 

William  and  county  of  Tipperary,  which  were  demised  by  a  lease,  Joew*  iSa" 

made  on  the  22nd  of  August  1822,  between  the  Right  Hon.  Lady  ^^^    ^ 

Caroline  Damer  and  William  Chadwick  the  defendant;  and  aver-  dig,  raise,  ma^ 

nnfiM^tnre     on 

red  that  the  latter  wrongfully  withheld  the  possession  thereof  from  the    premises, 

and  cany  away 

the  plaintiff.  the    Bame."— 

Held^  not  to 
The  indenture  of  lease  purported  to  have  been  made  on  the  22nd  indnde    open 

of  August  1822,  between  the  Right  Hon.  Caroline  Damer,  of  Milton  qnarriee  which 

Abbey,  in  the  county  of  Dorset,  of  the  one  part,  and  William  been inSehiu 

Chadwick,  of  the  other  part,  whereby  Lady  Caroline  Damer,  for  ^^*  of  woAing. 

Semble, — 
the  considerations,  &c.,  thereinafter  mentioned,  demised  to  William  Ejectment  was 

not  the  proper 
Chadwick,  his  heirs  and  assigns,  the  townlands  of  Clonbrick  and  remedy  of  the 

Cotifiagh,  containing  251  acres,  and  situate  in  the  barony  of  Clan-  case,     bnt 

William  and  county  of  Tipperary,  together  with  the  rights,  members  ^^^    tb^  '^ 


limestone 


(Mr 


and  appurtenances  thereunto  belonging ;    ^'  excepting  and  always  ^l|^ 

"reserving  unto  the  said  Lady  Caroline  Damer,   her  heirs  and  5™*.  ^row 
°  "^  '  for    It   when 

"assigns,  all    mines,  minerals    and    other    royalties    whatsoever,  removed   by 

the  '" 
"  and  all  timber  or  other  trees  now  planted  or  hereafter  to  be 

"  planted  on  the  said  demised  premises,  wiUi  liberty  to  search  for, 
"dig,  raise,  manufacture  on  the  premises,  cut  down,  and  carry 
"away  the  same,  and  also  to  bant,  hawk,  iisb  and  fowl  on  the 
"  said  premises : "  to  have  and  to  hold  to  the  said  William  Chadwick, 
his  heirs  and  assigns,  for  the  lives  of  the  cestui  qui  vies  therein  men- 
tioned, and  the  survivors  and  survivor  of  them,  subject  to  the  yearly 
rent  and  the  performance  of  the  covenants  therein  contained.    The 
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T.  T.  1857*  plaintiff,  having  proved  the  above  lease,  also  gave  in  evidence  a 

^^ .s^. — * '  conveyance  of  the  lessee^s  interest  in  the  premises  by  the  Commis- 

sioners  of  the  Incumbered  Estates  Court  to  himself,  in  the  year 

CHAD  WICK.  1863.  He  also  proved  that  rent  had  been  paid  by  the  defendant  to 
the  plaintiff  under  the  lease,  and  that  there  were  upon  the  premises 
limestone  quarries,  the  possession  of  which  had  been  demanded  by 
the  plaintiff  and  refused  by  the  defendant ;  and  also  a  notice,  bearing 
date  the  1st  of  May  1866,  directed  to  the  defendant,  by  the  plain- 
tiff's agent,  and  cautioning  the  former  against  further  working  the 
quarries  in  question. 

The  defendant  proved,  by  several  witnesses,  that  the  quarries 
were  open  and  had  been  worked  before  the  year  1822;  and  his 
Counsel  contended  that,  even  supposing  that  these  quarries  were 
reserved  by  the  lease,  the  plaintiff  was  bound  by  the  Statute  of 
Limitations;  but  that,  upon  the  true  construction  of  the  lease,  the 
exception  only  applied  to  unopened  quarries,  for  which  ejectment 
would  not  lie.  At  the  close  of  the  case,  the  learned  Judge  required 
defendant's  Counsel  to  state  what  questions  he  required  to  be  put  to 
the  jury,  and  the  following  questions  were  agreed  upon  by  Counsel 
at  both  sides : — First,  whether  the  quarries  on  the  defendant's  lands, 
or  any  and  which  of  them,  were  at  the  date  of  the  lease  of  1822 
open  quarries  ?  Secondly,  whether  the  defendants,  or  any  and  which 
of  them,  have  been  in  the  exclusive  and  uninterrupted  enjoyment 
and  use  of  the  quarries,  or  any  and  which  of  them,  from  the  time  of 
the  making  of  the  lease  up  to  the  time  of  the  serving  of  the  notice 
of  May  1856  ?  The  jury  found  that  the  quarries  were  open  quar- 
ries, and  that  the  defendants  were  in  the  uninterrupted  possession 
of  them.     His  Lordship  then  directed  a  verdict  for  the  defendant, 

■ 

but  reserved  leave  to  the  plaintiff  to  apply  to  the  Court  above  to 
have  the  verdict  changed  into  a  verdict  for  the  plaintiff,  if  the  Court 
above  should  be  of  that  opinion. 

A  conditional  order  having  been  obtained  for  that  purpose, 
Lynch  showed  cause. 

The  chief  question  in  this  case  is  whether  these  limestone  quarries 
come  within  the  description  of  ''mines  and  minerals  ?"  and  the  true 
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V  disUnction  being  that  a  quarry  is  open  at  the  surface,  and^a  mine  is  T.  T.  1857. 
^  «n  excavation  under  ground,  they  cannot  be  considered  to  be  mines,     »-— yn^i 
■i  nor  their  produce  minerals,  which  are  substances  raised  from  mines : 
■i  Damll  V.  Roper  (a) ;  Co.  LiiL  64  b;  1  Furl.  Land.  &  Ten.  p.  658.    chadwick. 
■i  The  next  point  which  arises  is  this— -whether  a  landlord,  under  such 
K  an  exception  in  a  lease,  can  maintain  ejectment  before  the  termina- 
m  tion  of  the  lease,  and  thus  exclude  the  tenant  from  the  use  of  open 
m   quarries,  supposing  the  former  to  have  a  right  to  the  enjoyment  oi 
m   the  thing  reserved,  or  even  to  proceed  by  injunction  ?    But  if  these 
quarries  can  be  the  subject  of  an  ejectment,  they  may  also  be  the 
It    subject  of  adverse  possession ;  and  it  was  proved  that  the  tenant  has 
I    had  the  use  of  them  since  1822 ;  therefore,  if  they  did  not  pass  under 
B    the  demise,  they  are  the  tenant's  absolute  property,  for  a  right  to 
P    mines  may  be  established  by  twenty  years'  adverse  possession: 
I      Curtis  V.  Daniel  (b). 


I 
ir 

I 

f 

I 


Sir  C.  G'LogUen  and  Richard  Armstrong^  contra. 

The  term  '*  minerals  "  includes  all  quarries  of  this  kind,  and  more 
especially  limestone :  2  Saund.  p.  259  B ;  Earl  of  Roes  v.  Wainman  (c); 
Micklethwaii  v.  Winter  (d).  The  word  ^'  royalties"  will  also  include 
limestone :  Purcell  v.  Nash  («). — [Keooh,  J.  That  was  the  case 
of  an  injunction  for  raising  and  selling  the  limestone,  and  may  be 
distinguished  from  the  present  case.] — As  to  Davill  v.  Rqper^  it  was 
upon  the  construction  of  a  particular  instrument,  and  comes  within 
the  rule  noseitur  a  soeiis.  It  is  admitted  that  the  Statute  of  Limit- 
ations applies  to  mines,  but  there  must  be  a  continual  uninterrupted 
possession  in  the  person  claiming  the  right,  and  a  total  absence  of 
possession  on  the  part  of  the  landlord :  Smith  v.  lAoyd  (f)j  citing 
the  decision  of  Blackbume,  C.  J.,  in  McDonnell  v.  M*Kiniy  {g^ 
They  also  cited  Sean^n  v.  Vawdrey  (Ji) ;  Norway  t.  Rowe  (t) ;  Lord 
Courtoum  v.  Ward  (A),  per  Lord  Redesdale ;  Boyd  v.  MCurdie  (I). 

(a)  3  Drew.  294.  (&)  10  E.  278. 

(e)  14M.  AW.859;  &  C.  in  Bmr,  2  Exch.  50a 
(<0  6  Exch.  644.  (e)  2  Jones,  116. 

(/)  9  Exch.  572.  C^)  10  Ir.  Law  Bep.  514. 

(A)  16  Yes.  392.  (0  19  Yes.  156. 

(A)  1  Sch.  &Lef.  8.  (0  Sm. & BatU  425. 
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CommonPleas,  _     ,  ...  ,  ,    -      . 

^-— y '  Such  exceptions  in  a  lease  must  be  construed  fortius  contra  pro^ 

^  ferentem  :  O'Donnell  v.  Rt/an  (a) ;  Earl  of  Cardigan  v.  Armitage  (b) ; 

CHADWiCK.  BtUlen  v.  Denning  (c).  It  is  the  mode  of  working  that  determines 
what  is  a  mine  and  what  is  a  quarrj ;  and  it  has  been  held  that 
limestone  may  be  a  mineral,  viz.,  taken  from  a  mine,  if  excavated 
under  ground  :  Rex  v.  The  Inhabitants  of  Sedgley{d)  ;  and  it  has 
been  also  held  that  an  underground  clay-pit  is  under  the  same 
circumstances  a  mine  :  Rex  v.  Brettell  (e)  ;  but  limestone  if  raised 
from  the  surface  is  not  a  mine ;  Rex  v.  The  Churchwardens  of 
Alderbury  (f).  Purcell  v.  Nash  was  not  so  decided,  on  the  ground 
that  the  word  '*  royalties  '*  includes  limestone,  which  is  not  the  case : 
Townley  v.  Gibson  {g).  He  also  cited  Plowd,^  p.  233  ;  Earl  of  Fal^ 
mouth  V.  Alderberry  {h). 

Cur,  ad.  tmii. 


MONAHAN,  C.  J. 

June  11.  This  case,  which  is  an  action  of  ejectment  on  the  title,  was 

tried  before  Richards,  B.,  at  the  last  Assizes  for  the  county  of 
Tipperary.  The  ejectment  was  brought  by  the  plaintiff  for  the 
recovery  of  certain  limestone  and  other  quarries,  situate  in  the  lands 
of  Clonbrick  and  Cotifiagh,  in  the  barony  of  Clanwilliam,  and 
county  of  Tipperary.  The  plaintiff,  at  the  trial,  gave  in  evidence  a 
lease  of  the  22nd  of  August  1822,  by  which  the  Right  Hon.  Caroline 
Damer  demised  the  lands  of  Clonbrick  and  Cotifiagh  to  Mr. 
William  Chadwick,  for  a  term  of  years  still  subsisting,  and  in 
the  lease  were  contained  certain  reservations.  He  also  proved 
a  conveyance  to  him  of  the  interest  of  the  Honorable  Caroline 
Damer  in  those  lands  by  the  Incumbered  Estates  Court,  made 
in  the  year  1863,  by  which  he  became  entitled  to  the  interest 
in  those  lands,  subject  to  the  lease  of  1822,  which  was  correctly 
set  forth  in  the  schedule  to  the  conveyance.  It  was  proved  at 
the  time  that  there  were  a  number  of  open  limestone  quarries 

(a)  4  Ir.  Law  Rep.  62.  (4)  2  B.  &  Cr.  197- 

(c)  5  B.  &  Cr.  842.  (cQ  2  B.  &  Ad.  65. 

(«)  3  B.  &  Ad.  424.  (/)  1  E.  534. 

(^)2T.R.701.  (A)  I  M.  AW.  211. 
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on  the  lands,  and  that  the  defendant  had  been  in  the  habit  of  T.  T.  1857* 

.  ,  CommonPkas, 

oaing  them  before  the  bringing    of   the  ejectment,   and  that  a     ^-    »■■     ^ 

Dotioe  had  been  served  by  the  plaintiff  on  the  defendant,  cautioning  ^^ 

him  against  working  these  quarries.     This  was  the  plaintiff's  case,      chadwick. 

The  defendant's  'case  consisted  of  evidence,  which  proved  satis- 

fieietorj  to  the  jury,  tha^  these  quarries,  for  which  the  ejectment  was  ' 

bronght,  had  been  open  quarries  at  the  time  the  lease  of  1 822  was 

executed;  and  the  question  submitted  to  the  jury,  and  found  by 

them  in  the  affirmative,   was,  whether  these  quarries  were  open 

quarries  at  the  time  the  ejectment  was  brought  ?    Another  question 

wu  also  submitted  to  them,  namely,  whether  the  defendant  had 

heea  in  the  uninterrupted  enjoyment  of  the  quarries  in  question 

since  the  year  1822,  so  as  to  enable  the  defendant  to  rely  upon 

the  Statute  of  Limitations  ?    We  do  not  think  it  necessary,  from 

the  view  we  take  of  the  case,  to  consider  this  latter  question,  for 

opoo  other  grounds  we  are  of  opinion  that  the  plaintiff  has  failed 

to  establish  his  case  in  this  ejectment.     The  question  before  the 

Court  is  this,  whether  these  open  quarries  were  at  the  time  of 

the  making  of  this  lease  reserved  to  the  landlord  ?     The  exception 

VM  as  follows : — "  Reserving  unto  the  said  Lady  Caroline  Damer, 

''her  heirs  and  assigns,  all  mines,  minerals  and  other  royalties  what- 

"floever,  and  all  timber  or  other  trees,  now  planted  or  hereafter  to 

''be  planted  on  the  said  demised  premises,  with  liberty  to  search 

''for,  dig,  raise,  manufacture  on  the  premises,  cut  down  and  carry 

"away  the  same,  and  also  to  hunt,  hawk,  fish  and  fowl  on  the  said 

"premises.''     Now  the  tenant  alleges  that  under  the  granting  part 

of  this  lease,  if  it  stood  alone  without  the  exception,  these  quarries, 

assuming  that  they  were  open  quarries  at  the  time  of  making  the 

lease,  would  have  passed  to  him  under  the  lease;  and  there  can 

be  no  question  but  that  they  would  have  passed  to  him  as  part 

of  the  land;  nor  do  we  entertain  any  doubt  but  that,  as  far  as  the 

use  of  the  material  upon  the  premises  went,  he  was  entitled  to  them ; 

hot  if  the  exception  has  the  effect  which  the  landlord  seeks  to  give 

it,  it  will,  no  doubt,  derogate  from  what  the  tenant  would  otherwise 

be  entitled  to  under  the  grant;  for  they  would  be  vested  in  the 

landlord,  and  the  tenant  could  not  interfere  with  them,  as  he  might 
VOL.  7.  14  L 
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T.  T.  1 857-  bave  done  under  the  granting  part  of  the  lease.    There  can  be  no 

^     -,-»>  '  doubt  as  to  the  old  rale  of  law,  that  where  anything  pasess  under 

a  grant,  an  exception  which  would  derogate  from  that  grant  must 

CHADWicE.  he  clear  and  explicit;  in  other  words,  the  grantor  cannot  defeat 
his  own  grant  by  a  dubious  exception.  This  proposition  is  stated 
'  in  BuUen  t.  Denning  (a).  Such  heing  the  rule  of  construction,  the 
question  for  the  Court  here  is,  whether  the  exception  is  sufficiently 
clear,  to  deprive  the  tenant  of  the  use  of  these  limestone  quarries, 
and  to  Test  them  in  the  landlord  ? 

Counsel,  during  the  argument,  referred  to  the  different  terms  of 
the  exception  ;  and  we  first  come  to  consider  these  words,  "all 
mines,  minerals  and  other  royalties  whatsoever,"  and  whether  open 
limestone  quarries  come  within  any  of  these  denominations  ?  No 
authority  has  been  cited  to  support  such  a  proposition,  but,  on  the 
contrary,  a  class  of  cases  have  been  referred  to,  commencing  from 
Plowden,  to  show  that  whether  a  thing  be  a  mine  or  not  depends  to  a 
very  great  extent  upon  the  mode  of  working  it.  It  is  so  laid  down 
in  Darvill  v.  Roper  {b\  and  the  judgment  of  the  Yice-Chancellor 
in  that  case  clearly  shows,  that  these  limestone  quarries  do  not  come 
within  the  meaning  of  the  word  "  mines."  If,  then,  they  be  not 
mines,  are  they  minerals,  within  the  terms  of  the  exception  ? 

The  chief  authorities  referred  to  upon  this  subject  are  The  Eari 
of  Ross  V,  Wainman  (c),  affirmed  in  Error  (cf) ;  Micklethwaiie  y. 
Winter  (0).  In  the  former  case  it  was  ruled  that  the  word  "  minerals  ** 
did  include  limestone  quarries ;  but  let  us  consider  the  facts  of  that 
case.  It  was  not  a  decision  upon  the  construction  of  a  grant,  or  a 
deed  inter  paries,  but  upon  a  private  Act  of  Parliament  for  the 
inclosure  of  common,  which,  after  reciting  the  title  of  the  lord  of 
the  manor,  proceeded  to  allot  the  land  to  the  commoners,  reserving 
to  the  lord  all  mines  and  minerals  of  what  nature  or  kind  soever,  in 
as  beneficial  a  manner  as  he  might  have  enjoyed  the  same  if  the  Act 
had  not  been  passed;  and  what  the  Court  decided  was  this,  that 
having  regard  to  the  former  rights  of  the  lord  of  the  manor,  in  that 

(a)  6  B.  &  C.  852.  (6)  Drew.  284. 

(c)  14  M.  &  W.  859.  (d)  2  Bxch.  800. 

(«)  6  Ezch.  645. 
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particular  case,  the  word  ** minerals"  should  be  taken  to  include  T;  T.  1867. 

SQch  b'mestone  quarries,  but  not  as  a  general  rule.      The  case  of    >—  ■  ^  ■    »  ' 

Miekieihwaite    v.     Winter    was   also   a    decision    upon    the  con- 

stroction  of  an  Indosure  Act,  and  was  decided  upon  the  authority  of   chadwick. 

the  preceding  case,  and  on  the  same  grounds.     Then  we  come  to 

consider.  DarmU  v.  Roper  (a).     In  that  case  an  agreement  had  been 

^entered  into  between  the  parties  for  a  partition,  and  in  the  deeds 

executed  for  that  purpose  *Hhe  mines  of  lead  and  ore,  or  other  mines 

^mdminerals,*'  were  excepted ;  and  the  question  arose  as  in  the  present 

4caae,  whether  limestone  quarries  came  within  the  exception  ?  ScTeral 

'^witnesses  were  examined,  and  thej  all  coincided  in  opinion  as  to  the 

'word  **  minerals,"  the  scientific  meaning  of  which  they  explained  to 

1m,  any  crystalline  or  earthy  substance,  whether  metalliferous  or 

otherwise,  existing  in  or  forming  part  of  the  earth,  and  which  might 

\)e  worked  by  means  of  a  mine  or  quarry.    If  that  were  the  true 

definition  of  the  word,  it  would  without  doubt  include  not  only 

limeetone,  but  every  other  stone  or  earth  that  might  be  discovered 

uder  the  surface  of  the  ground.    Several  other  witnesses,  including 

engineers  and  solicitors,  were  also  examined  in  that  case,  as  to 

the  local  custom  of  the  country,   regarding  the  meaning  of  the 

word  ''  minerals ; "  a  large  body  of  whom  deposed  that  the  word  was 

understood  to  mean  limestone,  and  an  equally  large  portion  deposed 

to  the  contrary :  so  that  the  Vice-chancellor  had  to  consider  what 

the  true  construction  of  the  term  was,  without  much  regard  to  the 

eridence.     He  refers  to  the  cases  of  Ross  v.  Wainman  and  Michle- 

Ikwaite  V.  Winter j  and  approves  of  those  decisions,  but  points  out 

that  they  went  on  the  particular  intention  of  the  Legislature,  and  the 

nature  of  the  transaction  in  each  case ;  but  he  decided  that,  in  the 

case  before  him,  all  that  was  reserved  consisted  of  what  lay  under 

the  surface  of  the  ground,  and  did  not  include  limestone  quarries, 

where  the  material  was  raised  by  opening  the  surface:  and  I,  for 

one,  cannot  see  any  good  reason,  but  quite  the  contrary,  for  holding, 

that  where  a  lease  of  land  is  made  in  a  limestone  district,  reserving 

mines  and  minerals  to  the  landlord,  that  every  stone  above  and 

Wow  the  surface  should  come  within  such  a  reservation :  nor  can 

(a)  3  Drew.  294. 


108  COMMON  LAW  REPORTS. 

T.  T.  1857.  I  understand  how  any  one  but  a  lawyer  could  suppose  for  a  moment 

>■■— ^  ■  ■■■>  *  that,  under  an  exception  of  mines,  minerals  and  other  royalties,  every 

particle  of  limestone  upon  the  premises,  whether  above  or  below 

CHADWICK*   the  surface,  including  small  stones  and  gravel,  might  be  taken  away 

by  the  landlord. 

But  another  point  of  view  puts  this  case  beyond  all  question : 

I 

for  even  supposing  that  the  word  "minerals"  includes  limestone, 
how  could  the  landlord  bring  ejectment  for  these  quarries?  The 
manner  in  which  the  question  was  raised  in  England  was  by  an 
action  of  trover  for  the  stones,  after  they  had  been  severed  from 
the  lands ;  and  it  appears  to  me  that  the  proper  mode  in  which  the 
landlord  should  have  asserted  his  right  in  this  case  would  have 
been  either  by  removing  the  stones  himself,  or  waiting  until  the 
tenant  did  so,  and  then  bringing  trover. 

The  distinction  between  a  mine  and  a  quarry  appears  to  me  to 
be  this — a  mine  is  a  place  where  the  substratum  is  excavated,  but 
the  surface  is  unbroken ;  whereas  in  a  quarry  the  surface  is  opened, 
and  the  material,  in  the  present  case  limestone,  is  exposed  and 
raised.  In  the  present  case,  if  the  landlord  could  maintain  eject- 
ment)  he  would  be  entitled  to  take  possession,  not  merely  of  the 
rocks  and  stones,  but  of  the  land  itself,  if  he  succeeded  in  the 
action. 

Upon  these  grounds,  we  must  allow  the  cause  shown. 

Cause  allowed. 
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T.  T.  1857. 

CommonPUat. 


ATKINSON  V.  CONGREVE. 

June  6,  11. 


1. — The  summons  and  plaint  alleged  that  the  plaintiff,  who  The  plaintiff 

being  abont  to 

a  widower,  had   been  about  to   contract  marriage   with  one  contract   mar- 
riage with  £• 

la  Durbin,  and  that  the  defendant  falsely  and  maliciously  wrote  d.,  a  letter 

was  written  bv 
i     k  letter  in  reference  to  the  plaintiff's  marriage,  addressed  to  one  f}^Q  defendant, 

•    jflEn.  George  Durbin,  in  the  words  following : — •'  One  subject,  how-  consin  and  m- 

jm  «evcr,  I  must  mention,  for  I  feel  bound  to  do  so,  in  the  hope  that  ^E*I)"*^a 

lirTOti  have  still  the  influence  I  believe  you  once  had  with  Emma.  2?^''^?'^?^^ 
"  ^  hi.  U.,  in  wnicn 

•I  have  been  more  grieved  than  I  can  say,  since  I  left  Lough,  to  *^® ^®?f°^*JJ* 

stateQ  tnac  sne 

hear  from  Mrs.  Longfield  the  most  unfavourable  report  of  Dr.  had   been  in- 
formed   by  a 
if  Atkinson"  (the  plaintifl} ;  *^  I  do  think  more  inquiry  ought  to  be  person,    who 

was  first  cousin 
made  about  him,  and  you  are  at  liberty  to  show  this  to  Frederick"  both  of  the  de- 

^l[brother  of  Emma  Durbin),  "indeed  I  hope  you  will,  or  send  it  to  also  of  £.  D., 

^^  Emma  herself ;  for  if  she  was  foolish  enough  to  make  it  a  reason  injmioiis  to 

j^<*  for  quarrelling  with  me,  I  don't  mind  if  it  should  lead  her  to  pause  ^^th^SSnSff 

^«  before  she  takes  the  step  she  is  about  to   do.    Mrs.    Longfield  and  requesting 
^^  *^  ®  that  the  person 

**  entirely  advises  my  telling  you,  and  usins  her  name,  but  will  not  ^  whom   the 

**  give  up  the  authority  from  whom  she  had  it.     This  friend  lives  dressed  should 

communicate 
^^  ^in  the  neighbourhood  of  Drogheda,  and  has  long  known  all  about  these  facts  to  a 

brother  of  E. 
**  Dr.  A.  for  many  years.    Mrs.  Longfield  inquired  what  sort  of  man  d.,  ortoE.  D. 

''he  is ;  '  Why,  if  you  inquire  Dr.  Atkinson's  character,  I  can  only  ni^t  she  might 

'''say  it  is  a  very  bad  one.      He  sticks  at  no  foul  means  to  get  she  thought^ 

"  *  money.     He  treated  his  first  wife  extremely  ill,  and  for  some  bad  ^  Sder  ^^ 

"  *  reason  or  other  prosecuted  her  father,  and  it  is  well  known  that  hiquhiesmi^t 

'^  '  be   made    re- 

" '  money  is  his  object  in  everything.'     This  same  person  had  heard  l**i^®  *o  *he 

character  of 

'<  of  his  intended  marriage,  and  also  that  he  has  asked  several  persons  the  plaintiff.— 

Held,  to  be  a 

"  in  Drogheda  to  give  him  a  good  character,  if  any  one  should  in-  privileged 

communi- 

'*  quire ;  he  is  not  a  gentleman,  and  it  is  clear  he  has  not  the  feelings  cation« 

Held  also, 
that  the  fact  of  tiie  letter  having  been  written  to  a  third  person,  and  not  to  E.  D. 
herself,  and  the  direction  to  the  former  to  make  what  use  she  thought  fit  of  it,  did 
not  divest  the  privilege,  but  might  be  matter  for  the  jury  from  which  to  infer  nuila 
fide$» 
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T.  T.  1867.  "  of  one.    Either  his  father  or  he  was  bailiff  to  a  large  brewery,  in 

-,_  -  ^  -    .  -  *  '^  that  neighbourhood,  and  for  years  they  have  been  known  to  the 

^®^^     «*  person  from  whom  Mrs.  Longfield  heard  of  him.     Now  no  one 

CONGBEYE.^  *'  can  doubt  why  he  marries  Emma ;  and  surely  some  means  should 
*'  be  taken  to  open  her  eyes,  for  the  person  from  whom  all  this  came 
*'  had  no  object  in  saying  it,  but  merely  replied  to  Mrs.  Longfield's 
"  inquiries.  Do  let  me  know  if  you  can  do  anything.  Mrs.  Longfield 
*^  wishes  it  to  be  written  to  Frederick,  but  I  thought  that  as  I  was 
*' writing  to  you  it  would  be  as  well,  and  you  might  be  able  to  say  a* 
"  word  to  Emma.  You  may  make  any  use  you  like  of  my  letter." 
The  defendant  filed  a  plea  of  privileged  communication ;  it  was 
to  the  following  effect : — That  the  defendant  was  a  near  relation  of 
Miss  Emma  Durbin,  her  mother  and  the  defendant's  mother  having 
been  sisters ;  and  that  the  defendant  always  lived  upon  terms  of  close 
intimacy  and  friendship  as  well  with  Miss  Durbin  as  with  the  rest 
of  her  family,  and  felt  great  friendship  as  well  for  Miss  Durbin  a» 
for  the  rest  of  her  family,  and  a  desire  for  her  welfare.  That  both 
the  father  and  mother  of  Miss  Durbin  were  dead;  that  her  eldest 
brother  was  Frederick  Durbin,  alluded  to  in  the  alleged  libel ;  that 
he  was  a  clergyman,  and  resided  near  Cambridge,  and  that  Mrs. 
George  Durbin,  to  whom  the  letter  was  written,  was  the  wife  of 
another  brother  of  the  young  lady,  and  resided  in  the  neighbourhood 
of  Frederick  Durbin,  with  whom  she  had  constant  opportunities  of 
communication :  and  that  Miss  Durbin  resided  in  the  same  neigh- 
bourhood, with  an  unmarried  sister.  That  some  time  before  the 
writing  of  the  letter  in  question,  the  plaintiff  had  proposed  marriage 
to  Miss  Durbin,  and  that  the  defendant,  both  on  account  of  her  in- 
timacy and  friendship  for  Miss  Durbin,  had  an  interest  in  the 
intended  marriage ;  that  the  defendant  had  been  on  a  visit  at  the 
house  of  Mr.  Longfield,  in  the  county  of  Cork,  whose  wife,  Mrs. 
Longfield,  was  first  cousin  of  Miss  Durbin,  and  also  of  the  defendant ; 
and  that  Mrs.  Longfield  had  informed  the  defendant  that,  having 
made  inquiries  relative  to  the  character  of  the  plaintiff,  she  (Mrs. 
Longfield)  had  received  information  upon  that  subject,  which  she 
communicated  to  the  defendant,  which  substantially  were  the 
matters  mentioned  in  the  letter,  the  alleged  libel ;  that  Mrs.  Long- 
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field  also  expressed  a  wish  that  Frederick  Durbin  should  be  informed  T.  T.  1857. 

CammonPleas, 
of  these  matters,  and  advised  the  defendant  to  write  to  Mrs.  George      r—^ 

ATKHV  SON 

Darbin  on  the  subject,  authorising  her  to  use  her  (Mrs.  Longfield's)  ^^ 

name,  but  refusing  to  give  up  the  authority  from  which  she  had    conobeve. 

received  the  communications.     The  defendant  further  alleged  that 

she   wrote  the  letter  in  question,   without   malice,  and  honestly, 

by   way  of  advice,   and   believing   the  same  and  every  part  of 

it  to  be  true,  and  in  the  belief  that  it  was  her  duty  under  the     • 

circumstances  to  do  so;  and  that  she  wrote  the  letter  in  question 

under  such  circumstances,  and  in  discharge  of  a  duty  which  she 

owed  to  Miss  Durbin  and  to  her  family.     To  this  plea  the  plaintiff 

demmred,  on  the  grounds  that  it  did  not  disclose  a  good  defence, 

inasmuch  as  no  such  duty  was  to  be  collected  from  the  facts  stated  in 

the  plea,  and  because  the  letter  in  question  was  not  written  in  reply 

to  any  communications  made  by  Miss  Durbin  relative  to  the  character 

of  the  plaintiff,  but  voluntarily  to  a  third  party ;  and  also  because  the 

defence  did  not  deny  that  the  defendant  authorised  the  person  to 

whom  it  was  written  to  make  any  use  she  thought  fit  of  its  contents ; 

tnd  that  the  defendant  had  neither  such  an  interest  in,  or  duty  re- 

> 

Utive  to  the  subject  matter  of  the  libel,  as  to  authorise  her  to  write 
the  letter  in  question. 

Shegog^  in  support  of  the  demurrer,  cited  Toogood  v.  Spyring  (a) ; 
Harrison  v.  Bush  (6) ;  Coxhead  v.  Richards  (c) ;  SomerviUe  v. 
Bawhins  (d)  ;  Prager  v.  Shaw  (e)  ;  Todd  v.  Hawhins  (f) ;  Gilpin  v. 
Fowler  (g). 

Mills  and  Lawson^  in  support  of  the  plea,  cited  Child  v. 
Affleeh  (A) ;  Fairtnan  v.  Ives  (t) ;  Rex  v.  Bailey,  cited  in  Bac, 
Ahr,,  Libelf  A. 

Lynch  was  heard  in  reply. 

Cur.  ad.  vult 

(a)  1  Cr.,  M.  &  B.  181.  (b)  5  EIL  &  Bl.  344. 

(«)  2  C.  B.  669.  (d)  10  C.  B.  583. 

(e)  4  Lr.  Com.  Law  Bep.  660. 

CJ)  2Moo.  &  Bob.  20. ;  S.  C.  8  Car.  &  Fay.  88. 

(S)  9  Exch.  615.  (A)  9  B.  &  C.  403. 

(t)  5  B.  &  Aid.  642. 
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T.  T.  1657*       MoNAHAN,  C»  J.,  now  delivered  the  judgment  of  the  Court. 

.—v '  '        This  case  comes  before  the   Court  upon  a  demurrer  to  the 

defendant's  plea.     The  plaintiff,  who  resides  in  Drogheda,  states 

CONORBVE.  that,  at  the  time  of  the  committing  of  the  grievance  complained 
j^^  jj  of,  he  was  a  widower,  and  about  to  contract  marriage  with  one 
Emma  Durbin,  and  that  the  defendant  published  a  letter  addressed 
to  Mrs.  Greorge  Durbin,  to  the  following  effect. — [His  Lordship 
.  ,  read  the  letter.] — I  need  not  go  at  large  into  this  letter,  the  only 
material  part  being  that  referring  to  the  plaintiff's  character,  and 
stating  that  he  had  ill-treated  his  former  wife,  and  prosecuted 
his  father-in-law.  It  also  refers  to  money  dealings  in  which  the 
plaintiff  was  concerned,  and  concludes  by  expressing  a  wish  that 
Miss  Emma  Durbin  could  be  induced  to  make  inquiries  relative 
to  the  plaintiff's  character. 

The  publication  of  this  letter,  by  sending  it  to  Mrs.  G.  Durbin, 
being  the  only  publication  complained  of,  the  defendant  pleads  sub- 
stantially as  follows  : — That  she  is,  and  was  at  the  time  of  the 
writing  of  the  letter  complained  of,  a  cousin-german  of  Emma 
Durbin,  and  always  lived  on  terms  of  the  greatest  intimacy  with 
her ;  that  the  father  and  mother  of  Emma  are  both  dead ;  that 
Frederick  was  the  eldest  brother  of  Emma,  and  that  Mrs.  Oeoi^e 
Durbin,  to  whom  the  letter  was  written,  was  the  wife  of  George 
Durbin,  who  is  another  brother  of  Emma,  and  a  surgeon  in  the 
navy  ;  that  Frederick  lived  near  Cambridge,  where  Emma  also 
resided ;  and  that  the  defendant  had  been  informed  by  a  Mrs. 
Longfield,  another  cousin  of  Emma,  of  matters  which  were  sub- 
stantially what  she  communicated  in  the  letter;  and  that  the 
statements  which  she  so  made  were  made  honestly  and  bona  fide^ 
for  the  purpose  of  preventing  the  marriage,  or  at  any  rate  of 
causing  inquiries  to  be  made  relative  to  the  plaintiff,  but  without 
«^any  malicious  motive.  There  was  a  good  deal  of  argument  relative 
to  that  passage  in  the  letter,  requesting  that  it  should  be  shown 
to  Frederick  and  Emma,  and  stating  that  Mrs.  Greorge  Durbin 
might  make  any  use  she  liked  of  it.  To  this  defence  the  plaintiff 
has  demurred ;  and  the  argument  was  mainly  upon  this  question, 
whether  or  not  ihe  occasion  makes  this  letter  a  privileged  commu- 


COMMON  LAW  REPORTS.  113 

nieation? — that  is  to  say,  whether  this  lady,  being  a  cousin-german  T  T.  1857. 

CommonPleoM, 
and  friend  of  Emma  Durbin,  but  without  any  application  being  made     >    ^f 

ATKINSOIV 

to  her  by  Emma  for  information  on  this  subject,  was  in  such  a  posi-  ^^ 

tion  as  to  be  authorised  in  interfering  as  she  has  done  ?     This  was    conobsvs* 
the  chief  question  relied  upon ;  and  we  do  not  feel  any  hesitation 
in  saying,  that  a  person  in  the  position  of  cousin  and  friend  to 
a  young  lady  about  to  be  married   may  interfere  for  the  purpose 
of  preventing  what  he  or  she  may  conceive  to  be  an  imprudent 
or  improper  match ;  and  we  are  of  opinion  that  the  well-being  of 
society  requires  that  such  a  privilege  should  exist.     The  case 
chiefly  relied  upon   by  the  defendant  was  Todd  v.  Hawkins  (a), 
in  which  the  defendant^  who  was  the  son-in-law,  wrote  a  letter 
to  his  mother-in-law  relative  to  her  intended  marriage ;  and  the 
person  whom  she  was  about  to  marry  brought  an  action  for  im- 
putations against  him  contained  in  the  letter ;  but  the  Court  held 
thtt,  however  disagreeable  the  letter  might  be  to  him,  if  it  was 
written  bona  fidty  it  was  a  privileged  communication,  although 
a  Tolantary  act  on  the  part  of  the  defendant ;  and  that  the  warmth 
or  strength  of  the  expressions  used  did  not  deprive  the  defendant 
of  tig  right  to  rely  upon  the  privilege.     Such  expressions  might 
be  evidence  of  mala  fides j  to  go  to  the  jury. 

In  the  present  case,  we  do  not  entertain  the  least  doubt  that 
the  defendant,  being  the  intimate  friend  and  cousin-german  of  Miss 
Emma  Durbin,  did  stand  in  such  a  position,  whether  a  moral 
du^  existed  or  not,  that  she  had  a  liberty  to  interfere  to  prevent 
what  she  bona  fide  believed  to  be  an  imprudent  marriage. 

The  other  question  relied  upon  by  the  plaintiff  was  this ;  whe- 
ther, as  the  communication  was  not  made  to  the  lady  herself  directly, 
but  to  another  lady,  married  to  her  brother,  who  was  authorised 
by  the  writer  to  make  what  use  she  thought  fit  of  the  letter, 
it  did  not  come  within  the  class  of  privileged  commmunications  ? 
We  are  of  opinion  that  these  circumstances  did  not  divest  the 
privilege ;  but  that,  on  the  contrary,  if  the  letter  was  written  bona 
Me  to  Mrs.  Greorge  Durbin,  to  be  communicated  by  her  to  the 
brother  of  the  young  lady,  or  to  any  other  person  standing  in  loco 

(a)  2  Moo.  &  Bob.  20. 
toUm  7.  15  L 
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T.  T.  1657.  parewUi  towards  her»  and  calculated  to  influeDce  her  condocl^ 

CcmmonPleM.    , 
V— -*v '     it  was  wntten  upon  a  privileged  occasion ;  but  that  at  the  same 

AXKHTSOlf 

^^  time,  such  matters  are  evidence  to  go  to  the  jury,  whether  the  letter 

CONOBXTE.   was  written  bona  fide^  or  with  a  malicious  motive.    The  demurrer 
musty  therefore,  be  overruled. 


Ball  and  Keogh,  JJ.,  concurred. 

Jackson,  J. 

Not  having  been  present  at  the  argument  of  the  case,  I  cannot 
take  part  in  the  judgment. 

Demurrer  overruled. 


M.  T.  1857.  CAROL  AN  v.  NOLAN. 

iVb«.  3. 

luiTiDffm^ed  ^^  *^^®  ^^^®  ***  action  had  been  brought  by  the  plaintiff  against  the 
jndgmentnpon  defendant,  upon  a  money  transaction,  which  resulted  in  a  reference 

came    inaoly.  ^q  arbitration,  and  an  award  was  made,  by  which  the  plaintiff  was 
ent;    but    no  j  r 

snggestion    of  to  receive  £27  and  costs.     The  damages  were  paid,  but  the  costs, 
his  inflolyency 

was  entered     which  amounted  to  £76,  remained  unpaid,  and  it  was  agreed  that 
npon   the   re- 
cord   of   the  they  should  be  paid  by  instalments.     Subsequently  to  the  plaintiff's 

lodgment.  The 

defendant  hay.  marking  judgment  upon  the  award,  he  became  an  insolvent,  and 

•eqaentlj  '^      ^^  discharged,  and  an  assignee  appointed.     The  defendant  offered 

i^^sa!  wm  ^^™^  ^  *^®  assignee's  attorney,  which  were  refused,  and  the  de- 

A*  ^CoS?*°^  fendant  was  arrested  under  a  ca.  9a.  No  suggestion  of  the  insolvency 

aside  the  pro-  of  the  plaintiff  had  been  entered  on  the  record  of  the  judgment,  and 
ceedings*    bnt  '^  j     &  » 

restrained  the  the  present  motion  was  to  discharge  the  defendant  out  of  custody, 

defendant  from 

bringing  an      on  account  of  the  irregularity  in  the  proceedings. 

action. 

Macdonogh,  in  support  of  the  application. 

Under  the  old  practice  it  was  necessary,  in  case  of  the  insolvency 
or  bankruptcy  of  the  party  who  had  obtained  final  judgment,  that 
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CABOLAN 


HOIAN. 


M 


«( 


bis  assignees  should  proceed  bj  scire  facias  :  2  Wm,  Saund*^  p.  72,  M.  T.  1857* 
note  JT;  FFiii/«r  v.  JTr^^cAmait  (a) ;  Colebeck  v.  P«cA(6).     Even 
in  case  of  interlocutory  judgment,  such  was  the  practice:  Waugh  v. 
AmsHh  (c). 

The  present  practice  is  laid  down  in  section  1 49  of  the  Common 
Xaw  Procedure  Act  (1853),  which  enacts  that  "in  case  it  shall  be- 
come necessary  to  revive  a  judgment,  by  reason  of  lapse  of  time, 
or  of  a  change,  by  death  or  otherwise^  of  tbe  parties  entitled,  or 
'^liable  to  execution,  the  party  alleging  himself  to  be  entitled  to 
''execution  may  apply  to  the  Court  or  a  Judge,  on  an  affidavit 
**  ascertaining  the  amount  due,  for  leave  to  enter  a  suggestion  upon 
**  the  record,  of  tbe  judgment,  to  the  effect  that  it  manifestly  appears 
**  to  the  Court  that  such  party  is  entitled  to  have  execution ; "  and 
the  suggestion,  when  filed,  concludes  the  parties,  and  is  not  tra- 
versable :  Makesy  v.  Alcock  (d)  ;  Lewis  v.  Forsyth  (e). — [Mona,- 
HAjr,  C.  J.  The  only  question  is,  whether  it  would  have  been 
necessary  to  proceed  by  scire  facias^  under  the  old  practice,  in 
this  case  ?] 


JS.  M,  JKelfyy  contra. 

It  may  be  the  safer  course  to  enter  a  suggestion,  but  it  is  not 
necessaiy  in  cases  of  interlocutory  judgment,  and  there  is  no  dis- 
tinction between  Interlocutory  and  final  judgment  for  such  purposes : 
Arch.  Pr^  p.  1068  (9th  ed.),  citing  Waugh  v.  Austin. 

He  also  cited  Guinness  v.  Carroll  (fj. 

Sidney^  in  reply,  referred  to  Foster  on  Sci,  Fa.y  pp.  99,  167, 
365 ;  Ftfo  Sf  Bill^y  p.  369 ;  Chitty's  Forms,  p.  480 ;  Kelly  on 
&t.  Fa.,  p.  77. 


MONAHAN,  C.  J. 

The  legal  right  to  issue  execution  upon  the  judgment  in  this 
case  has  been  transferred  by  the  insolvency  of  the  plaintiff  to  his 


(a)  2  T.  B.  45. 
(c)  3  T.  B.  437. 
(e)  5Exch.904. 


{h)  2  Ld.  Bay.  1280. 
(<Q  6  It.  Jnr.  110. 
09  IB.  A  Ad.  459. 
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M.  T.  1867.  aasigDee,  and  that  right  cannot  exist  in  two  persons  at  the  same 
time.  It  cannot  be  qneationed  that,  under  the  old  practice,  if  a  writ 
of  ieire  faeiat  had  been  aued  out  in  the  name  of  the  assignee,  the 
latter  could  have  issued  execution  on  the  judgment.  The  genend 
rule  is,  that  if,  after  final  judgment,  anything  occurs  which  has 
the  effect  of  transferring  the  right  to  Uie  judgment  to  a  third 
person,  a  writ  of  wire  faeioi  must  issue ;  but  the  C<Hnmon  Law 
Procedure  Act  has  substituted  for  the  writ  of  ieire  faeiae  another 
mode  of  proceeding  in  cases  like  the  present;  and  therefore  a 
suggestion  should  have  been  entered  in  this  case.  The  defendant, 
however,  must  be  restrained  from  bringing  an  action.  His  regular 
oonne  was  by  audiid  quereld. 


Maedonogh  applied  for  the  costs  of  the  motion,  on  account  of 
the  defendant  being  restrained  from  suit.  The  Court  granted  the 
costs  of  the  motion. 

Rule  accordingly. 
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T.T.  1856. 


MARIA  M^LOUGHLIN  and  others  v.  J.  H.  CRAIG. 


CQueen^s  Bench.) 


June  3. 


Thb   summons  and  plaint  claimed  a  sum  of  £150  for  one  and  Toasmnmoiis 

and  plaint  for 

a-half  year's  rent  due  out  of  certain  premises  demised  bj  the  pUin-  rent,  dnennder 

s  lease,  the  de- 
tiffs  and  others  deceased,  to  one  William  Bojd,  on  the  15th  of  Julj  fendant  plead- 

ed      as  to    a 
1833,  for  a  term  of  three  lives  still  subsisting,  and  renewable  for  moietj  of  the 

ever ;  which  premises,  it  was  alleged  in  the  plaint,  had  vested  in  ^^^  one  A  B 

the  defendant  bj  assignment,  and  that  since  said  assignment  the  ^^  ^^f  ^l'^!^ 

said  sum  of  £150  had  accrued  due.  ^^'^^^'^^fw 

mises,  ana  tbat 

To  this  the  defendant  pleaded  as  to  £75,  part  of  said  sum  of  plaintiffii    and 

the  lessee  m- 

£150,  that  before  and  at  the  time  of  making  the  said  indenture  of  stitnted  pro- 

oeedings   in 

15th  July  I8389  one  Matilda  M'Loughlin  was  by  herself  and  her  ejectment 

against  A  By 

undertenants,  and  still  is,  in  possession  of  n  portion  of  said  premises  and  that  A  B 

recovered 

in  plaint  mentioned ;  and  that  being  so  in  possession,  the  plaintiffs  jntonent  in 

and  William  Boyd  in  his  lifetime  instituted  proceedings  in  eject-  ingsbtforeany 

ment  against  the  said  Matilda  M'Loughlin,  for  recovery  of  said  £|^deinanded 

portion,  and  that  Matilda  M'Loughlin  had  recovered  judgment  in  ^4°^ ^^^ 

said  ejectment  against  the  plaintiffs  and  William  Boyd,  and  before  m«pedmpo^ 

any  portion  of  said  sum  of  £75  became  doe,  and  has  since  retained  ^^  defendant 

never  oocapied 

and  continued  in  possession  of  the  said  portion  of  the  premises ;  said  portion  of 

the  premises. 

and  that,  by  reason  thereof,  the  said  William  Boyd  in  his  lifetime,  Heui^  that  this 

defence 

and  the  defendant  since  his  death,  and  from  thence  and  before  amounted  in 

the  time  of  the  accruing  d  said  sum  of  £75,  were  kept  out  of  the  pie*  of  evic^ 
possession  and  enjoyment  of  said  portion  of  the  premises,  and  neither  ^^^olnu 
he  nor  the  said  William  Boyd  had,  since  making  said  indenture,       [DMbUtmtg, 

CaAMPTON, 

or  since  said  judgment  in  ejectment,  any  use,  possession  or  enjoy-  J-] 
ment  of  the  said  portion.    To  this  defence  the  plaintiff  demurred. 

Mackay  (with  him  T.  (yHagan\  in  support  of  the  demun^. 
This  defence  is  bad,  as  it  does  not  allege  that  Matilda  M'Lough- 
lin had,  during  the  period  of  the  accruer  of  rent  daimed,  any  title 


118  COMMON  LAW  EEPOETS. 

T.  T.  1856.  to  the  possession  of  the  portion  of  the  premises  stated  to  have  been 

Queen*B  Bench 
-^ — y — ^      occupied  by  her.    Consistently  with  this  defence,  she  might  have 

claimed  to  hold  the  possession  as  tenant  for  a  term,  the  reyersion 
CBAIG.  of  which  passed  to  Boyd,  and  the  defendant  as  his  assignee.  The 
lessor  is  entitled  to  recover  the  entire  of  this  rent ;  there  can  be 
no  apportionment,  the  entire  of  the  premises  having  passed  under 
the  lease :  Neale  v.  Mackenzie  (a).  This  is  not  the  case  of  an 
eviction,  and  therefore  the  rent  is  not  apportionable.  The  defend- 
ant, having  taken  possession  under  the  lease,  cannot  now  be  heard 
to  say  that  a  portion  of  the  premises  was  in  possession  of  a  third 
party :  Holgate  v.  Kay  (5). 

Concannon  and  Z>.  Lyneh^  contra. 

NeaU  V.  Mackenzie  is  not  applicable,  because  though  the  lessor 
could  not  bring  an  action  for  an  apportioned  part  of  the  entire  rent 
reserved,  yet  there  was  nothing  to  prevent  him  bringing  use  and 
occupation  for  the  portion  of  the  premises  actually  occupied  by  the 
lessee:  Totnlinson  v.  Day (c).  The  plea  here  amounts  in  sub- 
stance to  an  eviction  by  title  paramount,  and  that  is  an  answer 
to  the  action  for  the  rent :  Doe  d.  Vaughan  v.  Meyler  {d).  There, 
where  there  was  a  lease  of  lands  of  which  the  lessor  was  seised 
in  fee,  and  of  other  lands  of  which  he  was  seised  for  life,  with  a 
power  of  leasing,  at  one  entire  rent,  and  the  lease  not  well  executed 
according  to  the  power,  it  was  held  that  the  lease  was  good  after 
the  death  of  the  lessor  for  the  lands  in  fee,  though  not  for  the  other 
lands,  for  the  rent  may  be  apportioned. 

Lef&oy,  C.  J. 

In  this  case  we  are  of  opinion  that  this  demurrer  must  be 
overruled.  It  is  plain  that,  upon  an  eviction  by  title  paramount, 
the  lessee  may  either  give  up  the  lease  or  hold  the  part  of  which 
he  remains  in  possession,  at  an  apportioned  rent.  That  is  well 
settled.  Then  the  question  in  this  case  is,  are  the  matters  stated 
on  the  defence,  by  which  the  defendant  says  he  was  disabled  from 
getting  possession  of  a  portion  of  the  lands,  equivalent  to  an  eviction 

(a)  1  M.  &  W.  747.  (6)  I  C.  &K.  341. 

(o)  5  Moore,  d5a  (cQ  2  Maole  ft  S.  376. 
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ly  title  paramount  ?  that  is,  has  enough  been  shown  to  satisfy  the  T.  T.  1856. 

Coart  that  the  lessee  was  prevented,  by  title  paramount  in  Matilda     ^^-v, > 

M'Loughlin,  from  getting  possession  of  the  entire  of  the  land  de- 
mised by  the  lease  ?     The  defence  alleges  that  Matilda  M^Loughlin        c&aig. 
was  in  possession  of  part  of  the  premises  previous  to  the  lease  being 
made;  and  that  she  continued  in  possession  up  to  and  after  the 
making  of  the  lease ;  and  that  subsequently  an  ejectment  was 
brought  by  the  lessor  and  lessee  in  that  lease,  and  that  they  failed 
to  disturb  her  possession.      It  must  be  assumed  that  she  showed 
title  against  both  parties,  against  the  lessor  antecedent  to  the  lease, 
and  against  lessor  and  lessee  after  the  lease ;  and  that  ever  since, 
daring  the  accrual  of  the  rent,  she  continued  in  possession.    The 
question  then  is,  whether  that  is  a  substantial  averment  of  matters 
whence  the  law  deduces  what  may  be  called  a  presumpiio  Jwris^ 
that,  de  jure^  she  was  in  possession  by  title  paramount  ?    When  the 
landlord  made  the  lease,  he  must  have  known  in  what  condition 
the  i»x>perty  stood  at  the  time  he  let  it ;  it  was  his  duty  not  to  make 
a  lease  to  a  stranger,  save  of  what  he  had  to  demise;  a  stranger 
eould  not  know  that  Matilda  M*Loughlin  was  in  possession  by  title 
paramount.      He  had  no  muniments  of  title ;  had   nothing  to  do 
with  the  land  before  the  lease  was  made  to  him.     The  lease  imports 
that  the  title  went  with  the  possession  ;  there  is  no   recital  in  it 
of  any  outstanding  lease,  or  that  there  was  any  in  reversion.    It  was 
incumbent  on  the  landlord,  therefore,  when  he  seeks  to  enforce  the 
entire  rent,  to  show  his  right,  to  establish  that  Matilda  M'Loughlin 
was  in  possession   as  a  sub-lessee,  or  in  some  way  under  him ; 
whereas  it  is  averred,  in  the  defence,  that  the  lessee  never  had 
any  benefit  or  enjoyment  under  the  lease  of  the  portion  of  the 
piemises  in  question.    If  anything  were  shown  to  establish  that  a 
rent  had  been  received  for  this  portion  from  Matilda  M^Loughlin, 
by  the  defendant  getting  the  reversion   to  which  that   rent  was 
incident,   that   would  not  be   inconsistent  with  the   right  of  the 
landlord  to  recover  the  entire  rent ;  but  that  averment  ought  to 
have  come  from  the  plaintiff.     This  defence  amounts  in  substance 
to  an  eviction  by  title  paramount ;  and  as  in  such  case  the  lessee  is 
entitled  to  hold  the  remaining  portion  of  the  premises,  paying  a 
proportionate  part  of  the  entire  rent,  or  to  abandon  aU,  so  here 
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T.  T.  1856.  the  defendant  is  entitled  to  a  similar  election.     This  demnrrer/ 

QMen't  Bench  ^,        -.  ,  .  ,    , 

^»^y^.->     therefore,  must  be  overruled. 

M^IiOUGHLIN 
V. 
CBAIO.  CrAICPTON,  J. 

I  do  not  dissent  from  the  judgment  pronouneed  by  my  Lord 
Chief  Justice,  although  I  feel  some  difficulty  on  the  points 
suggested.  It  has  never  been  decided  that  the  position  of  a  lessee, 
taking  a  lease  at  an  entire  rent  from  a  landlord,  who  had  power  to 
demise  a  portion  only  of  the  thing  demised,  not  having  power  to 
demise  the  residue,  is  equivalent  to  an  eviction  by  title  paramonnt. 
I  do  not  think  that  has  yet  been  decided,  although  the  case  cited, 
of  Doe  V.  MeyUr^  comes  near  it.  A  party  there  made  an  under^ 
lease  of  premises,  over  part  of  which  he  had  a  power,  and  over 
another  portion  of  which  he  had  no  power  ;  it  was  held  in  that  case 
that  there  must  be  an  apportionment,  and  that  the  tenant  must  pay 
the  apportioned  rent  for  the  portion  the  landlord  had  power  to  demise. 
There  is  another  question  on  which  I  also  have  some  difficulty ;  that 
is,  as  to  the  meaning  of  that  portion  of  Uie  plea  which  alleges 
a  possession  in  Matilda  M*Loughlin,  and  nothing  more.  It  is 
consistent  with  that  plea  that  Matilda  M'Loughlin  may  have  been 
in  a  temporary  possession,  or  she  may  have  been  a  tenant  of  the 
lessor ;  and  if  that  were  so,  the  whole  rent  is  payable  to  the  land- 
lord, and  there  is  no  apportionment.  It  is  said,  however,  that 
there  are  statements  in  the  plea  contradictory  of  the  presamp- 
tion  that  Matilda  M*Loughlin  was  in  as  tenant  to  the  lessor.  I 
feel  some  difficulty  on  these  two  points ;  but  if  the  landlord  allege 
she  had  only  a  temporary  interest,  the  Court  will  not  prevent  his 
now  replying  that  matter,  upon  payment  of  the  costs  of  the  de- 
murrer. 

Perrin  and  Moore,  JJ^  concurred  with  the  Chief  Justice. 

Demurrer  overruled. 

NoTB. — 1  TFiiu.  Sound.,  p.  204  a ;  where  it  is  said  that  the  position  is  doubt- 
ftd,  thst  in  order  to  excuse  s  lessee  from  payment  of  rent,  upon  an  eriction  by  a 
stranger,  he  most  show  that  the  stranger  bad  good  title  to  etict  him.  Simtnu  v. 
Farren  (1  Bing.  N.  C.  p.  272,  dted  in  2  Wnu.  Sound,,  181  a)  seems  to  establish 
that  it  is  sufficient  in  a  plea  to  allege  generally  that  the  defendant  was 
by  one  Imring  tide  to  the  premises. 
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E.  T.  1856. 


THOMAS  RICHARDSON 

V. 

THOMAS  CORCORAN,  oominal  deferidant,  and  sued  as  Clerk 
of  the  ComnuBsioners  for  the  Town  of  Cerlow,  under  the  Towns 
Improvement  Ireland  Act  (1854.) 

Bioy  9f  Of  6. 

Tbu  was  an  action  brought  bj  the  plaintiff,  for  arrears  of  salarj  An    action, 

doe  to  him,  as  clerk  to  the  Town  Commissioners  of  Carlow,  and  ^^misslon- 

for  s  wioogfal  dismianl  from  hi*  office  as  such  clerk.     The  first  '^^^^ 

paragraph  of  the  summons  and  plaint  alleged  that  the  Commis-  ^^   ji^. 

sioners  for  the  town  of  Carlow,  under  the  Towns  Improvement  ^LcL^wSd  bv 

Ireland  Act  1854,  were  indebted  to  the  plaintiff  in  the  sum  of  £22,  ^^  ^^  "^ 

^  '  their  quan  cor- 

for  the  salarj- of  the  plaintiff,  due  and  payable  to  him  from  the  said  ]>prate    capa- 

citja  win   not 

Tonra  Commission's,  for  his  services  as  clerk,  by  him  before  done  lie  for  dsmages 

for  an   impro- 

and  penormed,  lor  and  upon  the  employment  and  retainer  of  the  per    dismissal 

firom    that  of- 
Commisstoners  of  said  town  (appointed  by  virtue  of  the  Act  9  G.  4,  fice. 

c  82),    for  a  long  iime   previous  to   and   until  ihe  first  election      ^"^3  liabili- 
ty for  such  dis- 

of  Cominiasioners,  under  the  Towns  Improvement  Act  1854,  which  missal  attach, 

it  can  only  be 

election  took  place  on  the  20th  of  January  1855 ;  and  also  for  his  actionable 

against    the 

services  as  derk,  by  him  done  and  performed,  upon  the  employment  CK>mmission. 

and  retajjB^r  of  the  said  last-mentioned  Commissioners  since  said  where  a  bili 

,    ^.  of   exceptions 

election,  ig   t^en^  a 

The  second  paragraph  averred  that,  on  the  14fh  of  December  J^^'J^f  jadfr. 
ia63,  the  plaintiff  was  duly  employed  and  appointed  by  the  Com-  JJf^^^n^^d 

nuflsionei^  under  9  O.  4,  c.  82,  as  their  clerk,  and  in  the  execution  |f   ^  order 

nave    oeen 

of  said  Act,  at  a  salary  of  £30  per  annum  }  and,  being  so  en^iplpyed,  granted    on 

such    motion, 

be  oontinued  to  act  as  such  xslerk  in  the  execution   of  said  Act,  it  can  only  be 

npheld    by 
«t  said  salary,  and  to  discharge  the  duties  of  said  office  with  abandoning 

the  exceptions, 
odierwise  there  might  be  two  writs  of  error  on  the  same  record.  Money  having 
been  lodged  in  Court  on  one  count  of  a  summons  and  plaint,  and  drawn  ont 
by  tiie  plaintiff,  iktX  count  is  to  be  afterwards  considered  as  struck  out,  and 
should  be  whoUj  excluded  from  consideration  on  a  motion  in  arrest  of  judg- 
ment as  to  the  other  counts. 

VOL.  7.  16  L 


GOBCOBAM, 
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£.  T.  1856.  diligence  and  fidelity,  until  the  Ist  of  January  1854,  and  from 
^^.^,,—       thenceforth  until  the   first  election  of  Commissioners,   under  the 
V.  Towns  Improvement  Ireland  Act  (1854),  which  took  place  on  the 

20th  of  January  1855 ;  whereupon  and  hy  reason  of  the  premises, 
and  by  force  of  the  last-mentioned  Act,  the  plaintiff  became  and 
was  employed  as  the  clerk  of  the  said  last-mentioned  Commissioners, 
at  said  salary.  Breach. — That  although  the  plaintiff  did  always, 
from  thenceforth  until  the  time  of  his  dismissal,  diligently  discharge 
the  duties  of  such  clerk,  and  was  ready  and  willing  and  offered  to 
be  employed  and  to  continue  to  act  as  such  clerk,  or  in  any  office 
of  an  analogous  nature,  under  the  provisions  of  the  said  Towns 
Improvement  Act  1854,  and  to  discharge  the  duties  thereof  faith- 
fully, yet  the  said  last-mentioned  Town  Commissioners,  not 
regarding  their  duty,  removed  and  dismissed  the  plaintiff  from 
said   office. 

The  third  pari^aph  was  similar  to  the  second,  with  thb  addition 
to  the  breach,  that  the  defendant  dismissed  and  removed  him 
without  appointing  him  to  any  office  of  an  analogous  nature,  and 
kept  him  so  removed  ;  whereby  the  plaintiff  lost  great  gains  which 
he  would  have  made  out  of  said  office,  and  was  also  deprived  of 
great  gains  he  would  have  realised  by  reason  of  his  acting  as  sach 
clerk  or  as  Town-clerk,  in  and  about  carrying  into  effect,  in 
and  for  the  borough  of  Carlo w,  the  provisions  of  13  &  14  Ft^., 
c.  69  (Registry  Voters  Act) ;  to  the  plaintiff's  damage  of  £1000. 

To  this  summons  and  plaint,  as  to  the  first  paragraph,  the 
defendant  pleaded  pajrment  into  Court  of  the  sum  claimed,  vix., 
£22. 

To  the  second  cause  of  action,  defendant  pleaded  that  the  plaintiff, 
after  the  election  of  the  said  Commissioners,  and  after  he  became  and 
was  employed  as  their  clerk,  did  not  always  from  thenceforth,  until 
the  time  of  his  dismissal  as  clerk  of  the  Commissioners,  diligently 
discharge  the  duties  of  such  clerk,  and  was  not  always  ready  to  be 
employed  as  such  clerk,  or  to  do  the  duty  of  such  clerk ;  and  that 
the  Commissioners  did  not,  on  the  22nd  of  July  1855,  remove  the 
plaintiff  from  his  office  of  clerk ;  but,  on  the  contrary,  the  plaintiff 
was  removed  for  the  cause  thereinafter  mentioned ;  that  is  to  say, 
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that  at  or  immediatelj  before  an  adjourned  meeting  of  the  Com-  E.  T.  1856. 
missionerSy  duly  held  on  the  27th  of  January  1855,  the  plaintiff,     <^— ^v 

aiCBABDBOIf 

being  then  derk  of  the  Commissioners,  served  a  notice  on  the  o. 

chairman  of  the  Commissioners,  insisting  that  he  was  their  clerk, 
and  claiming  to  be  entitled  as  such  clerk  ;  but  notwithstanding 
such  notice  and  claim,  the  plaintiff  did  not  attend .  said  meeting, 
but  absented  himself  from  the  meeting,  and  withheld  from  the 
Commissioners  at  the  meeting  the  minutes  of  their  proceedings  at 
their  last  meeting,  taken  and  entered  by  him  as  their  clerk,  and 
the  books,  papers,  &c.,  of  the  former  Commissionet's  of  the  town  of 
Carlow,  lately  existing  and  elected  under  9  G.  4,  c.  82,  which 
of  right  belonged  to  the  said  Commissioners,  under  the  Towns 
ImproTement  Act,  Ireland,  1854,  and  then  were  in  the  custody 
of  the  plaintiff  as  such  clerk :  whereupon  the  chairman  of  the 
Commissioners  wrote  a  notice  to  the  plaintiff,  requesting  his  im- 
mediate attendance  at  the  meeting,  and  requiring  him  to  bring 
with  him  all  papers,  books  and  documents  in  connection  with  and 
belonging  to  the  Commissioners  elected  under  9  G.  4,  then  in  his 
possession,  so  as  to  enable  the  Commisssioners  under  the  Towns 
Improvement  Act  to  proceed  with  the  business  for  which  they 
were  elected  ;  and  the  said  notice  was  forthwith  duly  delivered 
to  tlie  plaintiff,  ana  came  to  his  hands  in  sufficient  time  to  have 
complied  therewith  during  the  said  meeting  of  the  Commissioners, 
and  long  before  they  proceeded  to  remove  the  plaintiff,  as  there- 
inafter stated.  It  further  averred  that  one  of  the  Commissioners 
personally  required  the  plaintiff  to  attend  the  meeting  of  the 
Commissioners,  which  the  plaintiff  refused  to  do,  and  that  the 
Commissioners  having  waited  a  reasonable  time  after  delivery 
of  the  notice,  the  chairman,  by  direction  of  the  Commissioners, 
wrote  a  letter,  which  was  delivered  to  the  plaintiff,  requiring  his 
attendance  within  a  reasonable  time,  with  the  papers,  books,  d^;., 
in  his  possesion  belonging  to  the  Commissioners,  with  which  letter 
the  plaintiff  did  not  comply ;  and  the  non-compliance  of  the  plaintiff 
having  been  notified  to  the  Commissioners,  and  the  plaintiff  having 
absented  himself  from  the  meeting,  and  withheld  the  papers, 
books,  &c.,    and    persisted   in  withholding  the  same,  and  in  so 


UOHARDBOir 

V. 

COECOBAK. 
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£.  T.  1856.  absenting  himself,  notwithstanding  said  notice;  and  the  CcMnmis- 
^"^    '  sioners,  being  by  such  conduct  delayed  and  impeded  in  the  trans- 

action of  their  business,  passed  a  resolution  to  the  effect  that, 
although  the  plaintiff  insisted  he  was  their  clerk,  yet  he  was  unwil- 
ling to  do  his  duty  as  such  clerk,  and  appeared  to  be  determined 
to  frustrate  the  Commissioners  in  carrying  said  Towns  Improve- 
ment Act  into  execution,  by  absenting  himself,  and  declining  to 
attend  as  requested  by  said  notice,  and  by  withholding  said  books 
and  papers ;  therefore  the  Commissioners  were  of  opinion  the 
plaintiff  had  forfeited  any  right  which  he  might  have  had  to 
be  their  clerk :  and  accordingly,  the  Commissioners  dismissed  his 
said  pretensions,  on  account  of  his  wilful  neglect  of  duty  and 
disobedience  of  orders;  and  so  the  plaintiff  was  dismissed  and 
removed  from  said  office  of  clerk  by  the  Commissioners,  as  they 
lawfully  might  for  the  causes  aforesaid;  and  afterwards,  the  Com- 
missioners proceeded  to  elect,  and  did  elect,  in  the  room  of  the 
plaintiff,  the  defendant  as  their  clerk. 

To  the  third  cause  of  action  the  defendant  pleaded  that  no  notice 
in  writing  was  delivered  to  him  and  to  the  said  Commissioners,  or 
left  at  his  or  their  office  or  usual  place  of  abode,  stating  the  said 
third  cause  of  action,  one  month  before  the  writ  of  summons  and 
plaint  was  sued  oat  or  served,  pursuant  to  the  statute  in  such  case 
made  and  provided. 

On  the  pleas  to  the  second  and  third  causes  of  action,  issues  were 
taken,  traversing  in  substance  the  allegations  contained  therein. 
On  these  issues  the  case  was  twice  tried.  On  the  first  trial,  before 
Pigot,  C.  B.,  at  the  Spring  Assizes,  for  the  county  of  Carlow,  a 
verdict  was  found  for  the  plaintiff  on  all  the  issues.  This  ver- 
dict was  set  aside,  without  costs ;  and  the  case  was  again  tried 
before  Monahan,  C.  J.,  at  the  following  Summer  Assizes,  and  a 
verdict  was  again  had  for  the  plaintiff.  At  this  trial,  exceptions 
were  taken  to  the  charge  of  the  learned  Judge,  which  exceptions 
were  afterwards  set  down  for  argument.  A  conditional  order  was 
obtained  in  the  following  Term,  to  arrest  the  judgment,  on  the 
ground  that  the  action  as  stated  on  the  record  was  not  maintainable, 
and  that  there  was  no  precedent  or  foundation  in  law  to  sustain 
the  second  and  third  causes  of  action. 
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Maedanogk  (with  hitn  ffayes\  for  the  plaintiff,  showed  cause  E«  T.  1856. 

,  ,  Queen*!  B^mek 

against  the  order.  , — ^ 

miCHARDSOH 

The  defendant's  Ck>unsel,  having  taken  exceptions  at  the  trial,  9. 

and  haring  also  obtained  a  conditional  order  to  arrest  the  judg- 
ment, ought  now  to  be  compelled  to  elect  on  which  they  will 
proceed.  The  questions  at  issue  between  the  parties  may  be  raised 
on  the  exceptions ;  whereas,  if  the  judgment  be  now  arrested,  it 

would  be  then  open  to  the  defendant  to  proceed  with  the  exceptions, 

and  two  writs  of  error  might  then  arise  on  the  same  record. 

BaiUrsby  (with  him  H.  Smythe),  for  the  defendant,  proposed  to 
let  the  bill  of  exceptions  stand,  until  the  motion  in  arrest  of  judg- 
ment was  dispoed  of.    They  cited  Witrd  ▼.  Freeman  (a). 

LsvaoT,  C.  J. 

It  was  formerly  held  that  there  could  not  be  a  writ  of  error 
upon  A  venire  de  novo;  however,  now  the  law  is  otherwise.*  If 
therefore  the  exceptions  be  overruled,  and  the  Court  are  of  opinion, 
on  the  motion  in  arrest  of  judgment,  that  there  is  no  ground  to 
maintain  the  action,  on  the  second  and  third  counts,  there  might 
then  be  two  writs  of  error  in  the  same  cause.  The  defendant 
must  therefore  elect  whether  to  proceed  with  his  excepUons,  or 
uphold  the  conditional  order. 

The  defendant's  Counsel  having,  on  this  intimation,  abandoned 
their  exceptions — 

Maedonogh  and  Hayes  were  then  proceeding  to  show  cause 
against  the  conditional  order,  arguing  on  the  first  paragraph  and 
the  defence  thereto,  when — > 

JBaiierthy  objected  that  no  issue  had  been  joined  on  this  defence, 
and  that  this  portion  of  the  pleadings  therefore  was  out  of  the  case. 
The  78ih  section  of  the  Common  Law  Procedure  Act  (1858)  pro- 

(a)  1  Ir.  Com.  Law  Bep.  677* 
*  Vide  10  &  20  Ftc,  c  102, 1. 49. 
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E.  T.  1856.  Tides  for    ascertaining  the  sufficiency  of  the  pajment    of   money 
.—- -V '     into  Court,  by  an  issue  raised  for  that  purpose.     Where  money 

RXCHARD80K 

0.  is  lodged  in  Court  and  accepted,  the  pleading  in  reference  thereto 

should  be  considered  as  struck  out  of  the  plaint,  and  judgment 
marked  for  the  plaintiff:  Hughes  v.  Guinness  (a). 


Lefroy,  C.  J. 

The  judgment  can  only  be  arrested  on  the  second  and  third 
paragraphs  ;   the  argument,  therefore,  must  be  confined  to  these. 

Maedonogh, 

It  will  be  argued  that  the  plaintiff  cannot  maintain  this  action 
against  the  clerk  of  these  Commissioners,  inasmuch  as  if  he  re- 
covered judgment  he  would  have  no  means  of  enforcing  it;  but 
that  objection  is  set  at  rest  by  the  case  of  Kendall  and  others  v. 
King^  Clerh  to  the  Committee  of  the  Cambridge  Lunatic  Asylum  (b). 
That  was  an  action  brought  against  the  defendant,  as  clerk  of  a 
committee,  under  the  provisions  of  8  &  9  Vic.^  c.  126.  By  the 
17th  section  of  that  Act,  a  select  number  of  the  Justices  for  a  county 
or  borough,  called  '*  the  committee  of  visitors,"  were  empowered  to 
contract  for  plans,  &c,  for  the  erection  of  a  lunatic  asylum  for 
the  county,  &c. ;  and  by  section  16,  they  were  enabled  to  sue  and 
be  sued  in  the  name  of  their  clerk ;  and  it  was  held,  that  an  action 
might  be  maintained  against  the  committee  of  visitors  in  the  name 
of  their  clerk,  in  respect  of  a  contract  so  entered  into  by  them, 
although  the  plaintiff  might  have  no  means  of  enforcing  his  judg- 
ment when  obtained. 

The  summons  and  plaint  is  quite  correct.  An  averment  of 
malice  is  not  essential :  true,  an  action  cannot  be  maintained  against 
a  judicial  officer  unless  there  be  malice ;  but  it  is  otherwise  if  the 
act  done  be  a  ministerial  act,  for  then  malice  is  not  essential,  and 
need  not  be  averred  ;  but  even  if  malice  were  necessary  as  a 
foundation  for  the  action,  malice  in  law  appears  on  the  record. 

(a)  4  I.  C.  Law  Rep.  314 ;  S.  C,  7  Ir.  Jar.  29a 

(6)  17  C.  B.  483. 
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The  Commissioners  here  are  not  a  corporation,  but  they  are  entitled  E.  T.  1856. 
to  sue  and  be  sued  by  their  clerk.    The  case  of  Harman  v.  Tappen-     , 

.  ,  ,  BI0HABD8OK 

«2m(a)  may  be  cited,  but  that  does  not  apply  to  the  present  case ;  9. 


for  there,  the  derk  of  a  corporation  was  sued,  and  it  was  held  that 

the  action  was  not  maintainable,  because  malice  was  not  proved. 

So  also,  in  the  case  of  Edwards  y.  Lowndes^  CUrk  of  the  Board 

ofHtakkfor  BursUm(b).    There,  by  6  G.  4,  c.  181,  Commis- 

sionen  were  appointed  trustees  to  carry  out  the  purposes  of  the 

Act;  and  by  the  91st  section  it  was  directed  that,  after  paying 

the  expenses  of  obtaining  the  Act,  the  remainder  of  the  money 

in  the  hands  of  the  trustees  should  be  applied,  at  the  discretion 

of  the  trustees,  in  payment  of  various  things ;  amongst  others,  in 

ptyiog  the  salary  to  the  organist  of  B.  church,  and  in  reducing 

and  paying  off  the  several  sums  of  money  borrowed  on  mortgage, 

hy  virtue  of  the  Act.    In  an  action  on  the  case  by  the  organist, 

against  the  Commissioners,  for  a  breach  of  duty  in  not  paying  his 

salaiy,  it  was  held  that  the  Commissioners  and  the  organist  stood 

in  the  relation  of  trustee  and  cestui  que  trust,  and  that,  in  the 

absence  of  a  specific  appropriation  of  a  part  of  the  fund  to  the 

phdntifi^,  no  action  lay,  the  remedy  being  in  Equity.     Thdre  they 

were  mere  trustees,  and  a  Court  of  Equity  was  the  proper  place 

to  settle  disputes  between  them.     Davis  v.  Black  (c)  and  Ferguson 

V.  Kinnoui  (d)  show  what  is  essential  in  an  action  like  the  present ; 

that  if  the  law  cast  a  duty  upon  a  person  who  refuses  or  fails  to 

perform  it,  he  is  answerable  in  damages  to  those  whom  his  refusal 

or  failure  injures ;  and  if  persons  having  judicial  functions  are  also 

required   to  do  ministerial  acts,  they  may  be  sued  for  damages 

occasioned  by  their  neglect  or  refusal. 

The  breach  of  duty  is  here  alleged  in  the  very  words  of  the 
Act  d  Parliament ;  and  where  Commissioners  are  performing  a 
public  duty,  or  one  arising  from  contract,  they  are  liable  to  an 
action ;  and  it  is  no  answer  to  say  that  the  injured  person  may 
apply  for  a  mandamus  to  compel  them  to  do  their  duty;  the  statute 
enjoins  a  duty,  and  a  violation  of  that  duty,  causing  a  personal 

(a)  1  EMt,  555.  (6)  £1.  &  B.  81. 

(c)  1  Q.  B.  900.  (rf)  9  CL  A  F.  251. 
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£.  T/I856.  damage,  is  Uctionable.    Where  any  statate  reqairea  an  Act  to  be 
S-— ^ ^  *  done  for  the  benefit  of  another,  or  to  forbear  the  doing  an   act 

BICBABDBOII 

0.  which  maj  be  to  his  injury,  though  no  action  be  given  in  ezprese 

terms  by  that  statute,  for  the  omission  or  commission,  the  general 
rule  of  law,  in  all  such  cases,  is,  that  the  party  injured  shall  have 
an  action:  Ashbff  v.  WkUe{d)\  Bogg  v,  Pearseib),  That  was 
an  action  against  Commissioners,  under  a  local  Act,  for  salary  of 
officers,  whom  the  Act  authorised  them  to  appoint,  at  a  salary  to 
be  paid  out  of  the  rates  to  be  raised  thereunder  (  and  it  was  held  that 
the  proper  remedy  was  either  by  action  on  the  case  or  a  mandamus. 
In  that  case,  Jervis,  C.  J.,  says : — ''  It  does  not  however  follow  that 
*'  the  only  remedy  is  by  mandamus.  In  Cane  v.  Chapman  (c),  case 
^'was  held  to  be  maintainable  against  a  clerk  to  Commissioners, 
"  there  being  a  public  duty  which  they  had  neglected  to  perform." 
The  ouly  question  here  is,  was  what  is  complained  of  done  under  or 
by  virtue  of  the  Act  under  which  the  Commissioners  act?  The 
plaintiff  here  sues  for  malfeasance  as  well  as  nonfeasance,  for  a 
breach  of  positive  duty. 

BaUerAy  and  Smythe^  contra. 

The  summons  and  plaint  avers  the  dismissal  of  the  plaintiff. 
Now  the  Commissionen  had  no  power  to  discharge  him,  they  being 
but  trustees  for  levying  a  rate ;  and  to  that  extent  alone  their  power 
goes,  and  that  power  is  confined  to  a  levy  not  exceeding  one  shilling 
in  the  pound.  For  acts  done  contrary  to  their  duty,  they  are 
responsible,  but  not  qua  Commissioners.  If  the  law  contended  fox 
by  the  other  side  be  correct,  the  Commissioners  might  dismiss  all 
the  old  officers,  and  appoint  others  in  their  place,  and  thus  defeat 
ihe  object  of  the  Act,  by  imposing  an  extra  rate  not  contemplated 
by  the  statute  under  which  they  act.  If  they  so  acted,  the  action 
would  be  agidnst  the  wrong-doer  personally,  not  against  the  Com- 
misBiotters  in  their  official  capacity,  otherwise  the  effect  would  be  to 
impose  on  the  rate-payers  an  illegal  charge :  Duncan  v.  Findlaier{d). 
It  was  there  held,  that  trustees  appointed  under  a  Public  Road  Act 

(a)  14  St  Triala,  785.  (6)  10  C.  B.  684. 

(c)  5Adft£L647.  (<0  6C1.&F.694. 
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were  not  responsible  for  any  injury  occasioned  by  the  negligence  E.  T.  1866. 
of  the   men   employed   in  making    or    repairing  the  road ;    the     v»  -y.  ■■»/ 

BICKARD80K 

fiinds  raised  by  such  Act  not  being  chargeable  with  compensa-  v. 

tion  for  such  an  injury.    The  subsequent  appointment  of  a  clerk 

in  the  place  of  the  plaintiff  would  be  no  answer  to  a  mandamus ; 

^e  appointment  being  illegal,  the  office  is  vacant :  JRex  v.  Barker  (a) ; 

^%e  King  y.  The  Bishop  of  Chester  (b).    Further,  no  action  lies 

mgainst  individuals  for  acts  erroneously  done  by  them  in  a  corporate 

capacity,  from  which  detriment  happens  to  another,  at  least  not 

-without  proof  of  malice :  Harman  v.  Tappenden  (c).    Malice  must 

"be  averred  and  proved :  Saxon  v.  Castle  (d) ;  and  in  such  case  the 

action  would  lie,  not,  however,  in  their  quasi  corporate  capacity. 

Ferguson  v.  Kinnoul  {e)  shows  that  they  are  liable  only  in  their 

individual  capacity.    If  a  writ  of  mandamus   were  obtained,  an 

attachment  would  lie  against  the  members  of  the  Corporation  for 

disobedience  to  its  mandate :    The    Queen    v.  Ledgard  (f).    In 

Edwards  v.  Lowndes  {g\  the  case  of  Cane  v.  Chapman  was  cited, 

and  the  Court  say  they  will  not  follow  it.  ,  Pardee  v.  Price  (A). 

The  Commissioners .  are  trustees  of  a  specific  sum,  and  the  Court 

would  enforce  against  them  the  due  performance  of  the  trust.     If 

this  action  be  allowed  against  the  clerk,  there   are  no  means  of 

reimbursing   him.      Mandamus  would  give  a  full   and   effectual 

remedy ;  and  if  any  loss  have  been  incurred  by  the  plaintiff,  an 

action  lies  against  the  individuals  who  have  caused  it.    Besides,  it 

was  incumbent  on  the  plaintiff  suing  to  show  that  sufficient  rates 

were  levied  to  meet  the  demand :  Andrews  v.  Dally  (t ). 

Macdonogh  replied,  and  cited,  on  the  point  of  the  mandamus, 
^egina  v.  Mayor  of  Chester  (k). 

Cur.  ad.  vult. 

(•)  3  Burr.  1205.  (6)  1  T.  B.  396. 

(e)  1  East,  555.  (</)  6  A.  &  £.  652. 

(e)  9  CL  &  Fin.  251.  09  1  Q.  B.  616. 

(jr)  1  EL  &  B.  81.  (A)  13  M.  A  W.  267. 

(t)  4  Bing.  566.  (*)  2  Jur.,  N.  S.,  114. 
VOL.  7.  17  L 
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E.  T.  1856.       LnBor,  C.J. 

We  are  of  opinion  tliat  the  judgment  in  this  caae  must  be 
arrested ;  and,  having  arrived  at  that  conclusion  upon  a  very  clear 
ground,  it  is  not  necessary  to  advert  in  detail  to  all  the  cases  that 
^^  ^*        have  been  cited  in  the  argument,  with  a  view  to  establish  that  an 
action  is  maintainable  against  those  Commissioners  personally*    On 
that  point  we  give  no  opinion  ;  though,  conceding  there  has  been  a 
violation  of  the  Act  under  which  they  are  appointed,  I  think  there 
cannot  be  much  doubt  that  for  that  violation  the  Commissioners  are 
personally  liable.     But  the  objection  here  is,  that  the  Commissioners 
are  sued  officially,  by  their  clerk,  and  not  personally ;  and  it  is  con- 
tended that,  by  the  Act  of  Parliament,  their  clerk  can  only  represent 
the  Commissioners  in  matters  done  in  pursuance  of  the  Act ;  that 
they  are  clothed  with  official  authority  to  carry  the  Act  into  execution, 
and  they  are  to  sue  and  be  sued  through  their  clerk  for  such  mat- 
ters ;  whereas  the  present  action  is  brought  for  a  breach  of  the  Act 
of  Parliament.     This  is  an  action  for  unliquidated  damages,  and  it 
is  plain  upon  the  record  that  the  only  judgment  which  can  be  given, 
and  execution  thereon,  would  be  against  the  derk.    Follow  out  the 
judgment,  and  see  the  result.    By  the  94th  section  of  the  Towns 
Improvement  (Ireland)  Act  1854,  the  clerk  in  whose  name  any  action 
is  brought  or  defended  is  to  be  fully  reimbursed,  out  of  the  general 
assessments  to  be  levied  under  the  Act,  all  the  co8t«,  damages  and 
expenses  to  which  he  shall  or  may  be  or  become   liable  to  pay. 
Did  the  Legislature  mean  to  place  the  clerk  in  a  position  in  which 
he  could  not  be  recouped  ?     Certainly  not.     The  Commissioners  are 
by  section  60  to  levy  a  rate,  not  in  any  year  "  to  exceed  the  rate  of  one  * 
shilling  and  sixpence  in  the  pound,  where  the  enactments  of  this 
Act,  with  respect  to  water,  have  been  adopted,  or  the  rate  of  one 
'*  shilling  in  the  pound  where  such  enactments,  with  respect  to 
**  water,  have  not  been  adopted,"  for  the  purposes  of  the  Act ;  and 
they  have  no  right  to  make  a  levy  for  any  other  purpose,  or  beyond 
these  respective  amounts.     Now,  the  Legislature  did  not  intend  that 
the  clerk  of  the  Commissioners  should  be  liable  in  his  own  person 
for  a  personal  wrong  of  the  Commissioners,  and,  through  the  inter- 
vention of  a  judgment  imd  execution,  to  place  him  in  the  position  of 


(( 
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bringing  an  action  against  the  Commissioners,  to  recoup  himself  for  £.  T.  1856. 

Queen's  Bench 
the  injury  sustained  by  their  personal  act.     We  cannot  imagine  the      ■—   v    -"^ 

•^  BICHABDSON 

Legislature  contemplated  such  a  circuity  of  action.    The  clerk  v. 

represents  the  Commissioners,  for  the  purpose  of  carrying  out  the 
Act,  but  not  for  a  violation  of  the  Act.  This  is  a  Special  Act  of 
Parliament,  for  special  purposes,  *'  to  make  better  provision  for  the 
Spaying,  lighting,  draining,  cleansing,  supplying  with  water,  and 
**  regulation  of  towns  in  Ireland,"  appointing  Commissioners  to  carry 
oat  its  provisions,  and  enabling  them  to  impose  a  rate  for  the  pur^ 
poses  of  the  Act,  and  these  only.  By  the  interpretation  clause  (sec- 
tion 1),  the  expression  **  the  Commissioners  "  shall  mean  a  majority 
of  the  Commissioners,  for  the  purposes  of  this  Act,  acting  in  and 
for  a  town  by  which  this  Act  has  been  in  whole  or  in  part  adopted ; 
and,  by  section  60,  **  the  Commissioners  shall  assess  all  occupiers  of 
*<  premises  within  the  town,  and  the  boundaries  thereof,  &c.,  in  the 
•<  sums  necessary  to  be  levied  for  the  purposes  of  this  Act.**  It  is, 
however,  under  the  94th  section  that  it  has  been  argued  the  defend- 
ant is  liable  in  his  representative  capacity  for  the  act  of  these  Com- 
missioners ;  and  what  are  its  provisions  ?  ^*  The  Commissioners  may 
**  sue  and  be  sued  in  the  name  of  the  clerk  for  the  tune  being,  for  or 
**  concerning  any  contract,  matter  or  thing,  relating  to  any  property, 
^*  works  or  things  vested  in  them,  by  reason  of  the  provisions  of  this 
**  Act,  or  relating  to  any  matter  or  thing  whatsoever,  entered  into 
**or  done  by  them  under  the  provisions  of  this  Act,"  &c.  Is  a. 
wrong  done  by  the  Commissioners  a  thing  vested  in  them  ?  Can 
it  be  said  that  a  violation  of  the  Act  is  a  thing  done  by  the  Com- 
missioners in  pursuance  of  the  Act,  and  that  for  that  violation 
redress  is  to  be  had  by  medium  of  a  provbion  for  carrying  the  Act 
into  execution — ^that  damages  are  to  be  had  against  them,  not 
personally,  but  in  their  official  capacity,  for  a  violation  of  the  Act  ? 
It  is  quite  impossible  to  maintain  that  portion— that  the  thing  done 
in  violation  of  the  Act  is  to  be  treated  as  done  under  its  provisions, 
or  that  the  Commissioners  are  to  be  liable  qud  Conmiissioners  for 
acts  so  done.    The  judgment  must  therefore  be  arrested. 

Crabcfton,  J. 

I  concur.    I  am  of  opinion  that  this  fiction  is  misconceived.    If 
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B.  T.  1666.  an  action  be  maintainable  at  all,  it  could  only  be  soBtained  against 
v^— — '      the  Commissioners  personally.     The  action  has  been  brought  under 

RICHARDSON 

V,  the  94th  section  of  the  Towns  Improvement  Act ;  but  it  is  utterly 

impossible  to  bring  within  the  terms  of  that  section  the  case  now 
before  the  Court.  It  is  not  an  action  "  for  or  concerning  any  con- 
"  tract,  matter  or  thing  relating  to  any  property,  works  or  things 
"  Tested  in  them  (the  Commissioners),  by  reason  of  the  provisions 
'*  of  this  Act ; "  nor  is  it  "  relating  to  any  matter  or  thing  whatso- 
« ever  entered  into  or  done  by  them  under  the  provisions  of  this 
*'  Act."  I  need  not  therefore  add  anything  to  the  plain  exposition 
of  the  LoBB  Chief  Justice  on  this  point ;  but  I  may  advert  to  the 
cases  cited  to  support  the  action.  Cane  v.  Chapman  {a)  was  an 
action  on  the  case  against  the  clerk  of  Commissioners,  appointed 
under  a  Local  and  Personal  Act ;  it  was  a  case  founded  on  a  contract 
entered  into  between  the  Commissioners  and  the  plaintiff.  The 
plaintiff  had  advanced  a  sum  to  the  Commissioners,  for  the  purchase 
of  an  annuity ;  and  by  a  grant,  made  according  to  the  form  of  the 
statute,  five  Commissioners,  by  virtue  of  the  Act,  in  consideration 
of  the  advance,  granted  to  the  plaintiff  an  annuity  out  of  the  rates. 
A  quarterly  payment  of  the  annuity  became  due,  and  the  Commis- 
sioners holding  in  their  hands,  out  of  the  rates,  money  more  than 
enough  to  satisfy  it,  the  case  stated  that  it  became  their  duty  to 
pay  it;  and  they  had  not  paid  it.  The  Court  held  the  action 
maintainable  against  their  clerk  for  this  breach  of  duty.  Cole- 
ridge, J.,  says : — '^  Surely,  the  purchase  of  the  annuity  was  some- 
*'  thing  done  by  virtue  of  the  Act ;  I  think  therefore  that  this 
**is  a  case  within  both  the  words  and  the  spirit  of  the  Act." 
Again: — "Now  the  declaration  alleges  that  the  annuity  was 
''  granted  by  virtue  of  the  Act,  in  consideration  of  the  advance ;  and 
''it  could  not  be  granted  by  virtue  of  the  Act  unless  the  advance 
''were  made  for  the  purposes  of  the  Act."  That  case  was,  as 
I  have  said,  founded  on  contract ;  and  it  appeared  that  the  Commis- 
sioners had  in  their  hands  a  sum  of  money  sufficient  for  the 
plaintiff's  demand.  That  case,  however,  went  further  than  the 
subsequent  case  of  Edwards  v.  Lowndes  (b).     Lord  Campbell  there 

(a)  5  Ad.  &  Ell.  647.  (/>)  1  Ell.  &  Bl.  81. 
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says: — '*We  are  not  disposed  to  consider  it  an  authority  in  any  £.  T.  1856. 

_-          Quetn's  StMch 
esse  in  which  the  circumstances  are  not  precisely  similar."    How-     « ^ ' 

.  BICHABDBON 

e?er,  it  does  not  apply  to  the  present  case,  it  being  one  of  contract  o. 

foanded  on  the  provisions  of  the  Act ;  but  the  present  is  an  actioa  , 
for  a  personal  wrong  committed  by  the  Commissioners.    Another 
case,  Kendall  v.  King  (a),  was  cited ;  but  that  also  was  an  action 
of  contract,  where  the  "  committee  of  visitors  "  were  sued  in  the 
name  of  their  clerk,  in  respect  of  a  contract  entered  into  by  them ; 
and  the  objection  raised  was,   by  what  means   a  judgment  had 
agamst  them  could  be  made  available  ?     Williams,  J.,  says : — "  It  is 
"perfectly  well  settled  that  judgments  so  recovered  are  not  to  be 
^enforced  otherwise  than  by  mandamus,  or  by  bill  in  Equity."    I 
therefore  think  this  action  not  maintainable. 

MooRX,  J« 

1  folly  concur  in  the  judgment. 

ffludgment  arrested. 

(a)  17C.B.483. 


CONCANNON  v.  KELLY. 

Nov.  23. 


J.  Robinson,  on  behalf  of  the  defendant,  moved  that  the  costs  in  where  an  ac 

tlia  case  be  referred  for  taxation.  a^riSngaSle 

This  was  am  action  for  obstructing  the  plaintiff's  water-course  JSt  do^  noti 

and  a  stream  he  was  entitled  to,  for  the  purpose  of  working  a  mill.  ?^"?  ♦  ***? 

The  defence  admitted  the  plaintiff  was  possessed  of  the  mill,  and  an  issiie  of  fact 

"^  on  which   a 

the  other  facts  stated  in  the  summons  and  plaint  were  not  con-  verdict  is  found 

for    the 

tradicted ;  and  the  issue  was,  whether  the  defendant  diverted  the  plaintiff  for 

nominal  dama- 

stream?   The  jury  found  a  verdict  for  the  plaintiff,  with  one  farthing  ges,   and   the 

Jndge  certifies 
for  the  plaintiff's  costs,  the  Ck)art  will  not  interfere  with  such  decision  of  the  Jndge, 
it  being  made  in  the  exercise  of  a  discretion  vested  in  him. 
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M.  T.  1656.  damages,  and  the  plaintiff's  Counsel  applied  to  the  Jadge  to  oertiff 
- — -^^ "     the  costs,  and  he  certified  accordingly;   having  indorsed  on  the 

COHCANHOIf 
O. 
KBLLT.         to  costs." 


record  this  statement,  '*  I  determined  that  the  plaintiff  was  entitled 


«( 


« 


We  saj  he  had  no  jurisdiction  to  make  that  order;  if  he  had 
jurisdiction,  of  course  we  cannot  call  on  the  Court  to  saj  whether 
or  not  he  exercised  a  sound  discretion  in  making  the  order.  The 
243rd  section  of  the  Common  Law  Procedure  Amendment  Act  1853 
enacts,  '*  That  in  case  the  plaintiff  in  anj  action  of  contract  (except 
"  for  breach  of  promise  of  marriage)  shall  recover,  exclusive  of  costs, 
"  less  than  £20,  or  in  any  action  for  any  wrong  or  injury  discon- 
"  nected  with  contract  (except  replevin,  or  for  slander,  libel,  mali- 
cious prosecution,  seduction  or  criminal  conversation),  a  sum  not 
exceeding  £6,  the  plaintiff  in  any  such  action  shall  be  entitled 
"  to  no  more  than  one-half  of  the  ordinary  costs,  unless  the  action 
'<  has  been  brought  for  the  purpose  of  trying  a  right  to  property 
''more  extensive  than  the  sum  sued  for."  The  103rd  General 
Order  puts  a  construction  on  this  section ;  "  In  cases  falling  within 
"  the  243rd  section  of  the  Common  Law  Procedure  Act  (Ireland) 
'*  1863,  the  Judge  shall,  upon  the  application  of  the  plaintiff,  deter- 
<*  mine  whether  the  plaintiff  is  entitled  to  full  costs,"  &c. — [Moobe, 
J.  The  words  *'  sum  sued  for, "  in  the  Act  of  Parliament,  seem  a 
mistake  for  *'  sum  recovered."] — The  3  &  4  Vic.  c.  24,  s.  2,  is  the 
analogous  English  proviso,  and  on  that  the  case  of  Shutileworih  v. 
Cocker  {a)  was  decided.  That  was  an  action  on  the  case,  for  a 
nuisance  in  carrying  on  an  offensive  trade,  to  which  the  plea  was 
not  guilty ;  and  the  Judge  certified,  though  the  plaintiff  received 
less  than  forty  shillings  damages,  that  the  action  was  really  brought 
to  try  a  right  beside  the  mere  right  to  recover  damages,  and  that, 
therefore,  the  plaintiff  was  entitled  to  costs.  But  it  was  decided 
that,  unless  it  appear  from  the  declaration  that  the  action  could  not 
really  have  been  brought  to  try  a  right  beyond  the  mere  question  of 
damages,  the  case  is  within  the  Act.  We  contend  that  the  right  of 
the  plaintiff  (which  right  we  admitted)  was  not  interfered  with ;  for 
we  cannot  dispute  that  wherever  the  right  might  be  tried  on  the 
record,  the  Judge  has  jurisdiction  to  certify.     The  Judge  cannot 

(a)  9  Dowl.  P.  C.  76;,S.  C,  1  M.  &  G.  829. 


V. 
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look  to  the  evMence  at  the  trial  to  see  whether  or  not  the  certificate  M.  T.  1856. 

flhoald  have  been  given :  Marison  v.  Salman  (a).     There  was  nothing     < v ' 

here  to  be  contested  but  the  measure  of  damages,  and,  therefore,  the 
Judge  had  no  jurisdiction. 

Coneammon  and  Jf.  Morris^  contra. 

The  Court  have  no  jurisdiction  to  review  what  the  Judge  did  at 
the  trial  as  to  certifying  for  costs,  because  the  granting  that  certi- 
ficate is  entirely  a  matter  for  his  discretion.  But  assuming  even 
that  the  Court  had  that  jurisdiction,  the  order  made  by  the  Judge 
via  right.  The  verdict  established  that  what  the  defendant  did  was 
aninjorj  to  the  plaintiff;  for  their  finding  in  effect  was,  that  the 
defeadant  had  no  right  to  impede  the  working  of  the  plaintiff's  mill, 
and  that  the  plaintiff  was  entitled  to  the  free  use  of  the  water.—. 
[Ceahptov,  J.  The  pleadings  admitted  the  right] — Merely  the 
(KMBession. — [Moobb,  J.  The  question  might  be,  whether  inci- 
tettlly  the  defendant  could  show  his  right,  and  in  its  exercise  did 
he  not  injure  the  plaintiff?  Crampton,  J.  The  defence  concedes 
the  right  of  the  plaintiff  to  the  mill  and  his  right  to  the  water, 
but  says,  **  I,  the  defendant,  did  not  disturb  the  right."] — ^In 
ItDarmell  v.  McDonnell  (6),  on  the  trial  of  an  action  for  trespass, 
at  which  the  defendant  did  not  appear,  some  evidence  was  given 
that  the  defendant  asserted  title  to  the  premises  at  the  time  of  the 
trespass,  and  the  plaintiff  took  a  verdict,  with  nominal  damages, 
and  the  Judge  refused  to  certify,  under  2  Cr.  1,  c.  11.  Under  the 
Procedure  Act  no  certificate  is  required  :  Toomy  v.  Garvey  (c) ; 
16  &  17  Fttf.,  c.  1  Idy  s.  126. — [Crabspton,  J.  Suppose  a  judgment 
h7  default,  and  the  plaintiff  went  down  to  trial  on  writ  of  inquiry, 
aod  one  farthing  damages  given,  what  would  be  the  result  ?] — ^He 
woold  be  entitled  to  full  costs. 

Morris  was  stopped,  and  Duggan  (who  was  with  Robinson)  was 

called  on. 
There  is  no  report  of  the  evidence  before  the  Court,  and  no 

(a)  9  Dowl.  P.  C.  387.  (6)  3  Ir.  Law  Bep.  182. 

(c)  9  It.  Jut.  49. 
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M.  T.  1856.  question  of  right  or  title  was  gone  into   before  the  jnrj.     The 

— '-v defendant  denies  he  did  the  specific  act  complained  of. — [Moore,  J. 

^  Under  the  defence,  might  he  not  show  that  he  had  particular  rights? 

KBLLT.  I  am  not  at  all  sure  but  that,  under  the  issue  tendered,  the  defendant 
might  have  proved  he  had  a  right  to  use  the  water,  and  that,  in 
the  exercise  of  it,  he  did  not  waste  the  water.] — If  the  defendant 
did  not  divert  the  water,  or  any  part  of  it,  he  could  not  have  wasted 
it.  The  English  cases,  as  to  costs  in  actions  of  this  kind,  have 
arisen  on  the  plea  of  ''not  guilty,"  where  the  plaintiff  could  not 
know  what  the  defendant's  case  was  until  the  triaL  The  sole 
question  here  was  as  to  the  quantum  of  damages;  and  the  case 
therefore,  not  involving  any  title  or  right,  does  not  come  within 
the  243rd  section  of  the  Common  Law  Procedure  Act,  and  so  the 
Judge  had  no  power  to  certify.* 

Lefrot,  C.  J. 

We  are  of  opinion  in  this  case  that  we  .cannot  deprive  the  plain- 
tiff of  what  the  certificate  of  the  Judge  entitles  him  to.  The 
question  is,  had  the  Judge  jurisdiction  to  give  the  certificate? 
The  presumption  of  law  is,  that  he  would  not  have  exercised  it 
unless  he  had  jurisdiction;  and  it  is  incumbent  on  the  opposing 
party,  who  says  he  had  not,  to  show  he  had  no  jurisdiction.  What 
then  does  give  the  jurisdiction  ?  The  criterion  is  the  purpose  or 
object  for  which  the  action  was  brought.  This  action  was  to  try 
a  right ;  it  lay  on  the  plaintiff  who  brought  the  action  to  establish 
the  right  Suppose  the  defendant  had  said  nothing  to  the  action, 
and  that  there  had  been  judgment  by  default,  could  it  then  be 
said  this  was  not  an  action  brought  to  try  a  right  ?  The  plaintiff 
says  he  was  owner  of  a  mill  situate  on  the  stream,  and,  in  right 
thereof,  was  entitled  to  the  flow  of  water,  and  that  the  defendant 
interfered  with  and  diverted  the  stream.  The  defendant  does  not 
assert  a  right ;  but  he  does  not  negative  the  plaintiff's  right ;  for 

Note. — 19  &20  Ftc,  c.  102,  s.  97.  "  The  plaintiff  in  anjr  such  action  shall  not 
be  entitled  to  any  costs,  unless,  at  the  trial  of  such  cause,  the  Judge  shall  certify.'* 
16  &  17  Vic,  c.  113,  s.  126;  and  see  Hurford-v.  KinstUa  (8  Ir.  Jur.  182.) 
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his  defence  is,  that  he  did  not  divert  or  waste  the  water,  or  cause  M.  T.  1856. 

it  to  flow  as  in  summons  and  plaint  stated ;  he  therefore  admits  the      <.^— v—.-^ 

right  of  the  plaintiff.    A  question  might  arise  whether,  under  this 

loose  form  of  pleading,  the  defendant  would  not  be  entitled  to  saj       kellt. 

at  the  trial,  ''I  did  not  do  the  act  wrongfully  and  injuriouslj; 

**  because  I  had  an  older  title  than  the  plaintiff,  I  was  entitled  to 

*^  pen  up  the  stream.''    There  was  a  possibilitj  of  his  so  saying,  and 

insisting  on  the  elder  right  at  the  trial,  on  this  form  of  pleading ; 

and  we  are  led  therefore  to  the  conclusion  that  this  action  was 

brought  for  the  purpose  of  establishing  a  right. 

Crampton,  J. 

The  plaintiff  brings  bis  action,  claiming  a  right  to  have  his 
water  uninterrupted  by  a  person  higher  up  the  stream.  He  brings 
his  action  for  the  purpose  of  trying  this  matter ;  the  damages  are 
merely  incidental ;  but  the  defendant  says  the  Court  must  look  to 
the  defence  to  ascertain  why  or  for  what  object  the  plaintiff  brought 
the  action.  That  would  be  an  erroneous  test  to  try  if  it  be  a  right 
that  is  in  question ;  because  if  there  were  no  defence,  and  the  case 
went  for  trial  on  a  writ  of  inquiry,  then  the  plaintiff  would  maintain 
his  action  independent  of  anything  the  defendant  might  say  as  to 
whether  or  not  the  action  was  brought  to  try  a  right.  The  Judge 
has  certified  that  the  plaintiff  was  entitled  to  the  costs ;  and  we 
ought  not  to  interfere  with  the  Judge's  discretion. 

Pesbin  and  Moobb,  JJ.,  concurred. 

Motion  refused,  with  costs. 


VOL.  7.         *  !•  !• 
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H.  T.  1856. 

Exeh.  Cham. 


T.  T.  1865.  tf^tjtqttft  €bKtxAtx* 

MayZl^JwMl 

M.  T.  1855. 
iVw.7,9.  RODDY  V.  FITZGERALD. 

H.  T.  1856. 

Jan.  16.  (Error  from  the  Court  of  Common  Fleas.) 


^R.,  being  This  was  an  ejectment  on  the  title,  brought  under  an  order  of  the 

tein  lands  in  Incumbered  Estates  Court,  for  the  recovery  of  certain  lands  and 

fee-8imple,  and  "^ 

of  others   for  premises.  This  order  was  made  in  the  matter  of  Francis  Fitzgerald 
lives  renewable 

for  ever,  by  his  petitioner,  and  William  Boddy  respondent ;  and  the  matter  to  be 

will,  dated  21  St 

September        decided  was,  what  estate  William  Roddj  had  in  said  lands  ?     Whe- 

1841,    devised 

the  freehold      ther  an  estate  of  inheritance  which  could  be  sold,  or  an  estate  for 

lands,  subject     ..«  ^ 
to  an  annuity,   "'®  ^ 

John"  toehold       ^^®  ^^^^  ^^  ^^^^  before  Monahajv,  C.  J.,  at  the  Sittings  after 
his^^Ufe^^d^  Trinity  Term   1853,  on  which  occasion  the  jury  found  a  special 

after  h4  de-    verdict, 
cease   he  de- 

vised  the  same       That  special  verdict  found  that  Charles  Roddy  was,  at  the  time 
to  his  Uwful  '^  "* 

issue,  in  such  of  making  his  will,  and  from  thence  up  to  the  time  of  his  decease^ 

manner,  shares 

and  pro-         seised  in  fee-simple  of  the  lands  of  Tonatygannon,  Carardaghy, 

portions  as  •  r^ 

John  might,    Drutany  and  Knockawelt,  with  a  subdenonunation  called  Grolan; 

bv   dc^d    dnlv 

attested,   ap.  ^^^  ^^^^  ^^  ^^  ^^»  ^^  ^^®  ^^^^  ^^  making  said  will,  and  from 

case  Vf  no  such  ^^®°<5®  ^^^  ^^^  death,  seised  of  a  freehold  estate  for  lives  still  sub- 

to  Ws°i™*"*'  sisting  and  renewable  for  ever,  in  the  bttds  of  Carrigans   and 

equally ;  and  Clinumphy,  with  a  subdenomination  called  Salcony — all  situate  in 

child,  to   such 

only  child ;  and  in  case  of  John  dying  without  issue,  he  devised  the  said  lands 
to  his  son  William  and  his  lawful  issue,  with  like  power  of  appointment  as  in  the 
case  of  John ;  and  on  failure  of  such  appointment,  to  such  issue  equally ;  and  if 
only  one  child,  then  to  such  child ;  and  in  case  of  his  son  William  dying  without  • 
issue,  he  then  devised  the  lands  to  his  son  Thomas  and  his  lawful  issue,  with  the 
like  power  of  appointment,  and  with  a  like  limitation  to  his  issue  in  default  of 
appomtment ;  and  if  his  son  Thomas  should  die  without  issue,  then  he  devised  the 
said  lands  to  his  son  Bernard,  his  heirs  and  assigns.  The  will  then  contained  devises 
of  two  denominations  of  the  fee-simple  lands,  in  the  like  terms,  to  William,  John  and 
Thomas,  in  succession,  and  their  issue,  and  of  others  to  Thomas,  William  and  John,  in 
succession,  and  their  issue,  the  ultimate  limitation  being  in  each  case  to  Bernard,  his 
heirs  and  assigns. — Heldy  per  Monahan,  C.  J.,  Pioot,  C.  B.,  Torrens,  Perrin 
and  Jackson,  JJ.  (affirming  the  judgment  of  the  Court  of  Common  Pleas),  that 
each  of  the  sons  took  estates  tail  in  the  fee-simple  lands,  and  qutisi  tail  in  the  free- 
hold.— IDissentientibus,  Lefrot,  C.  J.,  Greene,  B.,  Moorb,  J.,  Ball,  J., 
Pbnnbfather,  B] 

*  Ah$entihuSt  Crampton,  J.,  and  Richards,  B. 
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nTSOXBAU). 


the  county  of  Fennanagh — subject  to  a  devise  for  one  life  still  ex*  H.  T.  1 866. 

Rrch    Cham 

listing,  of  eleven  acres  of  the  lands  of  Knockawelt,  bearing  date  the       — ^v<— ^ ' 

BODDT 

Istdaj  of  November  1801,  reserving  a  yearly  rent  of  £13.  Is.,  late  v. 

coireney ;  and  that  Charles  Roddy,  being  so  seised,  did,  on  the  21st 
of  September  1817»  make  his  last  will  in  writing,  duly  executed,  &c. 
The  will  of  the  testator,  as  set  out  by  the  special  verdict,  after  a 
direction  for  payment  of  his  debts,  and  after  the  gift  of  an  annuity 
to  his  wife,  and  certain  specific  bequests,  contained  the  following 
deriee: — 

'*I  give  and  devise  to  my  son  John  Roddy  the  aforesaid  lands 
'^of  Clinumphy  and  Carrigans,  subject  to  the  annuity  of  £50, 
"payable  to  his  mother — ^to  hold  to  him  during  his  life;  after 
'^hiB  .decease,  I  give  and  devise  the  same  to  his  lawful  issue,  in 
^'sQch  manner,  shares  and  proportions  as  he  may  by  deed  or  will, 
''duly  attested,  limit,  direct  and  appoint ;  and  in  case  of  no  such 
'^appointment,  then  to  his  issue  equally,  share  and  share  alike; 
"and  if  only  one  child,  to  such  only  child ;  and  in  case  of  my  said 
"son  John  dying  without  issue,  I  give  and  devise  the  said  lands, 
''sabject  as  aforesaid,  to  my  son  William  and  his  lawful  issue, 
*'with  like  power  of  appointment  as  before  mentioned;  and  on 
''failure  of  such  appointment,  to  such  issue  equally;  and  if  only 
''one  child,  then  to  such  child.  And  in  case  of  my  son  William 
"dying  without  issue,  I  then  give  and  devise  the  said  lands,  subject 
"as  aforesaid,  to  my  son  Thomas  and  his  lawful  issue,  with  the  like 
"power  of  appointment;  and  for  want  of  such  appointment,  to  his 
"issue  equally;  and  If  only  one  child,  then  to  said  child.  And  if 
"my  said  son  Thomas  shall  die  without  issue,  then  I  give  and 
"devise  said  lands  to  my  son  Bernard,  his   heirs  and  assigns,  for 


"ever." 


The  will  then,  after  a  bequest  to  his  son  Charles  of  an  annuity 
of  £10,  payable  out  of  the  lands  of  Tonatygannon  and  Carardaghy, 
proceeded  as  follows : — 

"And  subject  to  said  annuity,  I  give  and  devise  the  said  lands  of 
"Tonatygannon  and  Carardaghy  to  my  son  William  during  his  life, 
"and  after  his  death  to  his  lawful  issue,  in  such  manner,  shares  and 
"proportions  as  he  by  deed  or  will,  duly  attested,  shall  direct,  limit 
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H.  T.  1856.  '^  or  appoint ;  and  for  want  of  such  appointment,  to  his  issae  eqnallj, 

^     -\-     -  *   "  if  more  than  one ;  and  if  only  one  child,  to  said  child.    And  on 

o.  *^  failure  of  issue  of  my  son  William,  I  give  and  devise  said  lands 

nTzoxKALD.  ,,  1^^  mentioned  to  my  son  John  and  his  issue,  with  like  power  of 
*^  appointment;  and  in  case  of  no  appointment,  to  such  issue  equaUj ; 
^'  and  if  only  one  child,  to  such  child.  And  for  want  of  issue  of  my 
''  son  John,  I  give  and  devise  said  lands  to  my  son  Thomas  and  his 
'Mssue,  with  the  like  power  of  appointment  to  my  son  Thomas; 
"  and  for  want  of  such  appointment,  to  his  issue  equally;  and  if  only 
**  one  child,  to  the  said  child.  And  in  failure  of  issue  of  my  son 
**  Thomas,  I  give  and  devise  said  lands  to  my  son  Bernard,  his  heirs 
"and  assigns,  for  ever.  I  give  and  devise  unto  my  son  Thomas 
"  the  lands  of  Knockawelt  and  Drutany,  in  the  county  of  Ferma- 
'*  nagh,  for  his  life  ;  and  upon  his  death  I  give  the  said  lands  unto 
"  his  issue,  in  such  manner  and  proportions  as  my  said  son  Thomaa 
<<  shall  hy  deed  or  will,  duly  attested,  limit,  direct  or  appoint ;  and 
**  for  want  of  such  appointment,  to  his  issue  equally ;  and  if  but  one 
''child,  to  said  child;  and  in  failure  of  issue  of  my  said  son 
''  Thomas,  I  give  and  devise  said  last  mentioned  lands  to  my  son 
*'  William  and  his  lawful  issue,  with  like  power  of  appointment ; 
"and  for  want  of  such  appointment,  to  his  issue  equally,  and  if 
"  only  one  child,  to  said  child ;  and  on  failure  of  issue  of  my  son 
"  William,  I  give  and  devise  said  lands  to  my  son  John  and  his 
"  lawful  issue,  with  like  power  of  appointment ;  and  for  want  of 
"  such  appointment,  to  his  issue  equally,  and  if  but  one  child,  to 
"  said  child ;  and  failing  issue  of  my  son  John,  I  give  and  devise 
"said  lands  to  my  son  Bernard,  his  heirs  and  assigns,  for  ever.** 
The  jury  then  found  that  Charles  Roddy  died  on  the  21st  of 
November  1821,  without  having  revoked  his  will,  and  that  Bernard 
Roddy,  named  in  the  will,  who  was  at  the  time  of  the  date  of  the 
will  the  eldest  son  of  the  said  Charles  Roddy,  died  in  the  life- 
time of  the  said  Charles  Roddy,  without  issue ;  and  that  at  the  time 
of  the  death  of  Charles  Roddy,  William  Roddy  was  his  eldest  sur- 
viving son,  and  heir-at-law  ;  and  that  Thomas  Roddy  died  in  1825, 
unmarried,  without  having  had  issue,  and  intestate,  leaving  William 
Roddy  his  eldest  brother  and  heir-at-law  him  surviving. 
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Thqr  alflo  found  that  William  Roddy  married  in  1835,  and  had  H.  T.  1856. 
inae  several  children,  one  bom  in  1836,  who  died  in  the  same      w^ '* 

BODDT 

year,  the  defendant  Anne  Roddj,  who  was  born  in  1837}  and  three  v, 

FXTSOXRAU>* 

Other  children,  viz.,  the  defendants  Eliza  Roddj,  Charles  Roddj  and 

Jaoe  Ellen  Roddj. 
They  further  found  that  William  Roddy  died  on  the  25th  of 

April  1861,  having  duly  made  his  will,  dated  the  28th  of  September 
1850;  whereby  he  devised  to  his  four  surviving  children,  the  de- 
fendants, all  his  real  and  personal  estate,  equally  to  be  divided 
UDODgst  them,  share  and  share  alike ;  and  that  he  had  died  without 
refoking  his  will,  and  that  John  Roddy,  named  in  the  will  of  the 
said  Charles  Roddy,  died  on  the  4th  of  December  1846,  intestate, 
tnd  without  having  had  issue,  leaving  William  Roddy  his  eldest 
brother  and  heir  him  surviving. 

The  jury  found  that,  by  indenture  of  the  9th  of  August  1830, 
John  Roddy  conveyed  to  William  Roddy,  his  heirs  and  assigns,  a 
portion  of  the  lands  of  Carrigans,  and  the  lands  of  Clinumphy,  for 
the  life  of  John  Roddy,  subject  to  the  payment  of  the  annuity 
charged  on  the  lands  by  the  will  of  Charles  Roddy ;  and  that  by 
indenture,  dated  the  25th  of  February  1831,  reciting  that  John 
Roddy  was  tenant  for  life  under  his  father's  will,  John  Roddy  con- 
veyed to  William  Roddy,  his  heirs  and  assigns,  a  portion  of  the 
lands  of  Salcony  and  Carrigans,  for  the  life  of  John  Roddy. 

The  jury  further  found  that  the  lands  named  in  the  two  last 
mentioned  indentures  were  the  same  lands  as  those  devised  by  the 
aaid  Charles  Roddy,  under  the  names  of  Clinumphy  and  Carrigans, 
and  that  said  two  indentures  comprised  the  entire  of  said  denomina- 
tions, and  were  the  same  as  those  mentioned  in  the  declaration  in 
the  present  ejectment. 

And  they  further  found  that,  by  indenture  dated  the  4th  of  Sep- 
tember 1833,  and  made  between  William  Roddy,  of  the  first  part, 
John  Roddy,  of  the  second  part,  Richard  Jennings,  of  the  third 
part,  and  Henry  Fulton,  of  the  fourth  part,  after  reciting  the  will  of 
Charles  Roddy,  and  that  Bernard  Roddy  and  Thomas  Roddy  had 
^  without  issue,  and  that  William  Roddy  was  the  heir-at-law 
hoth  of  Charles  and  Bernard,  William  Roddy  conveyed  to  Jennings 
and  his  assigns  Knockawelt,  also  the  lands  of  Tonatygannon  and 
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H.  T.  1856.  Carardaghj,  to  the  intent  that  the  said  Bichaid  Jennings  might  be 

£xch»  Cham,  i  .  •  .  «      .  <• 

' . a  tenant  to  the  praetpe^  so  that  a  common  recovery  might  be  suf- 

RODDT 

V.  fered  of  the  same,  which  it  was  declared  should  enure  to  the  use  of 

7ITSGXBALP. 

the  said  Henry  Fulton  and  his  heirs,  subject,  nevertheless,  to  a  pro- 
viso for  redemption  thereinafter  contained ;  and  that  in  Michaelmas 
Term  1833,  a  recovery  was  duly  suffered  of  the  lands. 

And  the  jury  further  found  that,  by  indenture  dated  the  21st  of 
October  1842,  reciting  that  the  said  sum  of  £1500  had  not  been 
paid  by  William  Boddy  to  Henry  Fulton,  &C.,  Henry  Fulton  and 
William  Boddy  conveyed  to  Bobert  Clifford,  his  heirs  and  assigns, 
the  said  lands  of  Tonatygannon,  Carardaghy,  Drutany  and  Knock- 
awelt,  subject  to  the  same  equity  of  redemption  as  the  said  William 
Boddy  was  then  entitled  to ;  and  that  by  indentnre,  dated  the  Ist  (^ 
January  1847,  William  Boddy  conveyed  to  Bobert  Clifford,  his 
heirs  and  assigns,  the  said  lands  of  Carrigans  and  Clinumphy. 

The  case  was  argued  on  this  special  verdict,  before  the  Court  of 
Common  Pleas,  in  Hilary  Term  1854,  when  that  Court  gave  an 
unanimous  judgment  in  favour  of  the  plaintiff  below,  the  defendant 
in  error  (a). 

A  writ  of  error  having  been  brought  on  this  judgment,  the  case 
was  argued  by — 

Mac  Mahon  and  D,  Lynchy  for  the  plaintiff,  and  Francis  Smyth 

and  Deaiy^  for  the  defendant  in  error. 

Cur,  ad,  vuli. 


Jan.  16.  '^^  Court,  differing  in  opinion,  delivered  judgment  seriatim* 

Gbeene,  B.,  having  stated  the  facts,  proceeded  to  say : — ^By  the 
judgment  of  the  Court  of  Common  Pleas,  upon  this  special  verdict, 
that  Court  was  of  opinion  that  W.  Boddy  took  an  estate  tail  in  the 
fee-simple  lands,  and  an  estate  in  quasi  tail  in  the  lands  held  for 
lives  renewable  for  ever. 


Note. — The  case  was  twice  argued ;  first  in  Trinity  Term,  and  a  second 
time  in  Michaelmas  Term  1854 ;  and  on  the  second  argument  the  Coxat  mada  an 
order  that,  in  future,  on  the  argument  of  eveiy  case  in  this  Court,  the  Senior 
Counsel  for  the  plaintiff  was  to  hegin,  and  to  be  followed  by  the  Junior  on  the 
same  side ;  the  Senior  Counsel  for  the  other  side  was  then  to  be  heard,  and  to  be 
followed  by  his  Junior,  and  the  Senior  Counsel  opening  was  to  have  the  general 
reply. 

(a)  Vide  4  Ir.  Law  Rep.  74. 
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So  far  as  relates  to  the  former,  the  title  of  the  mortgagee  is  H.  T.  1666. 
olearlj  good ;  for  whether  W.  Roddj  took  an  estate  in  tail,  or  took     ^ — -^, — ^ 

BODDT 

only  an  estate  for  life,  with  remainder  to  his  issue,  as  that  remainder  v. 

WlTZQMRALDm 

was  contingent  when  the  recovery  was  suffered,  no  issue  having 
been  then  in  esse^  the  recovery  validated  the  title,  either  by  its  usual 
operation  upon  an  estate  tail,  or  by  the  destruction  of  the  contingent 
remainder. 

But  as  the  effect  of  the  recoveiy  is  admitted  not  to  have  been  the 
eame,  as  to  the  lands  held  for  lives  renewable  for  ever,  so  far  as 
relates  to  the  destruction  of  remainders,  it  is  necessary  to  consider 
the  construction  of  the  will  of  Charles  Roddy,  so  far  as  relates  to 
that  portion  of  the  estates  devised  to  William  Roddy.  I  regret  to 
aay  that,  after  a  careful  consideration,  the  conclusion  at  which  I 
have  arrived  upon  that  question  is  different  from  that  drawn  by  the 
Court  of  Common  Fleas ;  and  that,  in  my  judgment,  William  Roddy 
took  under  this  will  no  more  than  an  estate  for  life. 

It  appears,  from  the  report  of  the  judgment  below,  that  the 
Court  thought  that  the  estate  for  life  expressly  devised  to  William 
Roddy  ought  to  be  enlarged  to  an  estate  tail,  on  the  authority  of 
several  cases,  to  which  I  shall  presently  advert ;  and  more  particu- 
larly of  the  well-known  case  oiJesson  v.  Wriffhi(a).  I  agree  with  * 
the  judgment  to  this  extent,  that  whatever  estate  the  testator 
intended  to  give  by  the  first  class  of  devises,  he  meant  to  give 
in  all,  notwithstanding  some  trivial  differences  of  expression.  I 
also  agree  that  the  true  question  is,  how  we  are  to  understand  the 
word  "  issue,"  whether  as  a  word  of  limitation,  meaning  issue  inde- 
finitely, in  a  course  of  legal  succession,  or  as  a  particular  class  of 
issue,  vis.,  as  synonymous  with  ''sons'*  or  *' children,"  or  issue 
living  at  any  particular  period?  in  which  latter  case  the  Lord 
Chief  Justice  admits  that  William  would  take  only  an  estate  for 
life*  The  Lobd  Chief  Justice  is  reported  to  have  said,  that  if  the 
wcnrds  in  this  case  had  been  "  heirs  of  the  body  "  instead  of  *'  issue," 
the  case  could  not  have  been  distinguished  from  Je$son  v.  Wright. 
But,  in  the  first  place,  if  the  words  had  been  **  heirs  of  the  body," 
it  would  have  made  a.  most  material  and  impoiiant  difference,  as  it 

(a)  !2  B&gh,  1. 
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H.  T.  1856.  appears  to  me ;  and  in  the  next  place,  even  were  we  at  liber^  tc 

* — -<^— -^     read  the  word  *'  issue  **  as  ''  heirs  of  the  bodj,**  jet  the  case  woald 

V,  not  necessarilj  be  ruled  by  Jesson  v.  Wright^  as  I  shall  hereafter 

FXTCOXaAXD. 

endeavour  to  show. 

Again,  it  is  stated  in  the  judgment  below,  that  there  are  several 
Irish  decisions,  without  overruling  which  it  cannot  be  held  that 
William  Roddy  took  less  than  an  estate  tail.  When  I  come  to  refer 
to  these  Irish  cases,  I  hope  to  establish  that  such  a  result  as  the 
overruling  them  will  not  follow  from  holding  that  no  more  than 
a  life  estate  passed  under  the  present  will. 

Thb  leads  to  the  inquiry,  first,  whether  there  is  any  decided  case 
in  all  respects  corresponding  with  the  present,  so  as  to  rule  it  as  a 
precedent  ?  secondly,  if  not,  what,  according  to  the  rule  of  law,  to  be 
extracted  from  the  authorities  as  now  judicially  explained,  ought  to 
be  the  decision  on  the  present  will  ?  It  appears  to  me  that  none 
of  the  authorities  cited,  or  which  I  have  been  able  to  discover, 
in  which  an  estate  was  held  to  pass,  is  in  all  respects  similar  to  the 
case  before  us.  In  none  of  them,  so  far  as  I  can  discover,  are  to 
be  found  united  all  the  ingredients  which  this  presents.  They  are 
five  in  number,  viz.,  first,  an  express  estate  for  life  to  the  first 
devisee ;  second,  a  remainder  given  in  express  terms  as  a  remainder, 
not  to  the  heirs  of  the  body,  but  to  his  issue ;  third,  a  remainder 
not  to  the  issue  generally,  but  to  the  issue  in  shares  as  tenants 
in  common ;  fourth,  the  explanatory  word  "  child,"  as  descriptive  of 
the  issue,  where  only  one;  fifth,  an  estate  in  fee-simple,  directly 
or  by  legal  implication  superadded  to  the  limitation  to  the  issoe^ 
so  as  to  make  them  the  stocks  of  distinct  inheritances  in  fee,  origi- 
nating with  them,  and  capable  of  transmission  by  descent  frmn 
them.  Some  of  the  decided  cases  have  more,  and  some  less,  of 
these  several  conditions;  but  none,  I  believe,  all  combined.  I 
shall,  as  I  notice  them,  advert  to  the  features  which  are  wanting. 

With  respect  to  that  class  of  cases  in  which  the  limitation  is  to 
the  heirs  of  the  body  of  the  first  taker,  and  of  which  Doe  v.  OoUr 
smith  (a).  Doe  v.  Smith  (b)  and  Jesson  v.  Wright  (c),  may  be  cited 

(a)  2  Manh,  517.  (6)  7  T.  B.  581. 

(c)  2Bligh,  1. 
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M  instances,  they  are  directly  within  the  rule  in  Shelters  ease  ;  and  H«  T.  1856. 
I  admit  that  where  the  technical  words  ''heirs  of  the  body  "are     w-lv— — ^' 

BODDT 

used,  they  must  have  their  legal  construction  and  effect,  unless  o. 

the  testator  indicates,  in  the  clearest  possible  manner,  his  meaning 
to  be  that  they  shall  be  understood  in  some  different  or  more 
restricted  sense.  This,  however,  is  because  those  words  are  tech- 
nical, and  such  as  bear  a  defined  legal  meaning.  The  construc- 
tion and  effect  of  them  is  a  rule  of  law.  In  Poole  v.  Poole  (a), 
Lord  Alvanley  says,  in  adverting  to  the  words  ''  heirs  of  the  body,'' 
''  The  Courts  have  never  deviated  from  the  general  rule,  which  gives 
**  an  estate  tail  to  the  first  taker,  where  the  devise  to  him  is  followed 
*^  by  a  limitation  to  the  heirs  of  his  body,  except  where  the  intent 
^  of  the  testator  has  appeared  so  plainly  to  the  contrary  that  no  one 
**  could  misunderstand  it."  So  also,  in  delivering  the  opinion  of 
the  Judges  in  the  House  of  Lords,  in  Fetherston  v.  Fethereton  (5), 
Tindal,  C.  J.,  says  that  such  is  the  rule  of  law;  and  Lord  Brougham, 
in  the  same  case,  thus  expresses  himself: — "Such  is  the  force  of 
^  these  words,  such*  their  clear  tendency  to  give  an  estate  tail, 
*'that  we  may  almost  lay  it  down  as  a  rule  that  no  other  pro- 
**  vision  of  a  will  is  sufficiently  strong  to  overrule  this  tendency, 
^and  make  them  words  of  purchase,  which  does  not  fall  within 
^  the  first  head  of  exception,"  t.  «.,  where  the  words  are  explained 
by  the  word  ^  sons,"  &c.  Where  the  limitation,  therefore,  is  to  the 
heirs  of  the  body,  words  of  superadded  limitation,  or  words  of 
distribution,  or  words  of  modification,  have  in  several  cases  been 
rejected  as  insufficient  to  control  the  rule  of  law.  But  even  the 
words  ''heirs  of  the  body"  may  be  so  explained  as  to  deprive 
them  of  their  technical  import,  as  in  Doe  v.  Laming  {e)^  where 
the  devise  was  to  the  testator^s  niece  A.  C,  and  to  the  heirs  male 
of  her  body  lawfully  begotten,  as  well  females  as  males,  and  to 
their  heirs  and  assigns,  for  ever ;  and  it  was  held  that  A.  C.  took 
an  estate  for  life  only.  In  Doe  v.  Smith  (iQ,  Lord  Kenyon  does 
not  deny  the  soundness  of  this  decision,  but  distinguishes  it  from 
the  case  then  before  him,  on  the  grofand  that  there  were  superadded 

(a)  5B.  &P.627.  (6)  3  C.  &F.74. 

(c)  2  Bnrr.  1 106.  {d)  7  T.  R.  533. 

VOL.  7.  19  L 
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H.  T.  1856.  words  of  limitation ;  but,  as  I  have  already  stated,  no  case  of  limi« 

Exck.  Cham.  .  ,  ^  , 

^ ^«^— ^     tation  to  the  heirs  of  the  body  governs  the  present,  where  the 

aODDT  , 

V.  limitation  is  to  "issne."     All  the  authorities  agree  that  '*  issue '^ 

riTSGBBALD. 

is  a  flexible  word,  and  will  be  construed  as  a  word  of  purchase 
or  of  limitation,  as  will  best  suit  the  testator's  intention,  to  be  col- 
lected from  the  whole  will.  It  is  not  a  technical  word  to  which, 
as  a  rule  of  law,  a  particular  signification  is  to  be  attached.  Accord- 
ingly, words  of  explanation  or  of  distribution,  or  of  superadded 
limitation,  which  would  not  control  the  legal  effect  of  the  words 
"heirs  of  the  body,''  have  repeatedly  been  held  sufficient  to  give 
the  word  ''issue"  the  operation  of  a  word  of  purchase. 

This  being  so,  we  are  to  consider  what  the  testator  understood 
here  by  the  term  ''  issue."  What  is  said  by  Eyre,  C.  J.,  in  Burnaii 
V.  Davy{a\  seems  applicable: — "If  this  case  were  stripped  of 
"  authorities,  I  would  inquire  what  was  the  intention  of  the  testator, 
"  as  it  appeared  from  the  circumstances  of  his  family,  and  the  terms 
"  of  the  will ;  and  then  I  would  examine  the  rules  of  law  to  see 
"  how  far  the  intention  of  the  testator  was  consistent  with  them.  An 
"  anxiety  to  effectuate  what  has  been  considered  as  the  leading  inten- 
"  tion  of  testators  has  introduced  all  the  difficulty  into  this  class 
"  of  cases."  I  think  it  is  impossible  to  doubt  that  here  the  testator 
intended  William  Roddy  to  take  only  for  life,  and  that  he  should 
have  no  more  power  over  his  issue  than  to  fix  their  proportions 
and  estates.  All  the  issue  are  to  take  as  tenants  in  common,  simul- 
taneously  and  not  in  succession.  Females  are  to  take  as  well  as 
males.  The  estate  which  the  law  would  give  them  as  purchasers 
would  be  not  an  estate  tail,  but  a  fee.  And  the  testator  has  himself 
used  the  word  "child"  as  synonymous  with  issue.  All  this  is 
inconsistent  with  an  estate  tail  in  the  father.  It  is  true  that  the 
testator  also  intended  that  the  estate  should  not  go  over  unless  for 
default  of  the  issue  of  William,  contemplated  in  the  first  part  of 
the  will.  And  then  the  question  is,  can  the  intention  that  William 
should  take  only  for  life  be  carried  out  without  violating  any  rule 
of  law,  and  consistently  with  the  other  intention,  that  as  long  as 
the  issue  of  William  should  continue,  the  ulterior  devisee  should 

(a)  1  B.  &  p.  220. 
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not  be  entitled?    In  mj  opinion  it  clearly  can.    The  anxiety  to  H.T.  1856. 

.,,,...        .  ..        ,        Exch,  Cham, 

effectuate  what  has  been   considered  the  leading  intention  has  (to     < , ' 

BODDT 

use  the  language  of  Eyre,  C.  J.)  led  to  all  the  difficulty  in  this  v. 

TITZOSBALD.- 

class  of  cases.  I  think  it  appears  from  the  recent  decisions  that  this 
sacrifice  of  what  has  been  termed  the  particular  to  the  general 
intention  has  been  in  some  instances  carried  further  than  is  war- 
ranted  by  the  rule  on  which  they  professed  to  be  founded,  as  that 
rule  was  originally  understood ;  and  that  there  is  now  a  disposition 
to  restore  the  law  to  its  proper  limits  and  principles  in  this  respect. 

Before  I  advert  to  the  cases  which  appear  to  me  to  be  the 
strongest  in  favour  of  an  estate  tail,  I  may  observe  that  the  principle 
on  which  Lord  Kenyon  considered  them  to  depend  is  not  now 
considered  the  correct  one,  as  see  Lord  Redesdale's  judgment, 
(2  Bligh,  p.  50),  and  Lord  Denman's  (5  B.  ^  Ad.,  p.  640).  The 
rule,  as  justly  observed  by  Lord  Denman,  is,  properly  speaking,  a 
corollary  from  the  rule  in  Shelley's  case.  As  it  was  impossible 
in  Shelley's  case  to  hold  that  the  ancestor  should  take  for  life,  and  at 
the  same  time  that  the  heirs  of  the  body  should  take  as  purchasers, 
just  in  the  same  way  as  if  they  had  taken  by  descent,  and  therefore 
the  ancestor's  life  estate  must  be  enlarged  to  an  estate  tail,  so  where 
in  other  cases  it  appeared  that  the  testator  intended  the  ancestor  to 
take  for  life,  and  yet  that  the  issue  should  take  a  transmissible 
estate  as  purchasers,  which  latter  intention  could  not  be  carried 
out,  because  the  testator  had  omitted  to  limit  to  the  issue  such 
an  estate  in  the  character  of  purchasers,  as  should  be  descendible 
through  them,  the  Courts  necessarily  felt  themselves  constrained 
to  give  to  the  issue,  on  the  principle  of  a  descent,  that  which  they 
could  not  have  on  the  principle  of  purchase,  and  consequently 
Tested  an  implied  estate  tail  in  the  first  taker.  The  rule  was  based 
upon  necessity,  t.  e.,  the  iilipossibility  of  effectuating  inconsistent 
intentions.  As  the  soundness  of  this  view  has  been  impeached  in 
the  discussion  of  the  present  case,  I  shall  refer  to  two  or  three 
authorities  in  support  of  it. 

In  the  leading  case  upon  this  subject,  Robinson  v.  Robinson  (a), 
this  is  distinctly  stated  as  the  ground.      The  language  of  the 

(a)  1  Burr.  38. 
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H.  T.  1 856.  certificate  is,  "  We  are  of  opinion  that  Lancelot  Hicks  muBt,  by 

Exch,  ChoM* 
y — -^r— -^     ''necessary  implication;  take  an  estate  tail,  in  order  to  effectuate 

BODDT 

V.  "the  manifest  general  intent  of  the  testator."      So  in  Denn  v. 

Puekey  (a).  Lord  Eenyon  himself,  who  perhaps  carried  the  role  as 
far  as  any  other  Judge,  says : — ''  It  has  been  for  a  long  time,  and 
'*  very  properly,  settled,  that  if  a  devisor,  ignorant  of  technical  termSy 
**  sitting  down  to  draw  his  own  will,  make  clashing  limitations,  the 
"  Courts,  in  construing  that  will,  must  depart  from  some  particular 
*'  limitations,  in  order  to  give  effect  to  the  general  intention  of  the 
«  devisor."  So  in  Doe  v.  Smith  {b\  the  same  learned  Judge  says, 
"Where  it  appears  in  a  will  that  the  testator  had  a  general  in- 
'*  tention,  and  also  a  secondary  intention,  and  they  clash,  the  latter 
"must  give  way  to  the  former."  Again,  in  Doe  v.  Cooper (e\ 
"  Lord  Eenyon  uses  this  language : — "  It  has  been  the  settled 
"doctrine  of  Westminster  Hall,  for  the  last  forty  or  fifty  years, 
"  that  there  may  be  a  general  and  a  particular  intent  in  a  will,  and 
"  that  the  latter  most  give  way  when  the  former  cannot  otherwise 
"be  carried  into  effect."  But  though  the  foundation  of  the  rule  be 
the  clashing  of  the  several  clauses  of  the  will,  it  has  been,  in  many 
instances  loosely  applied,  where  it  was  not  necessary  to  sacrifice  the 
particular  intent^  but  it  was  possible  to  preserve  it,  and  the  general 
intent  too.  It  is  impossible  to  read  the  judgments  of  some  of  the 
most  eminent  Judges  without  seeing  that  this  was  their  impression. 
In  Jesson  v.  Wright  (p.  60),  Lord  Eldon  says  that,  assuming  the 
principle  to  be  a  sound  one,  he  cannot  admit  that  all  the  cases  have 
been  well  decided ;  that  is,  as  I  understand,  that  some  of  them 
cannot  be  supported  even  on  the  principle  on  which  they  profess  to 
rest.  Subsequent  Judges  have  expressed  similar  opinions,  and  I 
think  it  probable  that  some  of  the  cases  in  which  estates  tail  have 
been  held  to  pass  would  not  now  receive  such  a  decision. 

Having  thus  stated  what  appears  to  me  to  have  been  the  origin 
of  the  doctrine  to  which  I  have  adverted,  I  shall  proceed  to  notice 
first  the  English  and  then  the  Irish  cases  which  appear  to  have 

(a)  5  T.  R.  299.  (6)  7  T.  R.  533. 

Cc)  1  East,  234. 
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carried  it  to  the  greatest  extent,  and  then  in  what  respects  they  H.  T.  1857* 
differ  from  that  before  us.  v—A ' 
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One  of  the  principal  is  Doe  v.  Grew  (o).     The  devise  was  "  to  v. 

*'  George  Grew,  for  and  during  the  term  of  his  natural  life ;  and 
^  from  and  after  his  decease,  to  the  use  of  the  issue  male  of  his 
*'  body,  lawfully  begotten,  and  the  heirs  male  of  such  issue  male ; 
*'and,  for  want  of  such  issue  male,  then  to  George  Dodson,  his 
'*  heirs  and  assigns."  This  was  held  to  give  George  Grew  an 
estate  tail,  on  this  ground,  as  stated  by  Wilmot,  C.  J. : — "  Though 
^  the  testator  certainly  intended,  in  the  first  instance,  to  give  George 
^  Grew  only  an  estate  for  life,  yet,  if  he  as  certainly  intended  that 
**  all  his  sons  should  take  in  succession,  one  after  another,  and  they 
^  cannot  take  in  that  manner  but  by  lodging  an  estate  tail  in  George 
^  Grew,  then  it  comes  to  this  case ;  here  are  two  things  intended, 
**one,  an  estate  for  life  to  G.  Grew  ;  another,  an  estate  in  succession 
**to  all  his  sons  in  tail  in  infinitum.  Can  they  both  take  place? 
*'  If  they  can,  they  ought ;  if  they  cannot,  then  balance  the  two 
**  intentions,  one  against  another,  and  see  which  is  the  weightiest 
**and  most  comprehensive,  and  give  that  effect"  And  again,  ^Mf 
they  take  by  purchase,  they  must  all  take  as  joint  tenants  for  life, 
and  tenants  in  common  of  inheritance ;  but  he  intended  all  to  take, 
**but  in  a  course  of  succession."  It  is  quite  plain  from  this  judg- 
ment, that  it  is  inapplicable  to  a  case  where  the  devise  is  not 
to  issue  generally  (i •  0.,  in  a  course  of  succession),  but  to  issue  share 
and  share  alike,  to  take  simultaneously ;  nor,  secondly,  to  a  case 
where,  by  giving  an  estate  tail  to  the  father,  an  estate  in  fee  given 
to  the  issue  would  be  altered  and  cut  down.  In  Doe  y.  Apiin  (&), 
the  devise  was  ''  to  William  Dympck  for  life,  and  afW  his  decease 
to  and  amongst  his  issue,  and  in  default  of  issue  "  then  over.  Here, 
though  there  were  distributive  words,  there  were  no  words  of 
inheritance  superadded  to  the  word  *Mssue,"  so  that  the  issue,  as 
purchasers,  could  only  have  taken  for  life,  and  thus  the  intention 
to  continue  the  estate  in  that  line  would  have  been  frustrated.  This 
was  the  argument  relied  on  at  the  Bar,  and  was  manifestly  the 

(a)  Wihnot'f  Cases,  272.  (6)  4  T.  R.  82. 
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H.  T.  1866.  foundation  of  that  decision.     In  Denn  y.  Puckeif(a)y  the  devise  was 
s«.J^v to  "  N.  W.  for  life,  without  impeachment  of  waste,  and  after  hia 
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0.  "  decease  to  the  issue  male  of  his  body,  lawfully  begotten,  and  to 

*'  the  heirs  and  assigns  of  such  issue  male  for  ever ;  and  in  default 
^*  of  such  issue  male,  then  to  W.  W."  Here  were  no  words  pointing 
to  more  than  one ;  it  was  a  limitation  to  the  heirs  male  severally  and 
successively  (as  Wilmot,  C.  J.,  stated  in  Doe  v.  Grew)^  and  so 
understood ;  the  only  mode  of  carying  it  out  was  by  giving  an 
estate  tail  to  N.  W.  That  case  is  plainly  different  from  the  present, 
even  if  it  be  considered  a  decision  that  N.  W.  took  an  estate  tail. 
But  it  did  not  amount  to  such  a  decision;  for  if  the  children  of 
N.  W.  took  the  fee  as  purchasers,  it  was  a  contingent  remainder, 
and  was  barred  by  a  recovery  suffered  by  N.  W. ;  and  accordingly 
Lord  Kenyon  says,  "  guacunque  via^  without  determining  whether 
**  N.  W.  took  an  estate  in  tail,  or  for  life  only,  with  a  remainder 
'*  to  the  issue  in  fee,  the  lessor  of  the  plaintiff  is  not  entitled  to 
''recover ;"  and  the  other  Judges  agreed  that,  either  way,  there  must 
be  judgment  for  the  defendant.  The  case  is,  therefore,  no  decision 
on  the  present  question.  It  was  exactly  like  the  present  case, 
so  far  as  it  relates  to  the  fee-simple  lands,  as  to  which  this  Court- 
need  not  have  expressed  an  opinion,  whether  the  children  of  W. 
Roddy  were  issue  in  tail,  or  contingent  remaindermen ;  because  the 
recovery  has,  in  either  view  of  that  question,  extinguished  their 
rights.  The  next  case  to  which  I  shall  refer  is  Frank  v.  SUmn  (6). 
There  the  devise  was  '*  to  B.  F.  for  the  term  of  his  natural  life, 
'*  without  impeachment  of  waste,  and  with  jointuring  power ;  and 
"  from  and  after  his  decease,  to  the  issue  male  of  the  body  of  B.  F., 
"  lawfully  begotten  or  to  be  begotten,  and  their  heirs  ;  and  in  default 
**  of  such  issue,  then  over."  It  was  certified  that  B.  F.  took  an 
estate  taiL  No  reasons  are  given;  but  the  case  differs  from  the 
present  in  the  same  respects  as  Denn  v.  Puchey  and  Doe  v.  Grew. 
In  Doe  V.  Goldsmith  (c),  the  devise  was  '*  to  my  son  Francis 
'*  during  his  life,  and  after  his  decease  to  the  heirs  of  his  body 
^'lawfully  to  be  begotten,  in  such  parts,  shares  and  proportions^ 

(a)  5  T.  B.  290.  {b)  3  East,  548. 

(c)  2  Marsh,  517. 
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"manner  and  form  as  he  shall  appoint;  and  in  default  of  such  heirs  H.  T.  1856. 
''of  his  body,  then  to  J.  G.  in  fee."     The  Court  considered  that     v— ^> * 
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the  meaning  of  the  testator  was  very  obscure,  but  that  the  words  v. 

FZTZOBBAJLD. 

''heirs  of  the  body**  should  receive  their  technical  signification, 
even  though  the  testator  mistook  their  meaning ;  and  consequently 
that  Francis  took  an  estate  tail.  This  case,  therefore,  is  of  the 
same  class  as  Jesson  v.  Wright ;  and  the  testator  did  not  use  any 
word  explanatory  of  his  meaning,  in  using  the  technical  words. 
Mr.  Jarman  observes  on  this  case  (voL  2,  p.  805),  that  much  stress 
was  laid  on  the  devise  over,  as  demonsttating  a  general  intent  that 
the  estate  was  not  to  go  over  until  a  general  failure  of  issue ;  but 
that  it  is  diflBicult  to  understand  how  this  intention  could  be  rendered 
more  distinctly  apparent  than  by  an  express  devise  to  those  very 
objects.  Doe  Sf  Candler  v.  Smith  (a)  was  also  strongly  relied  on 
by  the  Couusel  for  the  defendant  in  error.  It  was  a  devise  "  to 
*'  Mary  Ayscough  and  the  heirs  of  her  body,  lawfully  to  be  begotten, 
^'for  ever,  as  tenants  in  common,  and  not  as  joint  tenants;  and 
^'  in  case  she  should  die  under  twenty-one  or  without  leaving  issue 
*'  of  her  body  lawfully  begotten,''  then  to  R.  A.  in  fee.  It  was  very 
properly  held  that  Mary  Ayscough  took  an  estate  tail.  Here  were 
not  only  the  words  "  heirs  of  the  body,"  but  there  was  no  separate 
devise  to  M.  A.  herself,  nor  anything  to  cut  down  the  legal  effect 
or  construction  of  the  devise  to  the  heirs  of  the  body.  Where  the 
limitation  is  to  heirs  of  the  body,  the  principle  now  recognised  is, 
that  they  create  an  estate  tail,  and  that  words  added,  either  such  as 
"tenants  in  common,"  share  and  share  alike,"  &C.,  are  to  be  rejected 
as  repugnant:  2  Jarm.  on  WillSy  p.  303,  last  edition.  In  Doe 
^v.  Cooper (b)  the  devise  was  "to  Richard  Cock  for  life  only,  and 
"after  his  decease  to  the  lawful  issue  of  the  said  Richard  Cock, 
"  as  tenants  in  common ;  but  in  case  the  said  Richard  Cock  shall  die 
"  without  leaving  lawful  issue,  then  to  K  H."  Here  was  no  limi- 
tation grafted  upon  that  to  the  issue,  and  it  was  held  an  estate  tail 
in  Richard  Cock  ;  because  the  general  intention  that  the  estate 
should  not  go  over  until  failure  of  his  issue  could  not  otherwise 

(a)  7  T.  R.  631.  (6)  1  East,  229. 
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H.  T,  185&  be  carried  into  effect.    Lastly,  in  Jesion  v.  Wright  (a),  there  were 
^    ■^v    ->     no  words  of  inheritance  supperadded  to  the  limitation  to  the  issue, 
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o.  who,  therefore,  as  purchasers,  could  only  have  taken  for  life. 

I  believe  I  have  now  adverted  to  the  strongest  English  cases 
which  were  cited  in  the  argument  in  support  of  the  construction  of 
an  estate  tail  in  William  Roddy,  with  the  exception  of  one  to  which 
I  shall  subsequently  refer.  I  shall  now  proceed  to  consider  the 
Irish  decisions.  It  was  considered  below,  the  consequence  of  holding 
that  William  Roddy  took  only  for  life  would  be  to  overturn  a  series 
of  authorities  decided  in  the  Irish  Courts.  I  should  be  sorry  to 
hold  an  opinion  which  would  have  such  an  effect.  It  will,  how- 
ever, be  found,  if  I  am  not  mistaken,  that  none  of  those  cases  is 
similar  to  the  present,  and  that  only  one  approaches  closely  to  it  in 
its  circumstances. 

The  first  case  to  which  I  shall  advert  is  Irtain  ,y,  Cufft{V). 
The  devise  was  '*  to  Olivia  Irwin  for  life,  without  impeachment  of 
**  waste;  and  from  and  after  her  decease,  in  trust  for  her  issue  male 
**and  their  issue  male,  in  such  manner  as  the  said  Olivia  should 
'*  appoint ;  and  in  default  of  such  issue  male,  then  to  Henry  Irwia,* 
^.  Now  here,  first,  no  estate  was  given  to  the  issue  in  defitalt 
of  appointment.  Secondly,  it  was  no  more  than  a  devise  to  Olivia 
for  life,  remainder  to  her  issue  male  and  their  issue  male,  which 
clearly  carried  an  estate  tail.  Thirdly,  there  were  no  words  of 
distribution,  as  "to  and  amongst,"  showing  that  more  than  one 
were  to  take.  Fourthly,  there  was  no  such  word  as  ''child,'*  to 
restrain  the  indefinite  meaning  of  ''issue  male."  Fifthly,  the 
nature  of  the  estate  given*  to  the  issue  was  not  inconsistent  with  an 
estate  tail  in  the  parent.  In  Briscoe  v.  Briscoe  (c),  the  devise  to 
John,  Robert  and  Edward  Whitty,  as  tenants  in  common  during 
their  respective  lives,  equally  to  be  divided  between  them,  without 
impeachment  of  waste,  and  from  and  after  their  respective  deaths 
to  the  use  of  the  lawful  issue  male  of  the  bodies  of  John,  Robert 
and  Edward  Whitty  respectively,  in  such  shares  and  proportions, 
if  more  than  one  son,  and  such  incumbrances  for  a  daughter  or 

(a)  2  BU.  1.  (6)  Hay.  30. 

(c)  Hay.  34. 
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daughters' portions  as  John,  Robert  and  £dward  Whittj  respectiyely,  H.  T.  1856. 
bj  deed  or  will,  should  limit  and  appoint  to  such  their  sons  and     ^»   \    S 
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diDghters ;  and  in  case  any  of  the  said  John,  Robert  or  Edward  o. 

should  die  without  issue  male  or  female,  then,  as  to  the  share  of 
John,  to  the  use  of  Robert  and  his  lawful  issue  male,  with  like 
power  of  dividing  same  amongst  his  sons,  or  charging  it  for  daugh- 
ters: then  foUowed  cross  limitations  of  the  like  nature  as  to  the 
other  two  shares,  it  being  the  testator's  intention  that  the  said  lands 
shoald  continue  with  his  said  three  sons  and  their  lawful  issue  male, 
subject  to  daughters'  provisions,  while  any  male  issue  should  remain 
of  his  said  sons.  This  was  properly  held  to  be  an  estate  tail.  But 
what  analogy  has  that  case  to  the  present  ?  The  testator  had  in 
express  terms  said,  "  I  mean  all  the  male  issue,  so  long  as  there  are 
toy,  to  succeed  their  father ;"  and  yet  he  gave  the  issue,  as  pur- 
chiflers,  no  estate  of  inheritance ;  the  father,  therefore,  must  take  an 
estate  tail.  In  neither  of  these  cases  are  any  reasons  assigned  for  the 
jodgments;  but  those  judgments  are  undoubtedly  correct,  on  the 
gnmnds  which  I  have  stated.  In  Croly  v.  Croly  (a),  the  devise  is  to 
''Bichard,  for  and  during  the  term  of  his  natural  life,  and  from  and 
**after  his  decease  to  the  use  and  behoof  of  his  issue  male  and. female, 
*'iQ  such  proportion  or  proportions  as  he  should  think  fit  by  his  last 
''will  to  devise  the  same ;  and  in  case  Richard  shall  die  leaving  no 
"issue  male  or  female,"  &c.  No  reasons  are  given  here ;  but  the  de- 
cision was  quite  proper,  because  there  were  no  superadded  words 
of  limitation  to  the  bsue,  and  they  could  only  take  through  the 
tnoestor ;  and  such  was  the  argument,  and  such,  no  doubt,  was  the 
lesson  of  the  certificate.  In  WhiUitt  v.  Thompson  (&),  the  words 
•re,  '*  I  give  and  devise  to  my  said  son  all  my  freehold  and  lease- 
^'hold  estates,  and  to  his  issue  male  and  female,  in  such  shares, 
**  manner  and  proportion  as  he  may  by  deed  or  will  appoint,  &c. ; 
''ttd  in  case  of  the  death  of  my  said  son  without  lawful  issue,"  over. 
Clearly  this  was  an  estate  tail;  there  was  no  express  devise  for 
life  to  the  son ;  it  was  to  the  son  and  his  issue  male  and  female : 

this  has  been  repeatedly  ruled  to  be  an  estate  tail,  and  no  doubt  it 
is. 

W  Bat  1.  (6)  12  Ir.  Eq.  Rep.  119;  S.  C,  1  Ir.  C.  L.  Rep.  633. 
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H.  T.  1856.       Martin  v.  M^Caualand  (a)  is  the  case  to  which  I  alluded  as 

JSxch,  Cham^ 

<-— V the  onlj  Irish  one  with  which  a  reversal  of  the  present  jadgment 
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V.  would  most  nearly  appear  to  conflict.     The  devise  in  that  case  was 

nTZCUEBAIJ). 

this: — '* I  leave  and  bequeath  to  mj  son  Robert  M'Causland,  during 
*'  the  term  of  his  natural  life,  all  my  estate,  right,  title  and  interest  in 
*'  the  lands  of  C ;  and  in  case  mj  son  Robert  shall  marry  with  the  oon- 
"  sent  of  his  mother,  if  living,  then  I  devise  the  same  to  any  issue  he 
<<  may  happen  to  have  by  his  wife,  in  such  manner  as  he  shall  by  deed 
*'  or  will  direct,  limit  or  appoint ;  and  for  want  of  such  appointment,  to 
go  equally  among  them,  share  and  share  alike ;  but  in  case  my  said 
son  Robert  shall  die  without  issue,"  then  to  testator's  son  Marcus. 
The  Court  of  Common  Pleas  held  that  under  this  devise  Robert 
took  an  estate  tail.  I  admit  that  here  was  an  express  estate  for 
life,  also  words  tantamount  to  words  of  distribution,  and  also  words 
sufficient  to  vest  in  the  issue  of  Robert,  as  purchasers,  an  estate 
of  inheritance;  and  also  that  the  word  was  ''issue,''  not  ''heirs 
of  the  body;"  and  that  in  all  these  respects  the  case  resembles 
the  present.  There  is,  however,  this  distinction,  that  the  testator 
did  not  there  interpret  the  word  "  issue "  by  the  use  of  the  word 
"child."  This  distinction  is  not  unimportant;  for  that  circom- 
stance  was  relied  upon  as  distinguishing  the  case  from  others 
cited,  in  which  an  estate  for  life  only  was  held  to  pass.  I  do 
not,  therefore,  consider  the  case  of  Martin  v.  3PCausland  as 
in  all  respects  a  precedent  for  this. 

I  may  here  refer  to  the  case  of  North  v.  Martin  (&),  where,  by 
a  settlement,  lands  were  limited  to  husband  and  wife  for  their 
lives,  remainder  to  the  heirs  of  the  body  of  the  husband  on  the 
body  of  the  wife,  4uid  their  heirs,  and,  if  more  children  than 
one,  equally  to  be  divided  among  them  as  tenants  in  common; 
and  for  default  of  such  issue,  to  the  wife  and  her  heirs.  Sir  J. 
Leach,  yice-Chancellor,  held  that,  but  for  the  interpretive  words, 
the  husband  would  have  taken  an  estate  tail ;  but  that  they 
restricted  the  words  ''heirs  of  the  body;"  and  he  held  further, 
that  the  limitation  over,  in  default  of  such  issue,  must  be  under- 
stood as  confined  to  the  issue  previously  described. 

(a)  4  Ir.  Law  Rep.  340.  (h)  6  Sim.  266. 
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It  is  remarkable  that  thifl  case  of  Martin  y.  JPCawland  was  H.  T.  1856. 
not  relied  on    in  Montgomery  v.  Montgomery  hj  the    eminent       _  \ 
CooDsel  who  argued  for  an  estate  tail,  nor  do  I  find  it  adverted  „, 

to  io  the  late  edition  of  Jarman  on  Wills.  My  Lord  Chief  Justice 
Doherty  is  reported  to  have  said : — '*  We  think  the  words  here 
^'nfled  by  the  testator  intimate  a  general  intention  that  the  estate 
** should  not  go  over  to  his  son  Marcus,  antil  an  indefinite  failure 
**  of  issue  of  Robert;  this  being  so,  we  only  follow  the  current  of 
''lothorities  from  Robinson  v.  Robinson  to  Jesson  v.  Wright^ 
"in  holding  an  estate  tail  to  be  vested  in  Robert.  Being  satisfied, 
^u  we  are,  that  it  was  the  general  intention  of  the  testator  to 
'^giTe  Robert  an  estate  tail,  we  are  of  opinion  that,  in  order  to 
**ciit  down  that  estate,  it  would,  in  the  words  of  Lord  £Idon,  in 
'^Jeuon  Y.  Wright^  be  absolutely  necessary  that  a  particular  in- 
''tOBt  should  be  found  to  control  and  alter  it,  as  clear  as  the  general 
**  intent  here  expressed."  Now,  with  the  utmost  deference  to 
the  very  distinguished  Judge  who  is  thus  reported,  the  reasoning 
applying  to  a  devise  for  life,  remainder  to  the  '^  heirs  of  the  body" 
of  the  devisee  cannot  be  strictly  used  with  respect  to  remainder 
to  issue.  Again,  when  the  learned  Chief  Justice  says  that  when 
it  is  once  **  ascertained  that  an  estate  is  not  to  go  over  until  after 
'^in  indefinite  failure  of  issue  of  the  devisee  for  life,  the  estate  of 
"that  devisee  must  be  enlarged  to  an  estate  tail,"  he  appears  to  have 
lost  sight  of  an  element  always  attended  to  in  these  cases,  and  essen- 
tial to  the  position,  viz.,  the  want  of  a  limitation  of  estate  of  inherit- 
ance to  the  issue  as  purchasers :  for  if  the  estate  be  thereby  kept  in 
the  line  of  the  issue  of  the  devisee  for  life,  the  necessity  of  enlarging 
the  express  estate  for  life  ceases  to  exist. 

I  am  disposed  to  think  that  this  case  went  farther  than  any  of  the 
English  authorities,  except,  perhaps,  King  v.  Burehell  (a).  In  that 
caae,  John  Blunt  devised  '*  to  his  cousin  John  Harris,  second  son  of 
^Thomas  Harris,  by  his  sister  Sarah,  for  life,  remainder  to  the  issue 
"male  of  John  Harris,  and  to  his  and  their  heirs,  share  and  share 
'^aHke,  and,  for  want  of  such  issue,  to  the  issue  female  of  John  Harris, 
"and  her  and  their  heirs;  and  for  want  of  such*  issue,  to  William 

(a)  Amb.  379 ;  S.  C,  4  T.  B.  296,  n. ;  1  Eden,  24. 
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H.  T.  1856.  *'  King,  his  heirs  and  assigns  for  ever."    The  estates  devised  in  these 
Exchm  Chfon*  , 

- — v-^— '     words  were  estates  in  the  parish  of  Hanton  and  Linton,  in  Kent. 

BODDT 

V,  Here,  no  doubt,  were  an  express  estate  for  life,  a  remainder  to  issue, 

FITZGERALP. 

*'not  heirs  of  the  bodj,**  words  of  distribution,  and  superadded  words 
of  inheritance :  t.  €.,  in  all  respects  the  ingredients  in  the  present  case, 
save  one,  that  is,  that  there  was  no  such  expression  as  '^  child  **  to 
indicate  the  testator's  meaning  in  using  the  word  "  issue.**  But 
then  (according  to  the  report  in  Ambler^  and  both  the  other  Re- 
ports) followed  a  devise  of  other  premises  at  Maidstone,  in  these 
words,  **  to  John  Harris  for  life,  remainder  to  the  issue  male  of  the 
'<  body  of  John  Harris,  and  to  their  heirs ;  and  for  want  of  such  issue, 
'*  to  William  King,  his  heirs  and  assigns  for  ever.**  It  will  be  ob- 
served that  in  the  latter  devise,  the  words  *^  share  and  share  alike** 
do  not  occur;  that  is,  there  was  nothing  to  extend  "issue  male** 
beyond  a  single  person.  Now,  according  to  the  report  in  AmUer^ 
the  question  arose  upon  recovery  suffered  by  John  Harris,  of  the 
Maidstone  premises.  If  this  be  so,  the  case  was  clearly  within 
former  authorities,  viz.,  than  an  estate  to  one  for  life,  with  remainder 
to  his  issue  male  generally,  and  their  heirs,  is  an  estate  taiL  In  this 
view  of  the  case,  it  is  no  authority  in  support  of  Martin  v.  M^Caus* 
landf  or  of  the  present  judgment.  Understood  as  a  decision  of  any 
greater  extent  than  I  have  suggested  it  to  be,  it  is  not  too  much  to 
say,  after  the  observations  made  upon  it  in  several  modern  cases, 
that  £ing  v.  Burchell  is  to  be  considered  as  not  a  satisfactory 
authority.  Mr.  Feame  (p.  164)  says,  it  was  *'  a  pretty  strong  case,** 
a  rather  significant  expression,  and  seems  to  rest  the  decision  upon 
the  proviso,  that  if  J.  H.  or  his  issue  should  alienate,  <&c.,  they  should 
pay  a  sum  of  money,  as  indicating  an  intention  that  the  issue  should 
not  take  in  fee.  It  is  enough,  however,  at  present,  to  say  that  the 
language  of  the  will  in  that  case,  as  in  Martin  v.  M^Causland,  is 
distinguishable  from  that  in  the  will  before  us,  and,  consequently, 
that  a  different  decision  in  this  case  will  not  necessarily  overrule 
either  of  the  others. 

Let  us  now  see  whether  we  do  not  run  the  risk  of  encountering 
well-considered  and  established  cases  in  England,  by  holding  that 
William  Roddy  took  more  than  a  life  estate.     In  Loddingtan  v. 
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Stm«  (a),  the  devise  was  to  Evers  Armyn  for  life,  withoat  impeach-  H.  T.  1866. 
Qent  of  waste ;  and  in  case  he  should  have  issue  male,  then  to  such      — ^/— -^* 

BODDT 

sane  male  and  his  heirs  for  ever ;   and  if  ke  should  die  without  v. 

Bsue  male,  then  to  Sir  T.  B.  in  fee.  It  was  held  that  E.  A.  took 
or  life  onlj,  with  a  contingent  remainder  in  fee  to  his  issue  male. 
'.  cannot  distinguish  that  case  from  this.  It  may  be  said  that  the 
^ord  "  his  "  indicated  an  eldest  son,  as  purchaser.  But  I  think  that, 
10  far  from  this  circumstance  being  an  argument  in  favour  of  an 
»tate  for  life  in  the  ancestor,  it  is  rather  the  other  way  ;  for, 
iuppose  three  or  four  sons,  the  eldest  (if  issue  male  be  confined 

0  one)  would  take  all,  and  the  others  nothing,  and  so  some  issue 
vould  be  unprovided  for,  unless  the  ancestor  took  an  estate  tail. 
Loddington  v.  Kime  is  recognised  as  law  in  recent  coses ;  amongst 
>thers,  in  Montgomery  v.  Montgomery,  In  Doe  v.  Collis{b)^  it 
vas  held  that  **  issue  "  is  a  word  of  limitation  or  a  word  of  purchase, 
18  will  best  effectuate  the  testator's  intention.  In  that  case  the 
levise  was  to  testator's  two  daughters,  to  be  equally  divided  between 
hem,  viz.,  one  moiety  to  Eleanor  and  her  heirs  for  ever,  and  the 
>ther  moiety  to  Susanna  for  life,  and  after  her  decease  to  the  issue 
)f  her  body  lawfully  begotten,  and  their  heirs  for  ever ;  and  it  was 
leld  that  Susanna  took  only  for  life.  In  Greenwood  v.  Rothweli  (e)^ 
;he  devise  was  to  J.  G.  during  his  life,  and,  from  and  after  his 
lecease,  to  all  and  every  the  issue  of  the  body  of  J.  G.,  share  and 
ihare  alike,  as  tenants  in  common,  and  the  heirs  of  such  issue.  It 
iras  held  that  J.  G.  had  only  a  life  estate  ;  and  the  Master  of 
Jie  Rolls  acted  on  the  certificate  (d),     Crozier  v.  Crozier  (e)  is 

1  case  similar.  Slater  v.  Dangerjield  (f)  was  a  devise  to  G.  D., 
*or  and  during  the  term  of  his  natural  life,  and  from  and  immediately 
ifter  his  decease  to  all  and  every  the  lawful  issue  of  G.  D.,  their 
leirs  and  assigns  for  ever,  as  tenants  in  common,  and  not  as  joint 
lenants,  when  and  as  they  shall  attain  twenty-one.  Held,  that 
jr.  D.  took  only  fbr  life.  The  decision  is  distinctly  grounded  on 
;he  distinction  between  the  word  ''  issue,**  and  *'  heirs  of  the  body.** 

(a)  1  Ld.  Baym.  208;  S.  C,  1  Salk.  224.  (&)  4T.  B.  294. 

(c)  6  8cott,  N.  R.,  670.  (</)  6  Bear.  492. 

(e)  3  D.  &  War.  873.  09  15  M.  &  W.  268. 
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H.  T.  1856.  A  very  high  authority  on  this  part  of  the  case  is  Xe«ff  v.  Motley  (a). 

Exch.  Cham, 

^^>^— ^     It  was  a  devise  to  H.  J.  for  life,  with  remainder  to  his  lawful  issue 

BODDT 

o.  and  their  respective  heirs,  in  such  shares  and  proportions,  and  suh- 

riTZOSBALD. 

ject  to  such  charges  as  the  said  IL  J.  should  by  deed  or  will  appoint ; 
but  in  case  he  should  not  marry  and  have  issue  who  should  attain 
twenty-one,  then  to  O.  In  this  case  it  was  held  that  H.  J*  was 
tenant  for  life.  I  think  these  cases  very  clearly  show  that  where 
there  is  a  devise  to  one  for  life,  remainder  to  his  issue  in  shares 
and  proportions,  with  words  of  limitation  in  fee  to  such  issue 
respectively,  the  first  devise  gives  only  a  life  estate,  where  there 
is  no  devise  over,  in  failure  of  issue  of  the  first  taker. 

I  have  now  to  consider  the  efiect  of  such  a  devise  over, '  and 
whether  it  can  have  the  efiect  of  altering  the  estate  given  to  the 
issue,  and  enlarging  that  given  to  the  ancestor ;  and  I  think  the 
authorities  show  that  it  will  not ;  and  that  instead  of  the  devise  over 
explaining  or  controlling  the  previous  limitations,  the  latter,  on  the 
contrary,  will  explain  the  devise  over.  I  shall  first  take  cases  in 
which  the  words  were  indisputably  words  of  purchase.  Thus  in 
Ginger  t.  White  (&),  there  was  a  devise  to  John  for  life,  and,  after 
his  decease,  to  the  male  children  of  John,  successively  one  after 
another,  as  they  are  in  priority  of  birth,  and  to  their  heirs  and 
assigns ;  and,  in  default  of  such  male  children,  to  female  children  ; 
and  in  case  John  shall  die  without  issue,  then  to  J.  M.  in  fee. 
It  was  argued  that  the  efiect  of  this  devise  over  was  to  make  John 
tenant  in  tail;  but  it  was  held  that  "issue"  in  the  devise  over 
must  be  construed  with  reference  to  children,  and  that  John  was 
only  tenant  for  life.  The  same  rule  prevailed  in  Goodrighi  t. 
Denham{c),  It  is  needless,  however,  to  do  more  than  refer  to 
the  late  well  considered  case  of  Foster  v.  Hayes  (d). 

Let  us  now  consider  the  cases  in  which  the  words  are  not  clear 
words  of  purchase,  as  "  son ''  or  *'  child,"  but  "  issue,"  or  other,  words 
capable  of  either  meaning.  And  it  is  in  my  o{(inion  fully  estab- 
lished that  if  the  general  scope  of  the  will  shows  that  such  latter 
words  were  used  as  words  of  purchase,  a  devise  over  in  default 

(a)  1  Y.  &  C.  589.  (6)  Willes,  348. 

(c)  Doug.  264.  (rf)  2E.  &B.27;  S.  C,  4  E.  &  B.  717. 
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«f  iasoe  (whether  the  word  "such"  is  used  or  not)  is  considered  H.  f.  1856. 

to  niake  no  di£fereiice,  and  will  not  make  the  person  whose  failore  of     v..J^v^-..^ ' 

nine  is  referred  to  tenant  in  tail.    Even  in  a  settlement,  as  m  North  v. 

T.  MaHm  (a),  estates  were  limited  to  the  wife  and  the  hasband  for 

tbeir  lives,  remainder  to  the  heirs  of  the  body  of  the  husband  on  the 

bodj  of  the  wife,  and  their  heirs,  and,  if  more  children  than  one, 

to  be  equally  divided  between  them  as  tenants  in  common,  and  there 

was  a  remainder  over  in  default  of  sach  issue ;  held  that  this  did  not 

giTO  an  estate  tail  to  the  husband,  but  must  refer  to  ^'children." 

Do9  T.  JReasoH  (b)  : — **  I  deyise  all  my  messuages  in  L.  to  Eliz. 

'^Croson  for  her  natural  life,  without  impeachment  of  waste,  and 

^immediately  after  her  decease  I  devise  the  same  unto  such  issue 

''of  the  body  of  £.  C.  as  shall  be  then  living,  and  to  the  heirs 

''of  such  issue';  and  if  there  shall  be  only  one  such  issue  or  child 

^of  the  body  of  £.  C,  then  I  give  the  whole  to  that^one  and  its 

"hein,  and  if  only  two  children,  then  to  those  two  and  their  heirs 

''equally,  to  be  divided  between  them  as  tenants  in  common ;  and 

"in  ease  E.  C.  shall  die  without  issue  of  her  body  then  living,  or  in 

"eise  all  such  issue  shall  die  without  issue,  so  that  all  and  every 

"the  descendants  of  her  body  shall  be  dead  without  issue,  then  I 

"devise  the  same  to  my  cousins  B.  &  F.*'    It  was  held  that  E.  C. 

to(^  only  for  life.     This  devise  over  was  very  strong.     Hochley 

^*Mawbey  (p)  was  a  devise  to  testator's  son  and  his  issue  lawfully 

begotten,  or  to  be  begotten,  to  be  divided  among  them  as  he  should 

tee  fit ;  and  in  case  he  should  die  without  issue,  then  that  the  estate 

sbould  be  sold,  and  the  produce  applied  in  a  certain  way.    The  son 

vas  held  to  take  only  for  life.      This  case,  although  sometimes 

<IQe8tioned,  has  been  recognised  by  the  latest  authorities*    In  Tar* 

ffont  V.  IftehoUi  (d),  testator  devised  the  residue  of  his  estates,  as  to 

ene  moiety,  to  pay  the  interest  to  his  daughters  during  their  lives, 

ttd,  from  and  after  the  respective  deceases,  then  as  to  the  principal, 

)Q  trust  for  all  and  every  the  respective  issues  of  his  said  daughters, 

wbether  sons  or  daughters,  living  at  the  respective  deceases  of  his 

blighters,  in  equal  shares,  to  be  paid,   if  a  son,  at  twenty-one, 

(a)  6  ffim.  266.  (Jb)  Cited  3  Welfoid,  242. 

(e)  1  Vef.  jnn.  143.  (<0  9  BeaT.  327. 
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H.  T.  1856.  and  if  a  daughter,  at  twenty-three ;  but  if  any  of  her  said  daughters 
^— ^v '     should  depart  this  life  without  leaving  any  such  issue,  or,  having  left 

BODDT 

V.  any  issue,  all  such  issue  should  depart  this  life  before  attaining  those 
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respective  ages,  then,  as  to  the  share  of  such  daughters  as  should  die 
without  leaving  any  issue,  in  trust  for  the  surviving  daughters.  It 
was  held  that  '^  an^^  issue  "  meant  the  issue  before  pointed  out,  viz., 
sons  and  daughters.  The  Master  of  the  Rolls  said  that  when  the 
case  is  doubtful,  that  construction  shall  prevail  which  most  benefits 
the  testator's  family  generally,  on  the  supposition  that  this  must 
more  nearly  correspond  with  his  intention.  So  in  the  present  case, 
I  would  adopt  a  construction  which  will  benefit  the  family  generally, 
and  not  sacrifice  all  to  the  father.  In  Montgomery  v.  Mont' 
gomery  (a).  Sir  K.  Sugden  considers  the  gift  over  on  failure  of 
issue  to  be  referrible  to  the  issue  already  mentioned.  There  was 
there  a  deyise  to  W.  Montgomery  during  his  natural  life,  and  no 
longer,  *'  unless  it  shall  so  happen  that  my  said  son  shall  survive  his 
"  present  wife  and  marry  a  second  or  other  wife,  by  whom  he  shall 
*'  have  lawful  issue  living  at  his  death ;  and  then  and  in  that  case, 
"  if  it  shall  so  happen,  I  leave,  &c.,  my  part  of  the  said  lands 
"  of  A,  upon  the  death  of  my  son,  leaving  issue  male  of  such  second 
*'  or  other  marriage,  to  such  issue  male,  share  and  share  alike ;  and 
*'  for  want  of  issue  male,  to  the  issue  female  of  such  second  or  other 
*'  marriage,  share  and  share  alike ;  and  in  case  it  shall  so  happen 
*'  that  my  said  son  shall  die  without  leaving  any  such  issue  of  a 
*' second  or  other  marriage,  then  I  devise  said  towns  and  lands 
^'  to  my  two  grandsons.''  Sir  E.  Sugden  held  that  the  words  "  my 
part"  were  sufficient  to  pass  the  whole  fee  to  the  issue  as  purchasers. 
This  case  was  attempted  to  be  explained  away,  on  the  ground  that 
the  devise  over  was  upon  the  general  failure  of  issue,  whereas  the 
estate  tail,  if  any,  to  be  implied  in  William  Montgomery,  would 
be  an  estate  in  tail  special,  t.  e.,  to  him  and  the  heirs  of  his  body  by 
an  after-taken  wife.  It  was  said  by  Counsel  that,  to  have  implied  an 
estate  in  tail  general  would  be  to  let  in  the  issue  by  the  first 
marriage,  whom  the  testator  was  anxious  to  exclude.  But  this 
is  quite  fallacious :  the  question  was,  whether  William  Montgomery 
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liad  any  species  of  estate  tail  ?  for  if  he  had,  the  plaintiff  wotild  H.  T.  1856. 
have  succeeded.     The  effect  of  this  decision  is,  that  a  devise  to     — ^ '' 

RODDT 

one  for  life,  with  remainder  to  his  issue  in  shares,  vesting  in  such  v, 

iBsne  either  directly  or  impliedly  a  fee-simple,  only  gives  the  first 
taker  an  estate  for  life,  notwithstanding  a  clause  giving  the  estate 
over  in  default  of  his  issue  generally ;  and  this,  because  there  is  no 
oecesdty  to  enlarge  the  life  estate,  or  to  sacrifice  either  the  par- 
ticular or  the  general  intention.  That  this  is  the  true  principle 
ippears  from  Kavanagh  v.  Moreiand{a)*  J£  the  Vice- Chancellor 
be  well  founded  in  what  he  says,  it  decides  the  present  case.  But  it 
is  argued  that  inasmuch  as  the  Vice- Chancellor  held  in  that  case 
tliat  the  first  taker  had  an  estate  tail,  his  language,  to  which  I  have 
referred,  was  extra-judicial.  This  I  cannot  admit :  I  do  not  conceive 
tbat  what  the  Judge  assigns  as  the  cause  or  ground  of  his  decision 
is  extra-judiciaL  But  it  is  then  said,  the  Vice- Chancellor  laid  down 
a  no?^  doctrine ;  I  apprehend  not :  it  is,  as  I  conceive,  the  original 
doctrine  established  by  a  series  of  former  authorities. 

Doe  V.  Burmall{b)  was  a  devise  of  all  testator's  estate  to  A 
ud  the  issue  of  her  body,  as  tenants  in  common ;  but  in  default 
of  such  issue,  or  being  such,  if  they  should  all  die  under  twenty- 
one,  and  without  leaving  issue,  then  it  was  held  that  A  took  for 
life  only,  and  that  all  the  limitations  subsequent  to  that  to  A  were 
^tingent,  and  destroyed  by  a  recovery  suffered  by  A.    Lord  Ken- 
yon  says: — "If  the  plaintiff's  Counsel  had  succeeded  in  proving 
"that  there  was  nothing  to  be  collected  from  the  will  to  show  that 
''the  children  were  to  take  only  for  life,  then,  according    to  the 
"case  of  Roe  v.  Chrew,  the  Court  would  have  endeavoured  to  convert 
^the  estate  of  A  into  an  estate  tail,  in  order  to  effectuate  the  inten- 
"tion  of  the  testator.    It  has  been  argued  that  the  words  in  the  will 
"aie  only  sufficient  to  give  an  estate  tail  to  her  children ;  but  I  think 
"there  is  enough  in  the  will  to  carry  the  fee  to  them."     Here  Lord 
Kmyon  distinctly  says,  **  that  because  there  was  not  enough  to  pass 
4e  fee  to  the  children,  they  were  not  purchasers." 
In  Doe  V.  Harvey  (c),  the  devise  was  of  testator's  real  estate  to 

(«)  I  Kay,  16.  (6)  6  T.  R.  30. 

(0  4B.&C.611. 
VOL.  7.  21  L 
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H.  T.  1856.  Thomas  Chapman  for  life,  remainder  to  and  amongst  the  heirs  of 

Exch.  Cham, 

' '     the  body  of  T.  C,  as  well  female  as  male,  to  take  as  tenants  in 

V,  common,  and  not  as  joint  tenants ;  and,  for  default  of  such  issue,  to 
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trustees,  for  500  years,  in  trust,  after  the  death  of  T.  C,  in  case  he 
shall  die  without  issue  of  her  body  lawfully  to  be  begotten,  to  raise 
£300  for  Anne  Chapman,  sister  of  Thomas,  for  her  support  until 
she  should  attain  twenty-one,  in  case  T.  C.  shall  happen  to  die 
without  issue  before  she  attains  the  age  of  twenty-one ;  and  then,  in 
case  of  the  death  of  T.  C.  without  lawful  issue,  to  pay  her  the  £300, 
and,  subject  to  the  term,  he  devised  to  J.  C.  and  C.  C,  for  th^ir 
lives,  and,  after  their  respective  deceases,  to  and  amongst  all  and 
every  the  heirs  of  the  respective  bodies  of  J.  C.  and  C.  C,  &c 
When  the  case  was  first  before  the  King's  Bench,  under  the  name 
of  Doe  V.  Covelly  in  Easter  Term  1816,  the  clauses  relating  to  the 
creation  of  the  term  were  omitted  in  the  statement  submitted  to  the 
Court ;  so  that  the  limitations  stood,  *^  to  T.  C.  for  life,  remainder  to 
*'  the  heirs  of  his  body,  female  as  well  as  male,  as  tenants  in  com- 
"  mon  ;  and  for  default  of  such  issue,  then  to  J.  C.  and  C.  C*  In 
this  state  of  things,  the  word  "  estate  "  was  considered  to  carry  the 
fee  to  the  issue  of  T.  C,  and  accordingly  he  was  held  to  be  tenant 
for  life  only ;  but,  upon  the  subsequent  discussion  of  the  case,  it  was 
thought  the  provisions  in  the  will,  then  for  the  first  time  introduced, 
showed  that  the  word  "  estate  "  did  not  carry  the  fee,  and  therefore 
T.  C.  was  ultimately  held  to  be  tenant  in  taiL  No  case  can  show 
more  clearly  than  this  the  contrast  between  those  cases  in  which 
a  fee  is  given  to  the  issue,  and  those  in  which,  for  want  of  super- 
added words  of  limitation,  they  would  take  only  for  life.  Sir  £. 
Sugden  had,  in  the  case  of  Rj^an  v.  CawUy  (a),  laid  down  the  like 
doctrine,  and  put  the  decision  in  Jesson  v.  Wright  upon  that  dis- 
tinct ground,  viz.,  the  want  in  that  case  of  any  words  to  carry 
more  than  a  life  estate  to  children  considered  as  purchasers ;  and 
again,  in  Crozier  v.  Crozier  (b).  So  in  Woodkaute  v.  HemeU  (c), 
Vice- Chancellor  Wood  emphatically  repeats  the  language  which  he 
used  in  Kavanagh  v.  Moreland. 

(«)  LI.  &  G..  temp.  Sug.,  7.  (6)  3  D.  &  W.  381. 

(c)  1  K.  &  J.  352. 
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I 

How  is  the 'law  summed  up  in  2  Jarman  on  Wilhy  last  ed.,  H.  T.  1857< 

pp.  371,2? — "Where  words  of  distribution,  together  with  words     ^^ — ^^ ' 

*'  which  carry  an  estate  in  fee,  are  attached  to  the  gift  to  the  issue,  v, 

^  the  ancestor  takes  for  life  only ;  and  the  result  is  the  same,  whether 
^'  the  fee  be  given  by  the  technical  words  '  heirs  and  assigns,'  or  by 

I 

"  ^  such  words  as  '  estate,'  '  part,'  '  those,'  &c.,  occurring  in  the  de- 
^  **  acription  of  the  subject  of  gift,  or  words  imposing  a  pecuniary 
^  '*  charge  upon  the  issue ;  and  whether  the  gift  to  the  issue  be  direct, 
'ff  ^  or  by  implication  from  a  power  to  appoint  to  them,  and  whether 
^^  ^  there  is  a  gift  over  on  general  failure  of  issue  of  the  ancestor 
if  <<  or  not."  Now,  is  the  law  here  laid  down  supported  by  the  author- 
!>'  ities,  or  is  it  not  ?  In  my  opinion,  it  is  fully  and  clearly  so ;  and 
•■  then  there  is  an  end  of  the  question  here;  for  here  is  an  express 
II  estate  for  life  to  W.  R.,  with  a  remainder  to  his  issue  distribn- 
B  tively,  and  an  estate  in  fee  to  each  of  them ;  for  this  is  the  effect 
I:  of  the  words  ''  in  such  manner  "  in  the  power.  This  is  clear  from 
n  Bex  V.  Marquis  of  Stafford  (a),  Crozier  v.  Crozier  (b) ,  and  other 

0  cases. 

d       And  here  I  must  advert  to  a  passage  in  the  judgment  below 

1  in  the  present  case.  The  Chief  Justice  distinguishes  the  case 
b  of  Lees  v.  Mosley  from  the  present,  on  the  ground  that,  in  Lees 
I  T.  Mosle^y  ihi  word  '^  heirs  "  was  superadded  to  the  word  '^  issue," 
g  *'not  as  here  (says  my  Lobd  Chief  Justice),  where  the  word 
I  *  issue '  is  not  followed  by  words  of  limitation."  This,  however, 
I  I  conceive  to  be  an  error;  for  there  are  here  words  amounting 
I  to  superadded  words  of  limitation,  t.  e^  an  implied  estate  in  fee- 
I  mmple  given  by  the  law  to  the  issue.  Another  ground  of  dis- 
,  tinction  between  the  present  case  and  Lees  v.  Mosley^  relied  upon 
f  by  the  Chief  Justice  below,  was  the  special  nature  of  the  limi- 
,  tation  over  in  the  latter  case,  viz.,  in  case  the  son  did  not  marry 

and  have  issue,  who  should  attain  twenty-one.  Now,  a  little  atten- 
tion to  the  judgment  of  Baron  Alderson  will  show  that  thi0  special 
limitation  over  was  regarded  as  of  value  only  as  indicating  an  inten- 
tion that  the  issue  should  take  a  fee ;  and  Baron  Alderson  sftys  that 
cannot  affect  the  case,  because  the  issue  had  a  fee  expressly  limited 

(a)  7  East,  521 .  (A)  3  P.  &  W.  378. 
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H.  T.  1856.  to  them  already ;  so  that  it  was  not  the  nature  of  the  devise  over 
^v^-*-^ '    that  was  the  basis  of  the  decision,  but  the  estate  in  fee  (no  matter 

BODDT 

V.  how  inferred)  vested  in  the  issue.    I  cannot  therefore  see  anj  dis* 

tinction  between  this  case  and  Lees  v.  Mosley^  by  reason  of  the 
nature  of  the  limitation  over  in  that  case. 

That  no  estate  will  be  vested  in  the  first  devisee,  greater  than  a 
life  estate,  unless  there  be  a  clear  necessity  for  it,  is  further  evi- 
denced by  a  class  of  cases  which  decide  that  where  an  estate  for 
life  is  given  to  the  father,  and  a  remainder  to  his  issue,  for  life 
or  in  tail,  and  there  is  then  a  limitation  over  in  default  of  issue 
of  the  father,  so  as  to  create  an  estate  tail  in  him  by  implicatioo» 
that  estate  tail  will  be  only  an  estate  in  remainder,  expectant  on 
the  previous  life  estate  or  estate  tail  in  the  issue :  as  in  Doe  ▼• 
HdUy  (a).  Parr  v.  Swindalh  (b)  and  Doe  v.  Gallini  (c). 

It  has  been  argued  in  this  case,  as  in  many  others,  that,  unless 
we  imply  an  estate  tail  in  William  Roddy,  a  case  might  exist  in 
which  a  child  or  descendant  of  William  Roddy  might  be  left  unpro- 
vided for.  Such  an  event  might  certainly  happen  in  one  of  two 
ways ;  first,  in  the  event  of  a  child  of  William  Roddy  surviving 
the  testator,  and  then  dying  during  his  father's  life,  leaving  a  child  ; 
or  secondly,  in  the  event  of  a  child  of  William  Roddy  dying  in  the 
testator's  lifetime,  leaving  a  child.  Now,  in  the  fiv^  of  these  two 
cases,  the  grandchild  of  William  Roddy  would  not  be  unprovided 
for,  according  to  my  construction  of  the  will ;  for  his  father  would 
take  a  vested  estate  in  remainder  in  fee,  which  would  descend 
to  him;  and,  in  the  second  event,  the  argument  may  be  met 
by  the  observations  of  Sir  John  Leach,  in  Malcolm  v.  Taylor  (d). 
He  says : — "  The  objection  to  this  construction  is,  that  if  a  son 
'^  married  and  died  under  twenty-one,  leaving  a  child,  such  child 

r 

'would  take  nothing;  and  I  agree  that  it  is  probable  that,  if 
*Uhe  possibility  of  such  an  event  had  occurred  to  the  testatrix, 
''she  would  have  provided  for  it;  jand  the  inquiry  then  is,  whe- 
'^ther  the  testatrix  used  the  words  'dying  without  issue,'  in  order 

(a)  8  T.  R.  5.  (6)  4  Russ.  283. 

(c)  5  B.  &  A.  621 ;  S.C,  3  A.  &  E.  340. 
(<0  2R.  &M.  421. 
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^to  provide  for  that  event?"     And,  in  Doe  v.  Gallini{a\  Tin-  H.  T.  1856. 
_                                           ,                               ,                                    .           -          Exch,  Cham, 
tfial,  C.J.^  says: — "It  is  objected,  against  this  construction,  that,     >^ v ' 
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^'if  the  estate  tail  is  given  to  the  grandchildren  as  purchasers,  and  v. 

^'one  of  them  had  died  in  the  lifetime  of  the  testator,  and  had  left 

^"^ issue,  that  issue  could  not  have  inherited;  but  the  devise,  as  to 

* '  such  grandchild,  would  have  altogether  failed  as  a  lapsed  devise. 

'^^  It  may  be  admitted  that  such  would  be  the  consequence;   but 

^^  it  is  to  be  observed,  in  reply,  that,  as  this  supposed  event  takes 

^^  place  in  the  lifetime  of  the  testator,  it  was  open  to  him  to  make 

*^  such  new  disposition  of  his  property  as  he  might  think  fit,  on  this 

**  change  in  his  family  taking  place ;  and  the  argument  therefore  is 

***  not  entitled  to  the  same  weight  as  where  the  construction  put  upon 

"a  will  is  such  that  a  failure  in  the  manifest  intention  of  the  testa- 

^'  tor  must  necessarily  follow,  by  an  event  which  takes  place  after 

**1iis  death,  at  which  time  he  can  have  no  control  over,  and  no 

*'  means  of  applying  a  remedy  to,  the  contingency  which  has  taken 

**place,'' 

It  has  also  been  argued  that  the  fact  of  the  limitations  of  three 
classes  of  estates  to  the  three  sons  respectively,  and  the  devise  to 
the  eldest  son,  being  only  in  the  event  of  failure  of  issue  of  those 
yoonger  sons,  makes  this  a  peculiar  case,  as  clearly  indicating  the 
general  intention  that  the  estate  should  not,  in  any  other  eventi  go 
oyer  to  the  heir.  I  cannot  see  that  this  at  all  alters  the  complexion 
of  the  case,  or  that  it  can  be  viewed  otherwise  than  as  it  would 
were  there  only  one  estate  devised  in  the  terms  of  the  will. 

Another  argument  was,  that  the  devise  over  showed  that  the 
other  sons  and  the  heir  should  have  the  estate,  which  they  could 
not  have  if  the  issue  as  purchasers  took  estates  in  fee ;  but  that 
is  sacrificing  the  first  objects  of  the  testator's  bounty  to  secondary 
objects.  It  is  for  the  sake  of  the  first  objects,  and  not  of  the  substi- 
tuted or  ulterior  objects,  that  the  estate  of  the  first  taker  is  enlarged 
hy  implication. 

Upon  the  whole,  I  think  that  by  holding  William  Roddy  to  have 
tsken  for  life,  with  remainder  in  fee  to  hb  issue  as  tenants  in  com- 
^D,  we  efiectuate  every  intention  of  the  testator,  violate  no  rule  of 

(a)  3  A.  &  £.  353. 
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H.  T.  1856.  law,  and  overrule  no  case  directly  applicable  to  the  present.  I 
therefore  am  of  opinion  that  the  judgment  of  the  Court  below 
should  be  reversed. 

MOOBE,  J. 

In  this  case  I  concur  in  the  opinion  of  m j  Brother  Gbbekb.  The 
will  has  been  so  fully  stated  by  him  that  it  is  unnecessary  for  me  to 
re-state  it,  and  I  shall  only  shortly  refer  to  those  parts  which  appear 
to  me  to  support  the  opinion  I  have  formed.  In  the  course  of  the 
argument,  very  many  cases  were  cited  by  the  Counsel  on  each  side, 
and  they  have  been  all  fully  analysed  and  commented  on  by  my 
Brother  Gbeene  ;  and  as  I  fully  concur  in  his  exposition  of  them, 
I  think  it  would  be  a  very  idle  waste  of  time  in  me  to  go  over  again 
what  he  has  already  so  clearly  expressed.  I  shall,  therefore,  only 
state  the  general  principles  which  appear  to  me  to  be  applicable  to 
this  case,  and  refer  only  to  those  portions  of  the  will  which,  in  my 
opinion,  bring  this  case  within  the  principle  I  shall  enunciate. 

I  think  that  whenever  a  will  is  brought  under  the  consideration 
of  a  Court,  the  first  duty  is  to  ascertain  from  it  what  was  the  in- 
tention of  the  testator,  and  to  give  .effect  to  that  intention  so  far  as 
is  consistent  with  the  rules  of  law.  It  has  frequently  happened,  and 
will  necessarily  frequently  happen,  that  in  a  will  there  may  be  in- 
consistent and  contradictory  intents.  In  such  cases  it  is  impossible 
to  give  effect  to  the  entire  will,  and  the  course  taken  by  the  Courts 
has  been  to  ascertain  what  was  considered  to  be  the  general  and 
prevailing  intent,  to  give  effect  to  it,  and  thereby  to  sacrifice  the 
particular,  less  important  and  inconsistent  intent.  It  constantly 
happens  that  in  wills  the  testator  has  used  words  which  have  a  legal 
signification,  such  as  the  words  '*  heirs  of  the  body,"  and  "  issue  of 
the  body."  The  Court  is  bound  to  give  such  words  their  legal 
signification,  unless  it  appears  clearly  from  other  portions  of  the 
will  that  the  testator  did  not  intend  to  use  them  in  their  technical 
legal  sense.  But  I  think  it  plain,  that  if  such  intent  does  clearly 
appear,  the  Court  is  bound  not  to  give  those  words  their  technical 
meaning.  I  think  it  is  also  settled  by  authority,  that  although  the 
word  *^  issue  **  occurring  in  a  will  is  in  its  ordinary  sense  a  word  of 
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limitation,  yet  that  it  is  not  so  expressive  a  word  of  limitation  as  H.  T.  1856. 

Exch.  Cham, 
the  words  "  heirs  of  the  body,"  and  that  the  word  "  issue     can  be      v-i^v ' 
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more  easily  constraed  to  be  a  word  of  purchase  than  the  words  '^  heirs  p, 

of  the  body." 

In  the  present  case  there  is,  after  the  devise  to  'William  for  life, 
a  devise  to  the  issue  of  William  ;  and  I  am  bound  to  consider  that 
word  *'  issue  "  as  a  word  of  limitation,  unless  I  am  able  to  show  by 
other  parts  of  the  will  that  the  testator  intended  to  use  the  word  as 
a  word  of  purchase,  and  not  as  a  word  of  limitation.  The  fixBt 
devise  is  to  William  for  life ;  and  certainly,  to  a  person  not  learned 
in  the  law,  that  devise  would  be  considered  as  a  clear  indication  of 
intention  that  William  should  only  take  an  estate  for  life.  There 
are,  undoubtedly,  many  cases  in  which  the  intention  to  give  an 
estate  for  life  has  been  made  to  give  way  to  some  more  important 
intention  of  the  testator ;  and  if  there  was  nothing  in  this  will  be- 
yond the  the  devise  for  life,  I  would  be  bound  by  the  authorities  to 
say,  that  it  alone  would  not  prevent  William  from  taking  an  estate 
tail ;  but  still  the  express  devise  for  life  is  to  have  its  weight* 

The  next  devise  is  to  the  issue  of  William  in  such  manner,  shares 
and  proportions  as  William  should  think  fit.  It  is  very  true  that  a 
power  of  distribution  among  his  children  is  not  necessarily  incon- 
sistent with  an  estate  tail  in  William,  and  it  has  been  decided  that 
such  a  power  may  be  annexed  to  an  estate  taiL  But  yet  if  the 
power  be  exercised,  the  property  would  go  in  a  different  manner 
and  for  a  different  estate  from  what  it  would  have  gone  if  there  was 
an  estate  tail  with  such  power.  The  estate  tail  would  go  undivided 
to  the  eldest  son  of  William,  and  he  would  take  only  an  estate  tail. 
But  if  the  power  was  fully  exercised,  all  the  children  would  take 
shares,  and  for  larger  estates  than  an  estate  tail.  I  acknowledge 
that  I  would  be  bound  by  authority  to  say  that  the  existence  of  such 
a  power  would  not  of  itself  prevent  the  word  "  issue "  from  being 
considered  a  word  of  limitation,  and  thus  conferring  an  estate  tail 
on  William;  but  still  I  think  it  must  be  considered  as  in  some 
degree  indicative  of  an  intention  not  to  create  an  estate  tail  in 
him. 

But  what  is  the  next  limitation  ?    It  is  this ;  that  in  de&ult  of 
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H.  T.  1856.  appointment  under  the  power,  the  property  was  to  go  among  the 
Exch,  Chawu 
« w *      issue  equally,  share  and  share  alike.     And  it  is  settled  by  authority 

BODDT 

V.  that  the  estates  which  the  issue  would  take  in  default  of  appointment 

would  be  as  extensive  as  could  be  given  to  them  under  an  exercise  of 
the  power ;  that  is,  the  issue  would  take  the  entire  interest  which  the 
testator  had,  to  be  divided  among  them  equally  as  tenants  in 
common.  This  limitation  is  clearly  inconsistent  with  the  construc- 
tion that  gives  an  estate  tail  to  William,  and  furnishes  to  my  mind 
the  strongest  indication  of  an  intention  of  the  testator  that  Williaoai 
should  not  take  an  estate  tail,  and  that  the  testator  did  not  intend 
to  use  the  word  "  issue ''  as  a  word  of  limitation,  but  as  a  word  de- 
noting the  **  children  "  of  William  who  were  to  take  as  purchasers. 
This  view  is,  in  my  opinion,  powerfully  confirmed  by  the  next  de- 
vise, which  is,  '*  that  if  there  be  but  one  child,  then  to  that  child,^ 
who  would  be  entitled  on  the  death  of  William  not  merely  to  an 
estate  tail,  but  to  the  absolute  and  entire  interest  of  the  testator  in 
the  property.  In  the  case  of  Rjfan  v.  Cowley  (a).  Lord  St.  Leonards 
decided,  from  the  mere  use  of  the  words  *'  child  "  and  "  children,** 
that  there  was  a  sufficient  indication  of  intention  to  cut  down  the 
word  "issue"  from  a  word  of  limitation  to  a  word  of  purchase. 
His  Lordship  considered  that  the  testator  had  himself  translated 
the  word  "issue,**  and  shows  that  by  them  he  meant  children.  So 
in  the  present  case,  the  use  of  the  word  ^^  child,*'  if  but  one,  shows 
that  in  the  limitation  to  the  issue  he  meant  "  children.'*  And  com- 
bining this  with  the  limitations  to  the  issue  in  default  of  appoint- 
ment, which  are  inconsistent  with  an  estate  lail,  and  with  the  ex- 
press estate  for  life  to  William,  I  have  arrived  at  the  conclusion 
of  a  clear  intention  in  the  testator  that  William  should  only  take 
an  estate  for  life. 

Two  matters  have  been  urged  against  this  construction,  to  ¥rhich 
I  must  advert.  The  case  has  been  put,  of  a  child  of  William's  dying 
in  his  lifetime,  leaving  a  child  or  children ;  and  it  has  been  tmlj 
said  that  they  could  not  be  appointed  to,  under  the  power,  they  not 
being  objects  of  it,  and  thus  they  say  a  grandchild  would  be  left 
unprovided  for.  This,  undoubtedly,  will  be  the  case  if  William 
should,  after  the  death  of  one  child,  think  fit  to  exercise  the  power 

(a)  L.  &  O.  10. 
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«Yer  the  whole  estate  in  favour  of  his  surviving  children  ;  but  such  H.  T.  185G. 
is  the  legal  result  of  such  an  execution  of  the  power.   But  if  William      < — ^v ' ' 

BODDT 

^oes  not  think  fit  to  exercise  his  power  at  all,  or  only  exercises  it  in  v, 

FITZGERALD.-. 

part,  then,  as  the  child  of  William,  on  one  construction,  took  on  his 

birth  a  vested  interest,  subject  to  b^Jivested  by  the  exercise  of  the 

p<mer,  a  part  of  that  interest  will,  if  the  power  be  not  exercised, 

dcyeend  to  the  grandchild,  who  will  thus  be  provided  for.     But  it 

does  not  appear  to  me  to  be  anj  valid  argument  against  one  con- 

straction  to  saj  that,  bj  the  result  of  a  legal  exercise  of  a  power 

^Ten  bj  the  testator  to  William,  a  grandchild  who  is  not  a  direct 

object  of  his  bounty  maj  be  left  without  provision. 

It  has  been  also  objected  that  if  William  had  an  only  child,  the 

whole  estate  in  remainder  would  have  vested  in  him  at  the  moment 

of  his  birth ;  and  though  he  may  have  died  the  hour  after,  yet  that 

t^U  the  limitations  over  would  at  once  be  destroyed.     That  certainly 

would  be  the  case ;  but  is  it  as  great  an  evil  as  will  probably  result 

from  the  other  construction  ?  for,  bji  giving  an  estate  tail  to  William, 

lie  is  armed  with  a  power,  the  moment  after  the  testator's  death,  of 

d^eating  by  the  stroke  of  a  pen  the  limitations  in  favour  of  his 

iasne,  and  every  limitation  over. 

It  has  been  further  urged  that  if  William  had  an  only  child,  who 

died  in  the  lifetime  of  the  testator,  having  several  children,  none  of 

them  could  take,  according  to  one  construction ;  whereas  if  William 

was  held  to  take  an  estate  tail,  they  could  take  under  him.     I  think 

this  objection  is  applicable  in  a  stronger  degree  to  the  construction 

«f  ao  estate  tail  in  William,  for  if  he  died  in  the  lifetime  of  the 

•  testator  there  would  be  a  lapsed  devise ;  and  though  several  children 

<)f  William  survived  him  and  the  testator,  not  one  of  them  would 

take.    This  has  been  since  remedied  by  statute.     The  true  answer 

to  the  objection  is,  that  the  testator  makes  his  will  according  to  the 

cxisdng  state  of  his  family  at  the  time;  and  if,  after  the  will  is  made, 

^7  alteration  by  death  or  birth  should  take  place,  he  has  the  power 

of  providing  for  it  by  a  new  will.     And  according  to  the  opinion  of 

Chief  Justice  Tindal,  in  Doe  v.  Gallini,  the  possibility  of  a  death  in 

^  lifetime  of  the  testator  does  not  furnish  any  legitimate  argument 

for  the  construction  of  the  will. 

VOL.  7.  22  L 
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H.  T.  1856.       A  great  reliance  has  been  placed  in  the  argument  on  the  limitations 
— '^ ' '    over  in  default  of  iesue,  and  it  has  been  urged  that  this  demonstrates 

BODDT 

V,  a  general  intent,  which,  according  to  several  decided  cases,  must 

overrule  the  particular  intent.  I  fullj  admit  that  the  limitations 
over  in  default  of  issue  furnish  grounds  of  argument  for  the  con- 
struction in  favour  of  an  estate  tail ;  but  it  cannot  be  disputed  that 
if  there  be  a  clear  intention  shown  in  the  testator  that  by  the  word 
"  issue  "  he  meant  ''  children,"  then  there  is  abundant  authority  to 
show  that  the  words  '*  in  default  of  issue  "  will  be  construed  to  mean 
"  such  issue,"  that  is,  the  "  children"  of  William. 

Very  many  cases  have  been  referred  to  on  both  sides ;  I  have 
analyzed  them  all,  and  I  have  come  to  the  same  conclusion  that  my 
Brother  Greene  has  done,  that,  in  not  one  of  them  is  to  be  found 
all  the  ingredients  that  exist  in  this  case  to  show  that  by  the  word 
'^  issue"  the  testator  meant  "  children."  And  it  appears  to  me  that 
the  Court  is  driven  to  the  alternative  of  either  holding  that  a 
limitation  to  '*  issue,"  followed  by  a  limitation  over  '^  in  default  of 
"  issue,"  is  so  irresistible  in  its  effect  as  a  word  of  limitation,  that 
no  indication  of  intention  shall  cut  it  down  to  a  word  of  parchase, 
or  the  Court  must  hold  that  the  intention  in  this  case  is  sufficiently 
indicated ;  for  I  certainly  am  not  able  to  imagine  a  case  where  more 
concurring  circumstances  could  exist  in  a  will  than  are  to  be  found 
in  the  one  now  before  the  Court.  The  case  of  Martin  v.  M*'Cau$» 
land  (a)  is  the  one  nearest  to  the  present  case ;  and  it  was  there 
decided  by  the  Court  of  Common  Fleas  that  an  estate  tail  was 
created  in  the  first  taker.  In  that  case  there  was  an  express  estate 
for  life  given  by  the  will  to  Robert,  with  a  power  of  appointment 
among  his  issue  in  such  manner  as  he  should  think  fit,  and,  in  de- 
fault of  appointment,  to  go  among  the  issue  equally,  share  and  share 
alike;  and  then  there  was  a  devise  over  in  case  of  the  death  of 
Robert  without  issue.  So  far  as  I  have  stated,  that  case  would  be 
identical  with  the  present.  That  case,  however,  wants  what  is  to 
be  found  here,  and  that  is,  the  limitation  that  in  case  of  there  being 
only  one  child,  that  child  should  take.  But  this  limitation  appears 
to  me  to  be  a  translation  by  the  testator  of  the  sense  in  which  he 

(a)  4  Ir.  Law  Rep.  350. 


COMMON  LAW  REPORTS.  171 

intended  to  use  the  word  '^  issue,"  and  is  in  effect  saying,  ^'If  there  H.  T.  1856. 
be  but  one  child,  I  give  to  that  child ;  but  if  there  be  more  than  one,      wA,-^.^' 

RODDY 

I  give  it  to  said  children  equally,  share  and  share  alike."      And  v, 

reading  the  will  in  this  way,  as  in  my  opinion  it  ought,  the  case  of 
Faster  y.  Hayes  (a),  which  I  believe  is  the  latest  on  the  subject, 
will  be  a  direct  authority  to  show  that  William  took  only  an  estate 
for  life. 

On  the  whole,  my  opinion  is  that  the  decision  of  the  Court  of 
Common  Pleas  should  be  reversed. 


Jackson,  J. 

The  question  raised  by  this  special  verdict  is  upon  the  true 
construction  of  the  will  of  Charles  Roddy,  made  on  the  21st  of 
September  1817*  The  testator  died  on  on  the  21st  of  November 
1821.  The  question  is,  what  estate  did  the  testator's  son  William 
take  in  the  lauds  devised  to  him  by  that  will.  Did  he  take  an 
estate  for  life  only  ?  or  did  he  take  an  estate  in  fee-tail  in  the 
fee-simple  lands,  and  quasi  tail  in  the  freehold?  The  difference 
of  opinion  existing  amongst  the  Judges  in  thb  Court  proves  that 
the  construction  of  this  will  involves  much  difficulty. 

In  the  multitude  of  cases  decided  in  England  on  wills,  raising 

a  similar  question,  none  which  I  have  seen  presents  precisely  the 

same  combination  of  words  to  be  found  in  this  will ;  consequently, 

none  of  them  can  be  said  to  be  precisely  in  point  with  the  present ; 

but  one  of  the  Irish  decisions,  to  which  I  shall  have  occasion  to 

refer,  cannot,  in  my  judgment,  be  distinguished  from  it.  I  concurred 

in  the  judgment  pronounced  by  the  Chief  Justice  of  the  Common 

Pi^AS,  and  having  very  carefully  re-considered  that  judgment,  and 

also  the  authorities   which  have   been  cited,  and  the  arguments 

addressed  to  us  upon  them  in  this  Court,  I  have  not  found  sufficient 

reason  to  alter  the  opinion  I  then  formed.   That  opinion  was  founded 

upon  what  appears  to  me  to  have  been  the  settled  course  of  decision 

in  the  several  Courts  of  Common  Law  and  Equity  in  Ireland,  and 

to  have  been  entirely  consistent  with  the  previous  decisions  in  the 

Courts  at  Westminister ;  the  result  of  all,  as  I  conceive,  being,  that 

(a)  2  £1.  &  Bl.  27 ;  S.  C,  4  EL  &  BL  717- 
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H.  T.  1856.  if  the  intention  of  the  testator  be,  that  the  estate  shall  not  go  over 

£xch    Cham 

V-  — -  — >'    until  there  is  a  total  failure  of  issue  of  the  first  taker,  he  must 

BODDT 

V.  take  an  estate  tail. 

Before  I  proceed  to  examine  the  words  of  the  will  of  Charles 
Roddy,  I  would  observe  that  I  concur  with  my  Brother  Moorb, 
that  in  construing  instruments  of  this  description,  I  consider  it  the 
first  duty  of  the  Court  to  ascertain,  if  possible,  the  intention  of  the 
testator  in  framing  his  will,  and,  having  ascertained  it,  to  carry  out 
that  intention,  so  far  as  can  be  done,  without  violating  any  estab- 
lished rule  of  construction ;  and  next,  if  there  be  clashing  limitations, 
the  Court  must  depart  from  some  particular  limitations,  in  order 
to  give  efiect  to  the  general  intention  of  the  testator.  Lord  Kenyon 
observes,  in  giving  judgment  in  Denn  v.  Puckey  (a),  that  this  was 
solemnly  decided,  and  anxiously  inserted  in  the  certificate  in  the 
case  of  Robinson  v.  Robinson  ;  and  Ashurst  J.,  in  the  same  case 
of  Denn  v.  Puckey^  says: — **I  believe  it  rarely  happens,  when  a 
*'  man  makes  his  own  will,  that  his  whole  intention  can  be  efiected ; 
but  the  lesser  evil  is,  that  the  intention  of  the  testator  should 
be  defeated  in  some  particular  pointy  than  that  judicial  determi^ 
"  nations  respecting  real  property  should  be  overturned."  And,  I 
may  add,  it  was  with  this  view  the  several  rules  of  construction, 
which  from  time  to  time  have  been  established,  were  adopted, 
beginning  with  the  celebrated  rule  in  Shelley*s  ease,  I  do  not  mean 
to  carry  the  doctrine,  that  the  general  intent  must  overrule  the 
particular  intent^  beyond  the  limits  prescribed  by  Lord  Denman 
and  the  Court  of  King's  Bench,  in  Doe  v.  Gallini{b\  namely, 
that  technical  words  must  have  their  legal  effect,  even  though 
the  testator  use  inconsistent  words,  unless  the  inconsistent  words 
are  of  such  a  nature  as  to  make  it  clear  he  did  not  mean  to  use 
them  in  their  proper  sense.  But,  subject  to  that  qualification, 
I  consider  that  doctrine  to  be  an  established  rule  of  construction. 
I  would  likewise  refer  to  the  prefatory  observations  of  Lord  Redes- 
dale,  giving  judgment  in  Jesson  v.  Wright;  for  I  think  they  should 
be  borne  in  mind  when  we  are  called  on  to  decide  on  wills  like 
Roddy's.     His  Lordship  says : — ^'  There  is  such  a  variety  of  com- 

(a)  5  T.  R.  303.  (6)  5  Barn.  &  Ad.  640. 
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M  **  bination  in  words,  that  it  has  the  effect  of  puzzling  those  who  have  H.  T.  1856. 
ri   ^*  to  decide  on  the  construction  of  wills.     It  is  therefore  necessary  to ^v 

BODDT 

**  establish  rules,  and  important  to  uphold  them,  in  order  that  those  v. 

i  '*  who  have  to  advise  maj  be  able  to  give  opinions  on  titles  with 
I  **  safety."  And  in  the  course  of  his  judgment  he  adds: — '* Those 
I  **  who  decide  upon  such  cases  ought  not  to  rely  on  petty  distinctions, 
I  -^^  which  only  mislead  parties,  but  look  to  the  words  used  in  the 

•*  will." 
I  Let  us  now  consider  the  word»  of  this  will.  The  question,  did 
I  testator's  son  William  take  an  estate  for  life  only,  or  an  estate  tail, 
I  mainly  depends  upon  this: — in  what  sense  did  the  testator  use  the 
;  word  *Mssue"  in  his  will?  Did  he  mean  to  confine  it  to  one  class 
of  issue  only  (viz.,  children)  ?  or  did  he  mean  to  include  the 
descendants  of  his  sons  to  the  remotest  generations  ?  It  is  necessary 
to  bear  in  mind  that  Charles  Roddy  had  five  sons,  Bernard,  John, 
William,  Thomas  and  Charles.  He  first  devises  a  rentcharge  of 
£50  per  annum  to  his  wife,  and  then  gives  a  legacy  of  £10  to  his 
eldest  son  Bernard,  adding : — '*  I  have  heretofore  given  him  much 
^  more  in  money  and  value  than  would  be  equivalent  to  a  fair  pro- 
"  portion  of  property  with  my  other  children."  He  then  proceeds 
to  devise  estates  to  each  of  his  three  sons,  beginning  with  John, 
carefully  limiting  each  set  of  lands,  so  as  effectually  to  postpone  his 
eldest  son  Bernard  to  the  issue  of  all  his  three  sons  to  whom  he 
devises  the  lands. — [His  Lordship  read  the  several  devises.] — He 
there  varies  the  language  somewhat  in  each  of  these  devises.  In 
case  of  John  ^*  dying  without  issue,"  he  devises  to  William  and  his 
lawful  issue ;  and  ^*  in  failure  of  issue  of  William,"  he  devises  to 
John  and  his  issue ;  and  '*  for  want  of  issue  of  John,"  he  devises 
to  Thomas  and  his  issue;  and  *'in  failure  of  issue  of  Thomas," 
to  Bernard  in  fee ;  and  in  the  devise  of  the  lands  of  K.  and  D.  to 
Thomas,  he  varies  again;  and  '* failing  issue  of  John,"  then  to 
Bernard  in  fee. 

It  seems  quite  impossible  to  read  this  will  without  arriving  at 
the  conclusion  that  the  testator  intended  ta  postpone  his  son  Bernard, 
not  only  to  his  other  three  sons,  John,  William  and  Thomas,  but  to 
the  issue  of  each  and  every  of  them  whilst  there  were  to  be  found 


174  COMMON  LAW  REPORTS. 

H.  T.  1856.  descendants  of  anj  of  them.    It  is  plain  he  used  the  words,  in  case 
« — I — ^  '  of  "  my  son  dying  without  issue,"  and  *'  in  failure  of  issaey"  and 

BODDT 

V.  *wor  want  of  issue,"  and  '* failing  issue,"  all  in  the  same  sense; 

and  that  he  intended  the  same  limitations  to  attach  to  each  set  of 
estates  which  he  had  devised  to  each  of  his  sons,  John,  William  and 
Thomas ;  and  in  each  case,  after  the  primary  devise  of  each  deno- 
mination, the  lands  are  devised  to  the  other  sons  and  their  issue, 
onfy  on  the  failure  of  issue  of  the  son  to  whom  the  testator  had 
devised  the  previous  estate.  It  •is  observable  how  carefully  that  is 
reiterated  in  each  instance,  thus  emphatically  declaring  what  was 
the  paramount  general  intention  of  the  testator. 

Now  I  think  I  may  assume  that  the  result  of  the  authorities  is, 
that  the  word  *'  issue,"  and  the  words  *'  heirs  of  the  body,"  are, 
prima  facie  at  least,  to  be  construed  in  wills  as  having  the  same 
force  and  effect ;  and  that  both  forms  of  expression  will  include  all 
the  descendants  of  the  first  taker,  to  the  latest  posterity ;  but  I  grant 
that  both  must  yield  and  receive  a  restricted  construction,  if  there 
be  circumstances  to  show  that  they  were  so  used  by  the  testator. 
However,  this  rule  is  not  more  applicable  to  the  one  form  of  expres- 
sion than  to  the  other  :  Slater  v.  Dangerfield  (a) ;  Doe  v.  Rue- 
castle  (b).     But  the  plaintiff  in  error  contends  the  word  *'  issue  ^ 
in  this  will  must  be  confined  to  the  first  generation,  and  be  deemed 
a  word  of  purchase,  because  of  the  words  **  and  if  only  one  child, 
then  to  such  only  child."      I  think  the  predominant  intention  of 
the  testator,  manifestly  pervading  the  whole  will,  that  the  descend- 
ants of  all  his  three  sons  should  fail  before  the  remainder  in  fee 
to  Bernard  should  should  take  effect,  ought  to  be  a  sufficient  answer 
to  this  argument.     But  the  case  of  Jesson  v.  Wright  appears  to  be 
a  distinct  authority  on  the  point.     There  the  words  were,  *'  I  devise 
"  to  W.  for  life,  and  after  his  decease  to  the  heirs  of  his  body,  in 
^'  such  shares  and  proportions  as  W.  by  deed  or  will  should  appoint ; 
'*  and,  for  want  of  such  appointment,  to  the  heirs  of  the  body  of 
*'  W.,  share  and  share  alike,  as  tenants  in  common  ;  and  if  but  one 
'*  child,  the  whole  to  such  only  child ;  and,  for  want  of  such  issue, 
"  to  the  heirs  of  the  testator."     It  was  there  held  that  W.  took  an 

(«)  15  M.  &  W.  263.  (6)  8  C.  B.  176. 
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estate  taiL     It  appears  to  me  that  was  a  less  favourable  case  for  H.  T.  1856. 
giTiDg  that  constmction  than  the  case  now  before  us,  the  word      — l^ » 

BODDT 

"guch"  oocurring  there  before  the  word   "issue,"  which  may  be  „. 

coDstmed  as  referring  to"  such  only  child."     The  words  "in  failure 

of  iflsae,"  "  for  want  of  issue,"  and  "  failing  issue,"  which  occur 

in  this  will  of  Roddj,  have  been  almost  always  construed  to  mean 

an  indefinite  faOure  of  issue,  and  have  been  frequently  held  of 

themselves  to  give  an  estate  tail.     The  plaintiffs  in  error  interpret 

^iaane  "  to  mean  "  children  "  only ;'  and  then  they  say  the  limitation 

over  is  in  default  of  children ;  but  I  can  see  no  sufficient  grounds 

for  restricting  the  word  **  issue  "  and  "  children  "  in  this  will.    But 

it  ia  said  that  the  authority  of  Jeaton  v.  Wright  does  not  apply 

to  this  case,  because  the  words  there  were  "  heirs  of  the  body,"  and 

not  "issue."  No  doubt,  it  has  been  said  that  "  heirs  of  the  body"  has 

t  more  technical  sense,  and  "  issue "  is  said  to  be  more  flexible ; 

hnt,  it  being  now  well  settled  that  the  former  mode  of  expression 

niiy  be  controlled  by  other  words,  just  as  well  as  the  latter  form 

of  expression,  it  follows  that  both  must  yield  to  the  paramount 

intention  of  the  testator.    This  appears  from  many  cases,  to  some 

of  which  I  have  already  referred,  as  well  as  from  what  fell  from  the 

liOrd  Chancellor  in  giving  judgment  in  Jeason  v.   Wright, 

There  are  several  cases  where  it  has  been  held  that  the  words 

**  child  or  children,"  being  used  with   the  word  "  issue,"  should 

not  cut  down  the  more  extended  meaning  of  "  issue,"  as  in  DalzeU 

V.  WaUh  (a)  and  Machell  v.  Weeding  (b).    In  this  latter  case,  the 

testator  devised  "  lands  to  his  son  Joseph  for  life ;  but  if  Joseph 

'^shoald   die  without  issue,   not   leaving    any  children,   then   he 

**  directed  the  lands  to  be  sold,  and  the  proceeds  to  be  divided 

**  among  his  three  other  sons,  and  if  any  of  them  should  die  before 

^Joseph,  then  their  share  to  be  divided  amongst  their  children." 

It  was  held  Joseph  took  an  estate  tail.     Suppose  William  Roddy 

^  several  children,  and  survived  them  all,  and  that  each  of  them 

^ft  iaaue,  can  it  be  imagined  that  the  testator  intended  the  estate 

^  go  over  in  that  event  ?    Again,  suppose  William  Roddy  left 

^  child  and  several  grandchildren   by  other  deceased  children, 

(a)  2  Sim.  319.  (6)  8  Sim.  4. 
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H.  T.  1856.  and  that  William  Roddy  died  without  having  made  any  appoint-. 
Exchm  ChoM,  « 

^ , '     ment,  his  only  surviving  child  would,  in  that  case,  take  the  fee ; 

V.  and,  according  to  the  construction  contended  for  by  the  plamtin 

in  error,  if  that  surviving  child  should  die  without  issue  and  intes- 
tate, the  fee  would  devolve  upon  Bernard,  to  the  exclusion  of  his 
nephews  and  nieces,  and  of  his  uncles  John  and  Thomas.  I  cannot 
think  the  testator  intended  the  estate  should  go  over  to  Bernard  in 
that  event ;  and,  therefore,  I  conclude  he  used  the  word  '* issue"  not 
as  synonymous  with  *^  children,"  but  rather  as  synonymous  with 
"heirs  of  the  body." 

But  the  main  argument  on  behalf  of  the  plaintiff  in  error  rests 
upon  the  passnge  cited  from  2  Jarman,  p.  37 1»  last  ed. ;  which, 
as  well  as  dicta  to  be  found  in  some  of  the  cases  cited,  tend  to 
show  thnt  it  ought  now  to  be  held  that  William  Roddy  took 
an  estate  for  life  only,  whatever  might  have  been  hitherto  the 
course  of  decisions.  The  passage  from  Jarman  is  as  follows : — 
"  When  words  of  distribution,  together  with  words  which  would 
*' carry  the  fee,  are  attached  to  the  gift  to  the  issue,  the  ancestor 
**  takes  an  estate  for  life  only ;  and  the  result  is  the  same,  whether 
"  the  fee  is  given  by  the  technical  words  *  heirs  and  assigns/  or 
"  by  such  words  as  '  estate,'  &c.,  or  whether  the  gift  to  the  issue 
"be  direct  or  by  implication  from  a  power  to  appoint  to  them, 
"  and  whether  there  is  a  gift  over  on  general  failure  of  issue  of  the 
"  ancestor  or  not." 

No  doubt,  there  are  words  of  distribution  in  the  will  of  Charles 
Roddy,  coupled  with  words  which  would  by  implication  give  a  fee- 
simple  to  the  issue  of  each  of  the  testator's  sons,  according  to 
decided  cases.  But  I  have  found  no  case  deciding  in  terms  that 
such  an  implication  is  sufficient  to  cut  down  the  estate  of  the  first 
taker  from  an  estate  tail  to  an  estate  for  life.  It  has  been  said 
there  is  no  distinction  between  an  estate  in  fee-simple,  expressly 
given,  and  one  given  by  necessary  implication  ;  but  I  think  the 
plain  distinction  is,  that  every  man  must  be  supposed  to  understand 
the  effect  of  the  legal  technical  terms  which  he  employs ;  and, 
therefore,  the  use  of  such  terms  is  an  evidence  of  his  intention. 
It  is  very  different  where  the  implication  is  the  result  of  profes- 
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sional  ingenuity,  which  cannot  be  supposed  to  have  occurred  to  H.  T.  1856. 

Exch.  Cham. 

the  mind  of  an  unlearned  testator.  ■■     »      ^ 

BODDT 

I  shall  not  go  through  the  numerous  cases  bearing  on  the  ques-  v. 

FITZGERALD. 

tion  before  us ;  they  cannot  be  reconciled.    But  the  case  of  Foster 
T.  Hqfes  (a)  was  referred  to  by  my  Brother  Greene,  during  the 
vgnment.    It  supports  the  position  of  Jarman^  so  far  as  that  when 
words  of  distribution  are  followed  by  words  giving  an  express 
estate  in  fee  to  the  issue,  by  the  technical  words  ^'  heirs   and 
assigns,"  the  ancestor  takes  an  estate  in  fee  only;  and  I  collect 
fe)ai  the  concluding  passage  of  the  argument  delivered  by  Chief  Jus- 
tice Jervis,  that  he  considered  the  intention  of  the  testator  in  that 
case  manifestly  was,  that  the  ancestor  should  take  for  life  only,  by 
reason  of  the  very  distinct  and  technical  manner  in  which  he  devised 
the  fee  to  the  issue.    The  Irish  cases  to  which  I  have  already  refer- 
red, as,  in  my  opinion,  settling  the  law  in  this  country,  and  which 
have  been  cited  by  Counsel,  are,  Crolly  v.  Crolly^  decided  in  the 
King's  Bench  in  1826  )  Irwin  v.  Cuffe^  decided  in  the  Exchequer 
in  1830 ;  JBHseoe  v.  Briscoe^  decided  in  the  Exchequer  in  — ; 
Etors,  of  Martin  v.  M^Causland,  decided  in  the  Common  Pleas  in 
1841 ;  Whitsitt  v.  Thompiony  decided  in  Chancery  in  1848 ;  In  re 
Mitiiti^  decided  in  the  Common  Pleas  in  1852.  And  what  fell  from 
Sir  Edward  Sugden,  in  Crozier  v.  Crozier^  proves   that,  in   the 
opinion  of  that  very  learned  man,  if  a  will  shows  a  clear  intention 
to  include  all  possible  issue,  and  that  they  could  only  take  through 
the  father,  every  peculiarity  of  limitation  must  give  way.     He 
lays : — "  Life  estate,  separate  gift,  reference  to  issue  born,  tenancy 
*in  common,  power  to  vary  shares,  must  all  give  way,  and  the  first 
**  taker  must  take  an  estate  tail." 

In  this  case  it  appears  to  me  that  we  cannot  hold  the  first  taker 
^titled  to  a  life  estate  only  under  the  will  of  Charles  Roddy,  with- 
out OTerruling  the  continued  series  of  Irish  decisions  to  which  I 
We  referred.  In  Martin  v.  M*Causiand  (6),  there  were  words  of 
distribution,  coupled  with  words  similar  to  those  in  Roddy's  will,  and 
svffident  to  give  an  estate  in  fee  by  implication  to  the  issue  of  the 
uQt  taker.  In  that  case  the  testator  had  two  sons,  Robert  and  Marcus, 

(a)  4  Ell.  &  Bl.  717.  (3)  4  Ir.  Law  Rep.  340. 

vou  7.  23  L 
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H.  T.  1656.  and  he  devised  thus: — <^I  leave  to  my  son  Robert,  daring  his  life, 
— .Iv * '    "  all  iny  estate,  &c.,  of  and  to  the  lands  of  C. ;  and  in  case  mj  son 

BODDT  —. 

^^  **  Robert  shall  many  with  the  consent  of  his  mother,  then  I  devise 

^'  the  same  to  any  issue  he  may  have  by  his  wife,  in  such  manner 
'^as  he  shall,  by  deed  or  will,  direct,  limit  or  appoint,  and  for 
*'  want  of  appointment  to  go  equally  among  them,  share  and  share 
'^  alike ;  but  in  case  my  son  Robert  shall  die  without  issue,  then  it 
"  is  my  will  that  the  lands  of  C.  shall  go  to  my  son  Marcus,  hia 
'*  heirs  and  assigns  for  ever."  It  is  difficult  to  state  a  case 
more  directly  bearing  on  the  point  before  us.  The  decision  was 
that  Robert  took  an  estate  tail. 

The  cases  which  have  been  so  decided  in  Ireland  constitute  the 
law  in  this  country,  and  must,  as  I  conceive,  continue  to  govern  the 
Profession,  and  to  guide  those  upon  whom  devolves  the  very  respon- 
sible duty  of  advising  upon  titles,  until  they  shall  have  been  overruled 
by  the  House  of  Lords.  It  is  not  enough  to  say  that  their  authority 
has  been  disparaged  by  the  dicta  obiter  of  Judges  or  Chancellors,  or 
that  the  tendency  of  opinion  in  Westminster  Hall,  evidenced  by  the 
writings  of  eminent  lawyers,  is  contrary  to  them.  I  hold  we  are  bound 
by  their  decisions  whilst  they  continue  unreversed,  and  that  it  would 
shake  the  titles  of  many  purchasers  and  incumbrancers  who  have 
taken  conveyances,  being  advised  that  the  law  was  such  as  is  declared 
in  those  cases,  were  we  to  overrule  the  judgment  of  the  Common 
Pleas  in  this  case.  I  have  reason  to  believe  that  judgment  is 
in  perfect  accordance  with  the  settled  opinion  of  the  Profession 
in  Ireland.  I  only  mention  this  to  show  the  danger  of  unsettling 
the  law — the  confusion  and  litigation  which  would  be  thereby 
created ;  and  I  would  refer  to  what  fell  from  Chief  Justice  Willes, 
when  giving  the  opinion  of  the  Judges  to  the  House  of  Lords, 
in  the  case  of  Parhhurst  v.  Smith  (a).  He  says : — "  If,  therefore, 
'*  I  could  not  make  this  consistent  with  the  rules  of  law,  I  should 
'*  rather  choose  to  put  a  construction  on  these  words  contrary  to 
**  the  rules  of  law,  than  to  overturn  many  thousand  settlements." 
This  is,  indeed,  very  strong  language,  and  equally  strong  is  what 
fell  from  Lord  Brougham  when  pronouncing  judgment  in  the 
Lords,  in  Phipps  v.  Ackers  {h).    In  the  case  of  Doe  v.  Moore^ 

(a)  WiUes,  339.  (6)  9  CI.  A  Fin.  599. 
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it    had   been    held   that  John   Moore  took   a   vested,  and   not  a  H.  T.  1866. 
contingent,   interest ;   and   Lord  Brougham   stated   he   was    now      — A^— .^' 

ftODDT 

of  Opinion  that  was  an  erroneous  decision  ;  and  that  if  it  were  9. 

not  res  integra,  it  would  now  be  decided  he  took  a  contingent,  and 

not  a  vested,  interest.  **  But,"  he  says,  "  the  principle  sanctioned 
in  Doe  v.  Moore  having  been  for  so  many  years  adopted  by 
acquiescence,  no  course  ought  now  to  be  taken  which  should 

**  break  in  upon  it.  It  is  of  the  most  essential  consequence  that 
the  doctrines  which  have  been  received  for  law,  and  acted  upon 
bj  the  Courts  in  their  decisions,  and  by  the  parties  and  their 
professional  advisers  in  the  disposition  of  property,  should  not 

^be  shaken.  The  Courta,  and  even  this  House,  have  frequently 
proceeded  upon  this  principle,  and  have  sanctioned  what  even 
plainly  appeared  to  be  erroneous  principles  introduced  and  long 

'*  assumed  as  law,  rather  than  occasion  the  great  inconvenience 
*' which  must  arise  from  correcting  the  common  error,  and  recur- 
"ring  to  more  accurate  views." 

Upon  the  whole,  then,  I  think  the  intention  of  the  testator 
Roddy,  in  this  will,  perfectly  clear ;  and  that,  in  order  to  effectuate 
that  intention,  it  is  necessary  to  hold  that  each  of  the  sons,  John, 
William  and  Thomas,  took  estates  tail,  and  qtuui  in  tail,  in  the 
nveral  lands  devised  to  them  respectively  ;  that  no  established 
nik  of  construction  is  violated,  or  technical  terms  disregarded  by 
so  deciding ;  but,  on  the  contrary,  that  we  are  bound  by  the 
course  of  decision  in  Ireland  so  to  construe  the  will ;  and  finally, 
that,  even  though  we  should  be  of  opinion  that  if  this  question 
were  ret  integra^  the  decision  ought  to  be  different,  still  we  are 
^  at  liberty  to  act  upon  that  opinion,  and  thereby  to  unsettle 
the  law,  to  shake  titles,  and  overturn  numerous  dispositions  of 
property,  which  have  been  taken  upon  the  faith  of  so  long  a  course 
of  judicial  decisions  in  Ireland.  The  consequence  is  that,  in  my 
<^ion,  the  judgment  of  the  Common  Pleas  should  be  affirmed. 

Ball,  J. 

The  several  devises  contained  in  this  will  to  the  testator's  three 
Mna,  John,  William  and  Thomas,  being,  for  the  purpose  of  the  ques- 
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H,  T.  1 856.  tion  we  are  now  considering,  substantially  the  same,  I  will  take  the 

Exch.  Cham.  ,  .  ,    ^  ,       ,     .  ,  , 

^« — ^— .^     one  which  first  occurs — the  devise  to  John ;  it  runs  in  substance 

V,  thus : — ^*  I  devise  the  lands  to  John,  and,  after  his  decease,  I  devise 

'<  the  same  to  his  lawful  issue,  in  such  manner,  shares  and  propcur- 

'^  tions  as  he  may  direct ;  and  in  default  of  his  appointment,  then 

**  to  his  issue  equally,  share  and  share  alike  ;  and  if  only  one  child, 

"  to  such  only  child ;  and  in  case  of  John  dying  without   issue, 

*^  then  to  William  and  his  issue,  with  like  power  of  appointment, 

"  and  in  like  manner  in  all  respects  as  before  provided  with  respect 

'*  to  John ;  and  in  case  of  William  dying  without  issue,  then  to 

**  Thomas  and  his  issue,  in  like  manner  as  aforesaid ;  and  in  case 

"  of  his  death  without  issue,  then  to  Bernard  (the  testator's  eldest 

''son),  in  fee. 

It  is  not  disputed  that,  upon  a  devise  to  a  parent  for  life,  and 

after  his  decease  to  his  issue,  with  power  to  him  to  appoint  the 

estate  among  his  issue  in  such  shares  as  he  shall  think  fit,  the 

issue,  in  default  of  appointment  by  him,  take  the  estate  in  equal 

shares.    Again,  it  has  been  shown  in  the  course  of  the  argument 

at  the  Bar,  and  is  not  now  questioned,  that  the  efiect  of  devising 

lands  to  a  parent  for  life,  with  remainder  to  his  issue,  in  such 

manner,  shares  and  proportions  as  he  may  direct,  is  to  empower 

him  to  appoint  the  fee  to  the  issue ;  and  the  eifect  of  a  devise 

to  the  issue,  share  and  share  alike,  in  default  of  such  appointment^ 

is  to  give  them  an  estate  not  less  than  that  which  might  have 

been  appointed  to  them  in  exercise  of  the  power,  that  is  to  say, 

an  estate  in  fee.     To  apply  these  doctrines  to  the  will  now  before 

the  Court:  we  have  here  a  devise  to  the  testator's  son  John,  for 

life,  and  after  his  decease  to  his  issue,  in  such  manner,  shares  and 

proportions  as  he  should  direct;  whereby  he  was  empowered  to 

appoint  the  fee-simple  to  or  amongst  them  as  he  should  think 

fit;  and  we  have  then  a  devise  to  the  issue  in  default  of  such 

appointment,  equally,  share  and  share  alike,  whereby  they  would 

have  been  entitled  co-existingly,  and  not  in  succession,  to  the  fee 

which  John  could  have  appointed  to  them  in  the  exercise  of  his 

power.     This  being  so,  the  question  is,  what  estate  did  John  and 

his  issue  take  under  this  will?     Was  it  an  estate  tail,  as  ruled 
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bj  the  Court  of  Common  Pleas,  which  we  have  now  under  con-   H.  T.  1856. 

•jx«                        •                           /•••«•<■.«              .1               Exch,  Cham, 
udention,  or  was  it  an  estate  for  life  only,  with  remainder  to      ^^v ' 

BODDT 

his  issue  in  fee-simple,  as  insisted  on  behalf  of  the  plaintiff  in  error  ?  v. 

In  other  terms,  is  '*  issue "  in  this  will  to  be  construed  as  a  word 
of  purchase  or  of  limitation  ?  In  my  opinion,  it  should  be  construed 
18  a  word  of  purchase. 

I  concurred  in  the  judgment  of  the  Common  Pleas  upon  the 
ooDStrnetion  of  this  will,  when  pronounced ;  but  after  the  very  full 
diseussion  which  the  case  has  since  undergone,  on  two  several 
occasions  at  the  Bar  of  this  Court,  when  one  or  more  authorities 
of  great  weight  were  cited  for  the  first  time,  I  have,  upon  further 
consideration,  arrived  at  the  conclusion  that  the  judgment  of  the 
Common  Pleas  should  be  reversed.  To  say  nothing  of  Hockley 
T.  Mawbey  and  the  earlier  authorities,  a  series  of  modern  cases 
cited  in  the  argument  at  the  Bar,  including  Lees  v.  Motley^ 
Greenwood  v.  Rothwell^  Slater  v.  Dangerfield,  Crozier  v.  Crozier^ 
Montgomery  v.  Montgomery^  and  lastly,  Kavanagk  v.  Morland 
(each  of  them  bearing  more  or  less  upon  the  question  raised 
in  this  case),  appear  to  have  established  or  recognised  the  doctrine 
that,  under  such  a  devise  as  we  are  now  considering,  that  is  to 
saj,  to  the  parent  for  life,  and  after  his  decease  to  his  issue, 
with  such  power  annexed  as  would  enable  the  parent  to  appoint 
the  fee-simple  among  the  issue,  and  such  further  limitations  as 
would  give  them  the  fee  in  equal  shares  in  default  of  appoint- 
ment, the  parent  takes  an  estate  for  life  only,  with  remainder 
to  his  issue  in  fee.  The  principle  of  the  decisions  in  those  cases 
is  stated  to  have  been  that,  where  the  issue  can  take  the  fee-simple 
^der  a  prior  devise  in  the  will,  there  is  no  necessity  for  doing 
Science  to  the  language  of  the  testator  by  enlarging  the  estate 
&r  life,  given  in  express  terms  to  the  first  devisee,  into  an  estate 
tail,  in  order  to  give  an  estate  of  inheritance  to  the  issue.  In 
^ef  y.  Mosley^  the  first  of  the  foregoing  series  of  cases,  there 
^  a  devise  to  W.  for  life,  with  remainder  to  his  lawful  issue 
^  their  respective  heirs,  in  such  shares  and  proportions  as  he 
should  appoint ;  but  in  case  W.  should  not  marry  and  have  issue 
irho  should   attain   the  age  of  twenty-one  years,  then  to  O.  in 
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H.  T,  1856.  fee.  In  that  case  it  was  held  by  the  Court  of  Exchequer  in  EnglandU 
wi-.^,— ^  '  that ''  issae  "  was  to  be  construed  as  a  word  of  purchase ;  and  that, 
ty.  accordingly,  W.  took  an  estate  for  life  only,  with  remainder  to  his 

issue  in  fee.  Now,  in  the  case  before  us,  as  in  Lees  v.  MotUyy  the 
issue  would,  upon  the  admitted  principles  to  which  I  have  adverted^ 
take  the  fee-simple  of  the  estate  in  default  of  appointment,  in  equal 
shares  co-existingly,  and  not  consecutively,  as  issue  in  tail,  and  this 
by  virtue  of  the  first  clauses  in  both  wills,  apart  from  the  question  as 
to  the  efiect  of  the  devise  over  in  default  of  issue.  So  far  the  case  of 
Lees  V.  Mo9ley  and  the  present  case  correspond  in  their  circum* 
stances  ;  but,  besides,  there  is  found  in  this  case  a  circumstance  aid- 
ing the  construction  which  did  not  occur  in  Lees  v.  Motley,  but 
which  is  relied  on  by  Sir  Edward  Sugden,  in  Ryan  v.  Cowiey,  and 
has  been  held  material  in  other  cases,  viz.,  that  the  testator  has 
here  put  his  own  construction  on  the  term  ^'  issue,"  by  employing 
it  as  synonymous  with  '^  child.'*  Then  as  to  the  case  of  Z^ees  v. 
Motley,  considered  as  an  authority,  we  find  Baron  Parke,  in  deli- 
vering the  judgment  of  the  Court  of  Exchequer,  in  Slater  v. 
Dangerfield,  acted  upon  the  principle  of  that  decision,  and  stated 
that  it  had  been  made  by  the  Court  upon  great  deliberation; 
and  Sir  Edward  Sugden,  in  giving  judgment  in  Crozier  v.  Crozier^ 
recognises  the  authority  of  Leee  v.  Mosley  :  and  in  Montgomery  v. 
Montgomery^  he  adopts  the  principle  of  that  case,  and  states  it  to 
have  been  conformable  to  the  decisions  in  former  cases.  The  case 
of  Greenwood  v.  Rothwell  was  a  devise  to  J.  G.  for  life,  and  after 
his  decease  to  all  and  every  the  issue  of  his  body,  share  and  share 
alike,  as  tenants  in  common,  and  the  heirs  of  such  issue;  and  it 
was  held  by  Lord  Langdale,  acting  on  the  certificate  of  the  Court 
of  Common  Pleas,  that  J.  6.  took  an  estate  for  life  only,  and 
not  an  estate  tail.  The  authority  of  that  case  is  strongly  relied 
on  by  Baron  Parke,  in  his  judgment,  in  the  case  of  Slater  v.  Z>afi- 
gerjield.  In  Slater  v.  Dangerjield,  the  devise  was  to  G.  for  life, 
and  from  and  after  his  decease  to  all  and  every  his  lawful  issue,  and 
their  heirs,  equally,  as  tenants  in  common,  and  not  as  joint  tenants, 
on  attaining  the  age  of  twenty-one  years  ;  and  it  was  there 
held,  in  conformity  with  Lees  v.  Mosley  and  Greenwood  v.  Rotk* 
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welly  that  G.  took  an  estate  for  life  only,  with  remainder  to  his  H.  T.  1856. 

Exch,  Cham. 
u8Qe,a8  purchasers  in  fee.     Then  comes  the  case  of  Crozier  v.     ^ ^^ ' 

KODDT 

Crozier,  which  was  a  devise  of  freehold  interests  held  under  leases  v* 

?ITZOSBAIJ>. 

for  U?es,  to  J.  C.  for  his  life,  remainder  to  his  issue  male  and  female 
bj  hU  then  wife,  to  be  divided  amongst  them  in  such  manner, 
shares  and  proportions  as  J.  C.  should  appoint,  and,  subject  to 
the  payment  of  the  rents  of  the  lands,  to  an  annuity  of  £40  during 
the  continuance  of  the  leases.  Sir  Edward  Sugden  there  held 
that  the  effect  of  the  power  of  appointment  *'  in  such  manner,"  &c., 
and  the  charge  of  the  annuity,  was  to  give  the  issue  by  implication 
the  abeolote  interest  in  the  leaseholds— -equivalent  to  the  fee-simple 
in  eitates  of  inheritance — and  that  accordingly  J.  C.  took  an  estate 
for  life  only  therein ;  but  he  stated  that  if  there  had  been  nothing 
in  the  will  to  carry  the  whole  interest  to  the  issue,  he  considered 
that  J.  C.  would  have  taken  an  estate  tail,  in  order  to  effect  that 
object.  Here  is  a  distinct  intimation  of  the  principle  upon  which 
that  case  was  decided,  viz.,  that  J.  C.  would  have  taken  an  estate 
tail  if  the  issue  could  not  have  taken  the  fee ;  but  it  appearing  that 
thej  could  have  done  so,  the  estate  of  J.  C.  was  held  to  be  for  life 
only.  In  that  case  of  Crazier  v.  Crozier,  Sir  E.  Sugden,  in  his 
JQdgment,  enumerates  several  matters  which  had  aided  his  con- 
cloaion  that,  by  the  devise  to  the  issue  male  and  female  of  J.  C., 
the  testator  had  intended  the  first  line  of  issue  only,  that  is,  ^*  chil- 
dren.**  He  observes  that  in  that  case  there  was  not  simply  a  devise 
to  J.  C.  and  his  issue,  but  an  express  estate  for  life  was  given 
to  J.  C.  himself,  and  there  was  a  separate  gift  after  his  decease 
to  his  issue — the  formal  words,  "  I  give  and  devise  the  same  to 
^«  issue,"  being  repeated — ^which,  as  Sir  E.  Sugden  observed, 
W^ed  like  a  new  gift.  Then  he  notices  the  words  of  distribution 
^finexed  to  the  gift  to  the  issue — "to  be  divided  amongst  them 
in  meh  maoner,  shares  and  proportions  as  he  shall  appoint ; "  im- 
Portmg  that  the  issue  were  to  take  among  themselves  as  tenants 
in  common,  and  not  in  succession,  as  issue  in  tail :  and  further, 
^  states  that,  under  the  power  of  appointment  in  such  "  manner" 
**  J*  C.  should  direct,  the  whole  interest  might  have  been  ap* 
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H.T.  1856.  pointed,  and,  in  default  of  appointment,  the  iasae  might  haTetit| 

Exeh.  Cham. 

the  whole. 


aODDT 
V. 
TITIOBEALD. 


Now,  every  one  of  the  foregoing  circamstances  pointed  osr 
Sir  £.  Sugden,  as  importing  that  the  issue  in  the  case  of  Cr$x\ 
V.  Crozier  were  intended  to  take  as  purchasers,  is  to  be 
the  will  in  this  case.    We  have  here,  as  in    Crozier  ▼.  Cnarl 
not  simply  a  devise  to  John  and  his  issue,  but  an  expica  <a| 
for  life  given  to  John  himself,  and  a  separate  gift  after  hia 
to   his    issue — the   formal   words    of    devise    to    them  beiB* 
pented,  as  in  Crozier  v.  Crozier,    Again,  'we  have  here  thenj 
words  of  distinction  annexed  to  the  gift  to  the  issue  u  n 
case  ;  and,  finally,  we  have  the  same  power  of  appointment 
the  issue,  as  in  Crozier  v.  Crozier^  in  such  manner,  dura 
proportions  as  John  should  direct.     To  this  may  be  sdddi, 
we  have  in  this  will,  in  aid  of  the  construction  (as  I  before 
what  was  not  to  be  found  in  Crozier  v.   {Jrozier^  ntmdjf, 
employment  by  the  testator  of  the  word  **  child,"  as 
with  "issue."    In  Montgomery  v.  Montgotmery^  Sir  £. 
again  acted  on  the  principle  of  construction    upon  which  k 
decided  Crozier  v.  Crozier,    In  that  case  the  testator  deriael- 
"  part"  of  certain  lands  to  his  son  during  his  life,  and  in  aid 
son  should  survive  his  then  present  wife  and  marry  agaia, 
from  and  after  his  decease  he  devised  the  same  to  his  son'i  ii 
by  such  second  or  other  marriage,  share  and  share  ^litu^  nii 
default  of  such  issue,  he  devised  the  same  over  in  fee.    Thei 
of  the  devise,  '*  my  part"  of  the  lands,  were  sufficient  to  einj^ 
fee  to  the  issue,  without  superadded  words  of  inheritance ;  o'i 
£•  Sugden  held  that  the  son  took  an  estate  for  life  onij, 
remainder  to  his  issue  by  a  second  marriage,  as  tenants  in 
in  fee.    Here  then  we  have  a  further  recognition  of  the 
of  Leei  v.  Moiley^  Greenwogd  v.  Rotkweli,  SUuer  v. 
and  Crozier  v.  Crozier, 

As  to  the  three  first  of  those  cases,  it  has  been  insistsdit! 
Bar  that  they  are  distinguishable  from  the  present,  in  this 
that  in  all  of  them  there  were  words  of  inheritance  ft"«*«^  v^ 
gift  to  the  issue,  which  indicated  expressly  the  testaloi^s 
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-to  give  the  issue  the  fee-simple ;  whereas  in  the  present  case  there  H.  T.  1856. 
are  no  such  accompanying  words:  but  as  to  this  objection,  the      '— ^-\ ' 

BODDT 

answer  appears  to  be   that,  provided  it  can  be  shown  that  the  v. 

^testator  intended  that  the  issue  might  take  the  fee,  it  was  imma- 
Cerial  by  what  form  of  words  he  manifested  such  intention — 
whether  by  annexing  words  of  inheritance  to  the  gift,  as  in  the 
three  first  of  the  foregoing  cases,  or  by  empowering  the  first  devisee 
to  appoint  the  estate  among  the  issue  in  such  manner  as  he  should 
direct,  as  in  Crazier  v.  Crozier  and  the  present  case,  or  by  devising 

L 

his  '^part"  of  certain  lands  to  the  issue,  as  in  Montgomery  v. 
Montgomery^  or  by  any  other  form  of  words^  which,  by  legal 
intendment,  would  give  the  fee  to  the  issue;  and  accordingly, 
Sir  £.  Sugden  held  in  Crozier  v.  Crozier  that,  as  well  the  power 
to  appoint  the  estate  in  such  manner  as  G.  J.  should  direct,  as 


r! 


likewise  the  charge  of  the  annuity  upon  the  persons  who  were  from 

time  to  time  to  take  the  lands,  had  the  effect  of  a  devise  of  the  quasi 

fee  to  the  issue,  without  words  of  inheritance ;  and  in  Montgomery 

-  ▼•  Montgomery^  the  same  learned  Judge  held  that  the  testator's 

^description  of  the  lands  devised  as  ''my  part"  of  the  lands,  had 

^the  same  effect. 

^  It  has  been  insisted,  however,  that  the  foregoing  decisions  are  all 
^distinguishable  from  the  present  case,  for  this  reason,  that  in  none 
^of  them  was  there,  as  there  is  here,  a  devise  over  after  an  indefinite 
^'fiulure  of  issue  of  the  first  devisee ;  but  I  apprehend  it  to  be  settled 
^bj  the  authorities  that  the  question  a^  to  the  construction  of  the 
tdevise  to  John  and  his  issue  in  this  case  is  not  afibcted  by  that 
kdroumstance.  The  rule  on  the  subject,  as  deduced  from  the  author- 
tees,  is  stated  thus  by  Vice-chancellor  Page  Wood,  in  Kavanagh 
hr.  Morland.  He  says : — "  If  there  be  a  ^ft  to  the  issue,  and  a 
(^  limitation  in  the  will  v^th  reference  to  them,  which  has  the  effect 
i^  of  giving  them  the  fee-simple,  then,  if  there  be  a  gift  over  in  case 
;^«  of  dying  without  issue,  the  gift  over  affords  no  evidence  of  in- 
^  tention  to  justify  the  application  of  the  rule  in  Shelley*s  case,  be- 
i^  cause  the  fee  was  in  the  issue,  and  the  words  'dying  without  issue* 
i^are  consequently  held  to  mean  only  such  issue  as  were  before 
I**  mentioned ;"  and  for  that  doctrine  he  citea  Hockley  v.  Mawbey 
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H.  T.  1856.  and  Leeming  v.  Sherrat,    The  Vice-Chancellor  proceeds* — "But 

"if  the  fee  be  not  in  the  issue  as  purchasers,  and  words  occur 
"importing  a  gift  over  in  fee,  after  an  indefinite  failure  of  issue, 
"  then  the  words  giving  over  the  property  in  that  event  have  been 
"held  to  be  so  strongly  indicative  of  the  testator's  intention  that 
"  the  estate  should  not  pass  over  except  upon  failure  of  all  the  issue, 
'*  that  those  words  are  made  to  reflect  back  upon  the  -preceding 
"limitations  to  the  issue,  if  those  limitations  do  not  clearly  afiect 
"  the  intention  of  the  testator,  of  not  giving  over  the  property  until 
"  the  issue  fail — as,  for  instance,  if  for  want  of  superadded  words  of 
''limitation  they  would  take,  as  purchasers,  life  estates  only,  the 
"  Court  in  that  case  is  obliged  to  construe  the  word  '  issue/  in  the 
"  original  gift,  as  a  word  of  limitation,  for  the  purpose  of  carrying 
"into  effect  the  general  intention  implied  from  the  gift  over."  In 
conformity  with  *the  foregoing  doctrine,  the  Vice-Chancellor*ruled, 
in  the  case  before  him,  that  the  first  devisee  (to  whom  an  express 
estate  for  life  had  been  limited,  with  remainder  to  his  issue,  share 
and  share  alike,  and  in  default  of  issue  remainder  over)  took  an 
estate  tail  under  the  will ;  stating  as  the  ground  of  his  decision,  that 
there  being  a  gift  over  on  an  indefinite  failure  of  issue,  and  the  gift 
to  the  issue  in  the  first  instance  being  too  weak  in  itself  to  confer 
on  them  more  than  an  estate  for  life,  the  rule  in  Shelley^i  ecue  must 
be  applied,  and  the  first  devisee  must  be  held  to  take  an  estate  tail. 
However,  it  has  been  suggested,  in  the  argument  at  the  Bar,  that 
Sir  E.  Sugden,  in  his  judgment  in  Crozier  v.  Crazier,  has  employed 
language  importing  that  the  effect  of  a  devise  over,  after  an  in- 
definite failure  of  issue,  is  to  give  an  estate  tail  to  the  first  devisee, 
even  where,  as  in  that  case,  the  fee-simple  was  in  the  issue ;  inas- 
much as  he  says  that  some  passages  in  the  will,  which  he  had  pointed 
out  as  evidencing  the  testator's  intention  that  the  issue  were  to  take 
as  purchasers,  should  all  give  way,  and  the  testator's  son  John 
should  be  held  to  take  a  qucui  estate  tail,  if  the  will  had  shown  a 
dear  intention  to  include  all  possible  issue,  and  if  they  would  take 
only  under  the  father.  Now,  it  appears  to  me  that  the  language  of 
Sir  E.  Sugden  was  not  intended  to  convey,  and  did  not  import^  the 
meaning  so  imputed  to  it ;  for  it  will  be  observed  that  the.circum- 
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stance  of  the  fee  being  in  the  issue  is  not  enumerated  by  Sir  £.  H.  T.  1856. 

Bixch.  Cham. 
Sogden  in  the  judgment  referred  to,  among  those  matters  which      ^'-^.' ' 

BODDT 

should  give  way  to  a  clear  intention  on  the  part  of  a  testator  to  in-  o. 

FITSOBBALD. 

dode  all  possible  issue.     It  appears  in  the  report  of  the  case  that, 
at  the  dose  of  the  argument,  upon  the  hearing  of  the  cause,  Sir  E. 
Sagden  expressed  his  opinion  that  the  fee-simple  was  in  the  issue, 
and  that  being  so,  that  the  issue  took  as  purchasers ;  but  he  post- 
poned delivering  judgment  until  he  should  have  given  further  con- 
sideration to  the  case ;  and,  on  a  subsequent  day,  he  proceeded  to 
pronounce  judgment,  and  pointed  out  certain  provisions  in  the  will, 
importing,  as  he  considered,  the  testator's  intention  that  the  issue 
shocdd  take  as  purchasers-— that  is  to  say,  a  life  estate  expressly 
given  to  his  son  John,  a  separate  gift  to  his  issue,  a  reference  to 
ittoe  then  bom,  a  tenancy  in  common  among  the  issue,  and  a  power 
to  John  to  vary  the  shares ;  but  he  added  that  all  the  matters  so  enu- 
merated, and  which  he  then  repeated,  should  give  way,  and  John 
ahonld  be  held  to  take  an  estate  tail  if  the  will  had  shown  a  clear 
btention  to  include  all  possible  issue,  and  if  they  could  have  taken 
only  under  the  father.     Now  it  will  be  observed  that,  among  the 
matters  so  pointed  out  by  Sir  E.  Sugden,  the  circumstance  of  the 
fee  being  in  the  issue  was  not  included,  and  accordingly  it  cannot 
be  said  to  have  been  one  of  tliose  which  he  stated  should  give  way 
in  the  event  above  mentioned. 

It  has  been  contended,  in  the  course  of  the  argument,  that  the 
judgment  of  the  House  of  Lords,  in  Jesson  v.  Wright^  rules  the 
present  case ;  and  it  has  been  relied  on  that  the  only  distinction 
between  them  is,  that  in  Jeston  v.  WriglU  the  words  were  "  heirs 
of  the  body,**  whereas  here  they  are  "  issue."  Supposing  the  fact  to 
be  so,  even  that  distinction  might  afford  a  sufficient  ground  for 
bolding  that  Jeuon  v.  Wright  does  not  rule  this  case;  but  the 
loaterial  distinction  between  the  two  cases  is,  that  in  Jeison  v. 
^righi  there  were  no  words,  as  there  are  here,  to  give  the  fee- 
'unple  to  the  issue  ;  neither  were  there  words  of  inheritance 
•Dnexed  to  the  gift  to  the  issue,  nor  were  the  words  "  my  estate," 
^"my  part"  of  the  lands,  or  other  words  descriptive  of  the  testa- 
te entire  interest  therein,  employed,  nor  was  the  first  devisee 
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H.  T.  1856.  empowered,  as  here,  to  appoint  to  the  issue  the  fee-simple  of  the 
%■  ■l^^  — >'    lands;  but  the  issue  could  have  taken  estates  for  life  onlj:  it 

BODDT 

V,  follows  that  the  principle  of  construction  which  governs  this  case 

could  not  have  been  applied  in  Jeaon  v.  Wrtght. 

But  it  has  been  contended  at  the  Bar  that  the  decisions  in  Ire- 
land have  been  counter  to  the  principle  of  construction  which 
appears  to  me  to  rule  this  case,  and  five  Irish  cases  have  been  cited 
to  sustain  this  position  : — first,  Croly  ▼.  Croly  ;  secondly,  Briscoe 
▼.  Briscoe ;  thirdly,  Irtoin  v.  Cuffe  ;  fourthly,  Whitsia  v.  I%ofi^ 
son  ;  fifthly,  Martin  v.  JlPCausiand,  As  to  the  three  first  of  the 
foregoing  cases,  one  general  observation  occurs,  viz.,  that  in  none 
of  them  could  the  issue  have  taken  the  fee-simple,  and  therefore 
they  are  not  applicable  as  decisions  to  the  present  case.  With 
respect  to  the  first  of  them  (Croly  v.  CrofyJ,  it  seemed  to  have 
been  assumed  in  the  argument  that  the  issue  could  have  taken 
the  fee-simple  by  virtue  of  the  word  '* estate;"  but  that  is  not 
80.  On  reference  to  the  report,  it  will  be  found  that  the  testator 
devised  his  ''estate"  in  the  lands  of  Cahirgal  to  trustees  and  their 
heirs,  to  the  use  of  his  second  son  Richard  Croly  for  life,  and, 
from  and  after  his  decease,  to  the  use  of  his  issue,  in  such  pro- 
portions as  he  should  direct;  but  in  case  his  second  son  Richard 
should  die  without  issue,  he  devised  the  aforesaid  "lands"  (not 
"  estate  ")  of  Cahirgal  to  his  trustees,  to  the  use  of  his  eldest  son 
John  Croly  for  life,  and,  after  his  decease,  to  the  use  of  his  issue, 
in  like  manner  and  with  like  power  to  devise  the  same  to  his 
issue  as  in  the  case  of  his  second  son  Richard.  Richard,  the  second 
son,  survived  the  testator,  and  died  without  issue,  and  John,  the 
eldest  son,  afterwards  died,  leaving  issue  the  defendant  Richard ; 
and  the  question  raised  was,  what  estate  did  the  defendant  Richard 
take  under  his  grandfather's  will?  The  Court  of  Queen's  Bench 
certified  that  he  took  an  estate  tail.  Now  it  will  be  observed 
that  the  devise  under  which  the  defendant  Richard  (the  son  of 
John)  claimed  was  a  devise  of  the  "  lands"  to  the  issue  of  John, 
and  not  of  the  testator's  ''estate"  in  the  lands,  as  in  the  case  of 
the  devise  to  the  issue  of  Richard,  the  testator's  second  son  ;  and 
as  the  will  was  made  before  the  WiUs  Act  of  1837>  the  description 
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'^Unds"  could  not  have  carried  the  fee  to  the  issae  of  John,  for  H.  T.  1856. 

Exch,  Cham. 

irant    of  words    of  inheritance ;   accordingly,   the  Counsel    who     ^>-«-v * 

BODDT 

argued  in  that  case  in  favour  of  the   estate  tail   relied  on  the  v, 

FITZGBBALD« 

drcamstance  that  the  defendant  Richard,  as  issue  of  John,  could 
Slot  take  the  fee  under  the  will,  and  it  was  in  a  case  so  circumstanced 
tlkMi  the  Court  held  that  the  defendant  Richard  took  an  estate  tail. 
.A^coordingly,  Crofy  v.  Croly^  heing  distinguishable  from  the  present 
ctts&  in  the  foregoing  particular,  is  not  an  authority  bearing  upon 
i't.     As  to  Brueoe  v.  Briscoe^  there  were  neither  words  of  inherit- 
ance annexed  to  the  gift  to  the  issue,  nor  was  there  a  power  of 
appointment  enabling  the  first  devisee  to  appoint  to  the  issue  in 
fee,  nor  were  there  any  words  in  the  will  under  which  the  issue 
could  have  taken  the  fee.     As  to  Irwin  v.  Cuffe^  the  same  observa- 
tions occur ;  for  the  report  of  the  case,  purporting  to  give  not  the 
words  of  the  will,   but  only  a  loose  statement   of  its  contents, 
describes  the  power  of  appointment  as  "  in  such  manner,"  &c.     Yet 
when  the  Counsel  who  argued  against  the  estate  tail  came  to  state 
the  power,  they  described  it  as  a  power  to  appoint  the  proportions 
or  the  objects  of  the  gift,  and  not  as  a  power  to  appoint  the 
quantity  of  interest  to  be  taken  by  them,  either  by  the  employ- 
ment of  the  words  ^  manner/'  &c.,  or  otherwise.     Accordingly,  it 
was  not  suggested  in  that  case,  either  at  the  Bar  or  by  the  Court, 
that  anything  turned  upon  the  point  as  to  whether  the  issue  could 
take  the  fee  or  not ;  still  less  was  it  relied  on  that,  upon  the  true 
construction  of  the  will,  they  could  have  taken   the  fee.     Then 
comes  the  case  of  Whittitt  v.   Thompton^  which,  as  I  read  the 
judgment  of  the  Lord  Chancellor,  was  not  a  decision  upon   the 
point  we    are    now    considering.     In   that    case  the   Chancellor 
abstained,  as  I  understand  him,  from   pronouncing  any  opinion 
upon  the  authority  of  the  Irish  cases,  leaving  it  an  open  question, 
80  far  as  his  judgment  went,  whether  they  could  be  reconciled 
with  the  English  decisions ;  but  on  the  supposition  that  all  the 
three  Courts  of  Law  in  Ireland  had  decided  in  favour  of  the  estate 
tail,  he  deemed  it  right  to  follow  the  principle  of  that  decision,  and 
not  to  overrule  it;  leaving  it  open  at. the  same  time  to  the  party 
against  whom  he  pronounced  judgment,  to  take  a  case  again  to  a 
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H.  T.  1856.  Court   of  Law   in  Ireland,  if  so   advised — an   iDtimation^  I  maj 
' I., ''    observe,  that  he  did  not  consider  the  law  as  settled  by  the  Irish 

BODDT 

o.  authorities.     Finally,  there  is  the  case  of  Martin  v.  M^Causland^ 

with  respect  to  which,  as  I  had  concurred  in  the  decision  when  it 
was  pronounced,  I  will  only  say  that,  for  the  reasons  I  have  ex- 
pressed, I  cannot  abide  by  that  case  as  an  authority.  I  will 
observe,  however,  that,  with  the  exception  of  Lees  v.  Moeley^  not 
one  of  the  six  cases  to  which  I  have  referred  as  establishing  or 
recognising  the  principle  which  rules  the  present  case  was  cited ; 
and  even  Leee  v.  Mosley  appears  to  have  been  relied  on  for  a 
different  purpose.  Indeed,  I  do  not  know  that  any  of  those  six 
cases,  with  the  exception  of  Leee  v.  Mosley^  had  been  decided,  or 
at  least  reported,  when  the  case  of  Martin  v.  3PCausland  was 
argued  in  the  Common  Pleas. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  reversed. 

Perrin,  J. 

I  do  not  think  it  necessary  to  consume  the  time  of  the  Court,  and 
shall  merely  add  two  observations,  which  were  not  adverted  to  by 
my  Brethren  who  have  taken  a  difierent  view  of  this  case ;  first, 
the  decided  intention  of  the  testator  that  his  other  sons,  particularly 
his  eldest,  should  not  take  until  there  was  a  failure  of  issue  of  the 
others.  There  are  a  variety  of  expressions  in  the  will  clearly  estab- 
lishing an  intention  on  the  part  of  the  testator  that  the  property 
was  not  to  part  from  William  Roddy  until  his  issue  had  been 
exhausted,  coupled  with  a  declaration  that  he  had  provided  for 
his  eldest  son ;  secondly,  by  giving  an  estate  tail  to  William,  he 
thereby  gave  him  power  to  defeat  the  remainders  given  to  the 
others.  I  therefore  concur  in  opinion  with  my  Brother  Jackson, 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

TORRENS,  J. 

I  concur  in  thinking  that  the  judgment  ought  to  be  affirmed. 
The  limitation  in  this  will  is  to  the  "  issue ; "  that  word  issue  most 
be  read  as  synonymous  with  '*  heirs  of  the  body ;  **  and,  until  there 


# 
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be  an  indefinite  fisdlnre  of  such  issue,  the  estate  over  is  not  to  take  H.  T.  1856. 

.              Exch,  Cham, 
ofTect.     That  rule  was  clearly  established  in  Robinson  v.  Robinson^      , ' 

RODDT 

w^skd  we  are  not  now  to  inquire  whether  it  was  a  wise  and  salutary  v. 
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x~^e  or  not.    In  the  case  of  Slater  v.  Dangerfield^  which  was  so 
luch  relied  on,  tl^e  judgment  was  founded  on  the  words  of  inherit- 
ice  being  superadded,  thereby  making  the  heirs  the  depositors  of 
^^^sstator^s  intention ;  and  further,  in  that  case  there  was  no  limitation 
o^ver ;  there  is  therefore  no  reason  for  saying  our  present  decision 
*will  overrule  that  case.     I  have  not  been  able  to  find  any  case  over- 
riding the  decisions  in  this  country.     No  doubt,  there  are  du^  of 
Judges  condemning  the  rule  as  laid  down  in  Robinson  v.  Robinson^ 
and  intimating  that  a  new  rule  ought  to  be  adopted ;  but  there  is  no 
authority  to  be  found  overruling  any  of  those  decisions.     The  course 
of  authority  in  this  country  having  been  thus  undisturbed,  we  are 
now  called  on,  at  this  distance  of  time,  to  overthrow  that  settled 
coune  of  construction  under  which  titles  have  passed  and  been 
established,  and  thus  open  a  door  to  endless  litigation.     I,  for  one, 
am  not  prepared  to  go  that  length ;  I  am  not  prepared  to  say  that 
this  Court  ought  to  correct  the  law.     If  the  House  of  Lords  thinks 
fit  to  say  that  a  new  rule  ought  to  be  adopted,  we  cannot  dispute 
that  supreme  jurisdiction ;  but,  until  those  authorities  be  reversed, 
I  ^11  abide  by  them. 

Fenhefathsb,  B. 

This  case  comes  before  the  Court  upon  a  writ  of  error  on  a  judg- 
ment delivered  by  the  Court  of  Common  Fleas ;  and  the  question  is 
as  to  the  estate  which  William  Roddy  took  under  the  will  of  Charles 
Roddy,  made  in  1817.  The  Court  of  Common  Pleas  held  that  he 
took  an  estate  tail.  It  has  been  argued  before  us  that  this  judgment 
was  wrong,  and  that,  under  this  will,  William  Roddy  took  only  an 
estate  £6r  life ;  and  we  are  now  to  decide  which  construction  ought 
to  be  adopted.  The  facts  of  the  case  are  fully  before  the  Court ; 
mj  Brother  Greens  has  opened  them  at  length ;  and  my  Brothers 
Moose  and  Ball,  who  gave  their  opinion  in  concurrence  with  his, 
havCt  u^  &c^  almost  exhausted  the  subject.  Concurring  as  I  do 
with  them,  v^ry  little  remains  for  me  to  say,  and  any  observations 
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H.  T.  1856.  I  shall  make  are  not  so  much  for  the  purpose  of  farther  elucidating 
«.-^N^ *     the  subject,  as  m  deference  to  the  opinions  of  those  who  differ  from 

BODDT 

v.  me. 

FITSOBBALD. 

It  is  said  that  the  plain  intention  of  the  testator  was  to  give  an 
estate  tail  to  William  Roddj.  I  confess  I  am  at  a  loss  to  discover 
that  plain  intention,  much  less  anj  intention  to  give  the  first  taker 
an  estate  tail.  This  question  then  involves  the  rule  in  Sheiie^s  case, 
followed  (as  I  presume  it  was  followed)  bj  the  decision  in  Robinson 
V.  Robinson,  the  propriety  of  which  I  do  not  now  canvass,  because, 
for  the  reasons  I  shall  state,  I  think  the  case  before  the  Court  is 
already  distinguishable  not  only  from  the  case  of  Robinson  v.  Robin-- 
son,  but  from  other  cases  which  have  been  decided  the  same  way. 
The  rule  in  Sheltey*s  case  was  laid  down  nearly  three  hundred 
years  ago ;  and  although  that  rule  may  have  frustrated  rather  than 
forwarded  the  testator's  intention,  yet  it  must  be  followed,  and  now 
taken  to  be  the  law.  But  although  that  case  fixes  a  certain 
meaning  as  applicable  to  the  expression  "bsue,**  yet  the  testator 
may  modify  that  technical  expression ;  he  may  say,  "  heirs  of  the 
body  **  means  *'  sons ;  ^  but  if  the  term  be  unexplained,  I  admit 
its  meaning  cannot  be  controverted.  Here  then  is  a  devise  of  these 
lands  to  William  Roddy  for  life,  and  then  to  his  issue,  with  a  power 
to  William  to  appoint  the  lands  among  his  children  in  such  shares 
and  proportions  and  form  as  he  shall  think  fit ;  and,  if  oply  one 
child,  to  that  child,  and,  in  default,  over. 

It  may  be  admitted  that  it  was  the  intention  of  the  testator,  while 
any  issue  of  his  second  son  remained,  the  estate  should  not  go  over ; 
but  has  he  so  expressed  that  intention  ?  When  he  limits  an  estate 
for  life  to  William,  he,  at  the  same  time,  gives  him  power  to  appoint 
to  any  of  his  children  in  fee,  so  as  to  enable  the  appointee  to  defeat 
the  other  objects  of  his  bounty.  Now,  no  case  is  to  be  found  in  the 
books  where  words  of  a  similar  kind  have  been  held  to  confer  aa 
estate  tail.  The  origin  and  meaning  of  the  rule  in  Shelley's  eas9 
is  this — ^we  overrule  and  control  that  intention  of  giving  the  first 
taker  an  estate  for  life,  because  no  words  of  limitation  were  super- 
added ;  for  if  "  issue "  be  considered  as  a  word  of  purchase,  it  will 
not  carry  the  fee ;  but  when  the  intention  was  express  that  there 
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shoald  be  a  life  estate,  the  necessity  for  adopting  the  rule  in  Shel-  H.  T,  1856, 

ie^i  ease  does  not  exist.     Here  we  have  an  estate  for  life  given      ^  \    m* 

to  the  first  taker,  followed  hj  a  limitation  to  his  issue ;  then  follows  v. 

a  power  of  distribution  in  shares  among  his  children,  both  males  and  '         bau)- 

females,  with  a  power  of  limiting  the  fee  to  the  children,  thus  ren* 

dering  it  unnecessary  to  control  the  first  words,  by  making  the  word 

**  issne  "  a  word  of  limitation. 

Bot  it  may  be  argued  that,  inasmuch  as  the  words  do  not  in 
express  terms  convey  an  estate  in  fee,  and  if  giving  that  power 
to  the  father  constitutes  a  fee  in  the  children,  that  this  case  has 
not  been  solved  by  any  decided  case.    I  am  now  supposing  and 
uguiog  the  case  as  if  there  was  no  power  of  appointment ;  and  I 
cannot  see  any  difierence  that  creates,  because  the  object  of  the 
nik  and  the  reason  of  its  adoption  was  that  children  should  not 
be  exduded.     If  they  took  the  fee  by  construction,  it  would  appear 
the  same  thing  as  if  they  took  by  express  words ;  the  object  and 
result  would  be  the  same.     Therefore,  it  would  appear  to  me,  inde- 
pendent of  the  words  which  occur  in  this  will,  **  if  only  one  child, 
tbea  that  child  shall  take  the  whole '' — independent,  I  say,  of  that 
expression,  it  appears  to  me  (subject  to  the  doubts  which  others 
entertain)  that  the  other  portions  of  the  will  show  very  distinctly 
that  the  issue  of  the  children  were  to  take,  and  consequently  there 
is  no  necessity  for  introducing  the  rule  in  Shelley^s  case.    In  Doe 
and  Jesson  v.  Wright,  the  words  were  **  heirs  of  the  body ; "  but 
there  were  no  words  of  limitation  grafted  on  these  words.     The 
.  power  was  to  appoint   "  in  such  shares  and  proportions,"  and  not 
''  in  manner  and  form ; "  and  it  was  held  that  these  words  did  not 
r^olate  the  quantity  of  the  estate.     I  cannot  acquiesce  in  this,  that 
because  there  had  been  a  mistake,  we  are  to  give  way  to  that  mis- 
take, and,  because  there  would  be  a  hardship,  we  are  to  give  way ; 
but  we  are  to  give  judgment  according  to  law,  regardless  of  what 
nay  be  the  operation  of  our  decision. 

In  my  opinion,  the  judgment  ought  to  be  reversed. 

Fiooi,  C.  B. 

I  have  oome  to  tha  conclusion  that  this  judgment  ought  to  be 
VOL.7.  25  L 
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H.  T.  1856.  affirmed.    The  view  I  take  is  similar  to  tbut  stated  by  my  Brother 

— Is, *'    Jackson,  at  the  close  of  his  jadgment    It  appears  to  me  that  there 

V.  has  been  a  settled  coarse  of  decision  warranting  the  judgment  of  the 

Court  of  Common  Fleas.  The  case  of  Crotff  v.  Croly  is  distin- 
guishable from  the  present,  in  the  circumstance  that  there  was 
nothing  there  necessarily  carrying  an  estate  in  fee.  Manigomery  ▼. 
Montgomery  is  a  distinct  authority  for  holding  that,  in  such  a  will 
as  the  present,  a  devise  over  may  have  the  effect  of  giving  to  the 
term  "  issue  "  the  same  meaning  as  ^*  heirs  of  the  body,**  and  there- 
fore holding  that  the  rule  in  Shelley's  ease  must  apply.  It  appears 
to  me  that  that  rule  has  not  been  controverted  by  any  decided 
authority.  In  this  case,  there  was  a  devise  expressly  for  life,  and 
a  power  of  appointment  in  fee.  I  put  aside  the  expression  "  child," 
for  that  is  equivocal.  The  main  point  upon  which  this  case  must 
be  decided  b  that  indicated  by  the  power  of  appointment  in  fee, 
and  the  alternative  distributive  devise  over,  in  default  of  appoint- 
ment. Lees  V.  Mosley  does  not  controvert  this  decision;  in  that 
case,  there  was  no  devise  over.  In  Slater  v.  Dangerfield^  there 
was  a  devise  over,  but  only  of  the  residue,  which  did  not  affect  the 
construction  of  the  preceding  words,  I  would  say,  if  this  were  a 
devise  to  the  first  taker  for  life,  with  remainder  to  his  issue  as 
tenants  in  common,  and,  in  default  of  that  issue,  remainder  in 
fee,  the  rule  in  Shelley's  case  would  then  apply.  There  is  no 
decision  controverting  Robinson  v.  Robinson.  Finding,  therefore, 
the  authorities  indicating  the  law  governed  by  the  decisions  estab- 
lishing the  judgment  in  this  case,  I  must  hold  it  to  be  oorrect. 
We  ought  not  therefore  to  unsettle  established  decisions,  and  expose 
suitors  to  the  danger  arising  from  unsettled  titles. 

MONAHAN,  C.  J. 

Having  delivered  the  opinion  of  the  Court  of  Common  Fleas  in 
this  case,  and  stated  at  some  length  the  reasons  which  influenced  the 
Members  of  that  Court  to  come  to  the  conclusion  we  then  did,  and 
having,  on  the  present  occasion,  re-considered  this  case,  and  the 
authorities  to  which  we  have  been  referred,  I  continue  of  the  same 
opinien  as  that  I  formed  in  the  Court  below. 
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The  qoestioii  is,  what  estates  did  John,  William  and  Thomas  H.  T.  1856. 

«   ,  ^.      ,      _    , .  ,    Exch,  Cham. 

Soddj,  the  three  younger  sons  of  the  testator  Charles  Roddy,  and      — -v- — ^ 

BODDT 

i€ir  respective  issne,  take  in  the  lands  respectively  devised  to  them  v, 

riTZGEBALD. 


the  wUl  of  their  father  Charles  Roddy  ?  as,  though  there  are  some 
aXight  differences  of  expression  in  the  words   used   in  the  several 
to  the  different  sons  and  their  issue,  I  do  not  think  there 
be  any  doubt  that  the  testator  had  the  same  intention  as  to  the 
loie  of  devolution  of  the  three  separate  properties  devised  to  each 
said  sons,  merely  changing  the  order  of  succession  as  between 
tliem.  It  occurs  to  me  that  the  true  meaning  of  the  rule  in  Shelley's 
is,  not  that  the  words  '*  heirs  of  the  body,"  or  any  other  words, 
to  have  any  particular   inflexible  meaning,  but  that,  when  an 
estate  Is  limited  expressly  for  life,  or  in  general  terms,  not  specify- 
ing the  quality  of  estate,  by  will,  to  a  party,  and,  after  his  estate,  to 
his  descendants,  by  such  words  that  testator's  intention  can  be  ascer- 
tiined  to  be  that  the  estate  is  to  pass  to  all  his  descendants,  and 
remtin  with  them  so  long  as  they  shall  continue  in  existence ;  but 
that,  at  whatever  period  all  such  descendants  shall  cease  ta  exist, 
the  estate  shall  pass  to  another;    but  in  such  case  the  rule  in 
Skdky's  case  applies,  and  the  first  taker  is  held  to  take  an  estate 
tail ;  and  that  the  use  of  the  words  *'  heirs  of  the  body,"  or  any  such, 
are  only  material  for  the  purpose  of  ascertaining  the  intention  of  the 
testator  as  to  the  intended  objects  of  his  devise — and  this,  though  the 
testator  intended  that  the  first  taker  should  have  a  life  estate  only, 
it  being,  in  most  of  the  cases,  tolerably  clear  that  the  testator 
intended  what  he  expressed,  as  in  Jesson  v.  Wright^  that  the  first 
devisee  should  have  a  life  estate,  and  no  more ;  yet,  though  such  was 
the  intention,  with  respect  to  the  devise  to  the  first  taker,  it  was 
held  that  that  intention  could  not  be  effected;  because,  from  the 
entire  will,  it  appeared  to  be  the  testator's  intention  that  the  issue  of 
such  first  taker  should  take  so  long  as  they  continued,  and,  on  their 
failure,  that  the  estate  was  to  go  over.     This  appears  to  me  to  be 
the  true  rule  as  established  by  the  House  of  Lords  in  that  case.    The 
words  of  the  devise  in  that  case  are  very  similar  to  those  in  the 
pireaent ;  so  similar  that,  I  confess,  I  see  no  substantial  difference, 
save  that  the  words  in  that  case  are  ^'  heirs  of  the  body,"  and  in  this 


196  COMMON  LAW  REPORTS. 

B>  T.  1856.  caae  "  issue."    I,  for  one,  regret  very  much  Umt  Judges  have  been 
w^^^i^i^     from  time  to  time  endeaToaring  to  make  a  distinction  between  the 

BODDT  •> 

V.  words  *' heirs  of  the  body''  and  *' issue";  in  some  cases.  Lees  t. 

Mosleyt  for  instanoey  stating  that  the  word  ^  issue"  was  a  word  of 
no  definite  legal  meaning,  but  one  that  mighty  according  to  the 
context^  be  construed  either  as  a  word  of  purchase  or  limitation,  as 
would  best  effect  the  apparent  object  of  the  testator.  I  think  more 
litigation  and  uncertainty  has  been  caused  by  this  attempt  at  making 
a  distinction  between  "issue"  and  "heirs  of  the  body,"  both  evi- 
dently  meaning  the  same  thing,  than  by  any  other  rule  of  recent 
construction  ;  but  be  this  as  it  may,  all  the  more  recent  cases.  Slater 
▼.  Dangerfield  and  Doe  v.  Rucastle{a\  for  instance,  lay  down  the  rule 
as  to  the  meaning  of  the  word  *'  issue."  Thus,  the  word  "  issue  "  in 
a  vfiYL  prima  facte  means  the  same  thing  as  "  heirs  of  the  body,"  and 
is  to  be  construed  as  a  word  of  limitation ;  but  this  prima  fade 
construction  will  give  way  if  there  be  on  the  face  of  the  will  sufil- 
cient  to  show  that  the  word  was  intended  to  have  a  less  extended 
meaning,  and  to  be  applied  only  to  children,  or  to  descendants  of  a 
particular  class,  or  at  a  particular  time.  If  this  is  the  rule  to  be 
applied  to  the  present  case,  I  cannot  find  anything  in  the  will  before 
me  to  show  that  the  testator  in  the  present  case  used  the  word 
**  issue  "  in  any  sense  different  from  what  the  testator,  in  the  case  of 
Jesson  V.  Wright^  used  the  words  "  heirs  of  the  body."  The  words 
in  that  case  were,  "  to  W.  for  life,  and,  after  his  decease,  to  the  heirs 
^'  of  his  body,  in  such  shares  and  proportions  as  the  said  W.  shall  by 
"  deed  or  will  appoint ;  and,  for  want  of  such  appointment,  to  the 
''  heirs  of  the  body  of  the  said  W.,  share  and  share  alike,  as  tenants 
"  in  common ;  and,  if  but  one  child,  the  whole  to  such  only  child, 
*^and,  for  want  of  such  issue,  to  the  heirs"  of  the  devisor.  In  the 
present  case,  the  devise  of  one  of  the  denominations  of  land  is  to  W. 
during  his  life,  and,  after  his  death,  to  his  lawful  issue,  in  such  man- 
ner, shares  and  proportions  as  he  shall  by  deed  or  will  appoint,  and, 
for  want  of  such  appointment,  to  his  issue  equally,  if  more  than  one, 
and,  if  only  one  child,  to  said  child ;  "  and  on  failure  of  issue  of  my 
"son  William,  I  devise  said  lands  to  my  son  John  and  his  issue, 
"  with  like  powers  of  appointment,  &c. ;  and,  for  want  of  issue  of 

(a)  8  C.  B.  876. 
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*'*  mj  said  son  John,  I  devise  said  lands  to  my  son  Thomas  and  H.  T.  1856. 

Exch,  ChoMi, 
**  h\i  issue,  as  in  the  former  limitation ;  and,  on  failure  of  issue     ^ , ' 

B6DDT 

"  of  my  son  Thomas,  I  give  and  devise  said  lands   to  mj  son         .  v. 

VITCOXaALD. 

•*  Bernard,  his  heirs  and  assigns.**     The  only  difference  between 


lO  words  of  the  devise  to  William  Roddy  and  his  issue,   and 
t<  devise  in  the  case  of  Jesson  v.   Wright^  is,  that  in  one  case 
.«  express  tenant  for    life  has  power  to  distribute  the    estate 
long  the  issue  in  such  shares  and  proportions  as  he  shall  think 
fi^  ;  while,   in  the  other  case,   he  is  empowered  to  devise  it  to 
issue  in  such  manner,  shares  and  proportions  as    he  shall 
Lnk  fit|  the  only  difference  being  the  introduction  of  the  word 
^^  nanner.**     Now,  that  the  testator  would  have  used  the  word 
*^  issue"  in  the  present  will  in  a  different  sense  from   that  in 
vwUch  he  would  be  held  to  have  used  it  if  he  had  omitted  the 
word  '^  manfter,'*  is  far  too  refined  for  my  comprehension ;  but  the 
argument  is  by  reason  of  the  introduction  of  the  word  ^*  manner.** 
The  devisor  for  life  had   powers  to  devise  an  estate  in  fee-simple 
to  the  object  of  the  power,  and  therefore,  in  default  of  the  execution 
of  the  powers,  the  object  of  the  powers  will  take  the  same    estate, 
that  is,  an  estate  in  fee-simple ;  and  therefore  we  hold  that  the 
objects  of  the  powers  are  not  issue  generally,  but  children.     This, 
I  confess,  is  a  train  of  reasoning  I  cannot  follow.     If,  for  instance, 
in  Juton  v.  Wright^  the  devisee  for  life  had  powers  to  limit  even 
life  estates  among  not  merely  children,  but  also  the  remoter  issue 
o(  lus  body,  I  do  not  see  why,  in  the  present  case,  though  William 
Boddj  had  powers  to  limit  life  estates  in  fee-simple,  that  power 
^nld  be  confined  to  his  children,  and  that  he  could  not  include 
^  grandchildren  as  objects  of  his  power ;    and  if  be  could,  I  do 
^t  see   why,  in  consequence  of  the  existence  of  such  powers, 
^  word  '^  issue  *'  should,  in  the  present  case,  be   held  to  mean 
^t  descendants  generally,  but  children.     The  argument  advanced 

• 

ut  support  of  such  a  construction,  as  I  understand  it,  is  this :  if 
t^  W(»ds  of  the  devise  are  only  sufficient  to  confer  life  estates 
^  the  issue,  we  must  take  it  as  used  in  its  general  sense  or 
word  of  limitation,  embracing  all  issue ;  as  otherwise  the  devise 
Would  determine  on  the  failure  of  the  first  class  of  issue,  namely, 
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H.  T.  1856.  the  children;  but  if  we  can  give  estates  in  fee-simple  to  the  child- 
..A^ ren,  it  will  be  difficult,  as  the  issue  of  such  children  may  take  aa 

BODDT 

V.  their  heirs.     This,  no  doubt,  is  true ;  but  those  who  adopt  this  con- 

struction,  in  mj  opinion,  are  satisfied  with  giving  effect  only  to  ft 
portion  of  the  will,  overlooking  another  considerable  portion  of  the 
same  instrument.  In  this  case,  is  it  not  necessary  for  the  Court 
to  consider  what  the  intention  of  the  testator  was  in  using  the 
words,  '*and,  on  failure  of  issue  of  my  son  William,  I  give  and 
devise  said  last  mentioned  lands  to  my  son  John  and  his  issue  ?  ^ 
and  abo  the  words,  **  and,  for  want  of  issue  of  my  said  son  John, 
I  give  and  devise  said  lands  to  my  son  Thomas  and  his  issue  ?  "  and 
also  the  words,  ^'  and,  on  failure  of  issue  of  my  said  son  Thomas^  I 
give  and  devise  said  lands  to  my  son  Bernard,  his  heirs  and  assigna?" 
And  if  it  be  necessary  for  the  Court  to  give  any  construction  to 
these  words,  are  not  they  the  words  which  have  always  been  con- 
sidered to  denote  an  indefinite  failure  of  issue,  and  therefore  to 
create  an  estate  tail?  What  right  has  the  Court  altogether  to 
disregard  the  intention  of  the  testator,  that,  on  the  failure  of 
the  issue  of  William,  the  property  should  go,  not  to  his  (the 
testator's)  eldest  son  Bernard,  but  to  his  third  and  fourth  sons, 
John  and  Thomas,  successively? 

I  am  quite  aware  of  that  class  of  cases  which  establishes  that  if 
there  are  clear  and  distinct  limitations  to  a  limited  class  of  issue, 
a  limitation  over  in  default  of  issue  will  be  intended  to  have  been 
used  as  in  default  of  such  particular  class,  and  not  to  imply  a  general 
failure  of  issue  more  extensive  than  those  included  in  the  prior 
limitations ;  but  that  rule  appears  to  me  to  be  necessarily  confined 
to  those  cases  in  which  the  power  limitations  are  clearly  confined 
to  a  limited  class  of  issue,  and  that  they  have  no  application  to 
a  case  like  the  present,  when  the  power  of  limitation  is  to  issue 
generally,  and  that  we  are  bound  to  consider  the  entire  will  in 
the  present  case,  and  if  we  can  satisfy  ourselves  in  what  sense 
the  word  "  issue "  was  used  in  any  particular  clause,  that  it  ia  a 
much  more  rational  mode  of  construction  to  assume  that  the  word 
was  used  in  the  same  sense  in  the  clauses  which  are  somewhat 
ambiguous    than,  first,   to  put   a   final  construction   on  the  am- 
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bicnons  elaasoe.  and  then  cut  down  the  clear  clauses  by  a  similar  H.  T.  1856. 

^  ^    ^  .   Exch.  Cham. 

CQnstruetion ;  in  other  words,  that  if,  from  the  general  context  of     <■  "^-    * 

BODDT 

this  will,  we  come  to  the  conclusion  that  the  intention  of  the  testator  o. 

FXTSOSaALD* 

was,  that  there  should  be  a  general  failure  of  the  issue  of  the  three 

younger  sons  before  the  property  should  pass  to  Bernard,  and  that, 

on  the  fiiilure  of  issue  of  one  of  the  younger  sons,  the  property 

should  pass  to  the  other  in  preference  to  the  eldest  son  Bernard, 

that  we  are  bound  to  give  effect  to  that  intention  by  giving  estates 

tiil  to  the  younger  sons  in  succession,  rather  than  give  an  estate 

in  fee-simple  to  the  child  of  the  second  son,  and  in  that  way  give 

Bernard,  as  heir  of  such  child,  precedence  and  priority  over  the 

two  younger  sons  and  their  issue.    These  are  the  reasons  which, 

unless  the  case  is  concluded  by  authority,  induce  me  to  hold  that 

the  present  case  comes  within  the  principle  and  reason  of  the 

dedsion  of  the  House  of  Lords  in  the  case  of  Jesson  v.  Wright. 

In  answer  to  this,  it  is  asserted  that  it  is  now  established  by 
tathori^,  that  where  there  is  a  devise  to  A  for  life,  with  remainder 
to  bis  issue  in  equal  shares  and  proportions,  in  words  sufficient 
to  give   an  estate  in  fee  to  the  issue,   the  first  taker  will  take 
for  life  only,  and  that  the  issue  will  take  in  fee-simple ;  whether 
the  powers  to  take  in  fee-simple  are  confined  to  children  or  to 
remoter  issue  living  at  the  death  of  the  first  taker,  I  do  not  clearly 
ooUect  from  the  argument.     For  instance,  if  in  the  present  case 
the  son  William  died,  leaving  children  and  grandchildren,  I  do 
not  know  whether  the  argument  is  that  the  children  should  take, 
excluding  grandchildren,  or,  if  there  were  grandchildren  of  a  de- 
ceaaed  child,  whether  they  should  take  per  stirpes  or  per  capita. 
The  case  of  Xeef  v.  Mosley  (a)  has  been  referred  to  as  establishing 
this  doctrine.    In  that  case  the  devise  was  to  H.  J.  for  life,  with 
'Q&ainder  to  his  issue  and  their  respective  heirs,  in  such  shares  and 
Proportions  as  the  said  H.  J.  shall  appoint ;  but  in  case  the  said 
H.  J.  shall  not  marry  and  have  issue  who  shall  attain  the  age 
^^  twenty-one,  then  to  testator's  son  O.  in  fee.    In  that  case  there 
^^  no  expresa  or  necessarily  implied  intention  that  the  testator's 
^^  Oswald  should  take  the  estate  on  a  general  or  indefinite  failure 

(a)  1  T.  A  C,  E.  C,  569. 
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H.  T.  1856.  of  issae  of  the  prerious  taker,  Henry  James ;  the  devise  was  in  tKe 

^— ^v '  *    event  of  Henry  James  having  no  issae  who  should  attain  twenty- 

9.  one,  which  the  Court  held  was  properly  applicable  to  the  case  of 

children  or  immediate  issue ;  and  then  they  decided  that  Oswald 
was  to  take  only  in  the  event  of  Henry  James  not  having  a  child 
who  would  attain  twenty-one,  and  therefore  that  Heniy  James  did 
not  take  an  estate  tail.     The  cases  of  Greenwood  v.  Roikweil  and 
Slater  v.  Dangerfield  have  also  been  referred  to  as  cases  in  which, 
in  consequence  of  the  words  being  sufficient  to  give  an  estate  in  fee- 
simple  to  the  issue,  the  first  taker  has  been  held  to  take  an  estate 
for  life,  and  not  an  estate  tail.     It  occurs  to  me  that  Baron  Parke, 
in  his  judgment  in  the  latter  case,  put  these  and  similar  cases  on 
their  proper  grounds,  namely,  that  there  was  nothing  in  the  case 
showing  an  intention  that  the  estate  was  to  go  over  on  a  general 
failure  of  issue ;  but  he  seems  to  admit  the  propriety  of  the  mle 
that  if  the   words  '*  limiting  the  estate  over "  were  on  a  general 
failure  of  issue,  that  in  such  case  the  first  devisor  would  be  held 
to  take  an  estate  tail.     His  only  doubt  seems  to  be,  whether,  in  some 
of  the  cases,  the  words  which  were  held  to  indicate  a  general  failure 
of  issue  ought  to  have  been  held  sufficient  for  that  purpose ;  which 
doubt  cannot,  I  think,  reasonably  exist  in  respect  of  the  words  of 
the  will  in  this  case.     Gieat  stress  has  been  laid  on  the  case  of 
Montgomery  v.  Montgomery^  decided  by  Sir  Edward  Sugden.     He 
decided  in  that  case,  whether  right  or  wrong,  that  there  was  nothing 
on  the  face  of  the  will  to  show  an  intention  that  the  estate  should 
go  over  on  a  general  failure  of  issue  in  the  first  taker,  l)ut,  on  the 
contrary,  that  the  clause  relied  on  for  that  purpose  was  merely 
substitutional.    In  the  case  of  Crozier  v«  Crozier  (a),  he  expressly 
states  the  rule  to  be,  that  if  the  words  in  the  will  were  such  as 
showed  a  clear  intention  on  the  part  of  the  testator  that  the  estate 
should  go  over  in  case  of  failure  of  issue,  then,  no  matter  whft 
the    limitations  were,   they  should  give  way  to  such  intentions 
of  the  first  devisee  to  take  an  estate  taU.     It  is  certainly  tme  that 
in  the  two  recent  cases  of  Kavanagh  v.  Moreland  and  Woodhoun 
V.  Herrickf  before  Vice-Chancellor  Sir  W.  P.  Wood,  he  lays  down 

.    (a)  3  D.  4  W.  585. 
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role  to  be  that  if  the  words  '* giving  the  estate  to  the  issue"  H.  T.  1856. 
«e  Bofficient  to  give  them  an  estate  in  fee-simple,  that  that  cir-      > ^v— — ^ 

BODDT 

camstance  alone  is  sufficient  to  prevent  the  first  taker  taking  an  v. 

estate  tail,  as  in  the  cases  before  the  Vice-chancellor.  He  held  the 
wo^  not  sufficient  to  give  an  estate  in  fee  to  the  issue ;  the 
question  did  not  necessarily  arise  before  him,  and  therefore  the 
Oise  before  him  can  scarcely  be  considered  as  decisive  on  the  point, 
tlioagh  certainly  such  i^pears  *  to  be  his  opinion.  It  has  been  said 
that  in  the  case  of  Jesson  v.  Wright^  in  the  House  of  Lords,  the 
words  of  the  devise  were  not  sufficient  to  give  more  than  a  life 
estate  to  the  heirs  of  the  body  if  held  words  of  purchase,  and  that 
tfaat  was  one  of  the  grounds  of  decision  in  that  case.  It  is  quite 
true  that  Sir  £dward  Sugden,  in  his  argument  as  Counsel  in  that 
ease,  relies  on  that  circumstance ;  but  it  does  not  appear  to  me  to 
form  any  portion  of  the  grounds  on  which  Lords  Eldon  and  Redes- 
dale  formed  their  judgment  in  that  case,  nor  does  it  appear  to  have 
been  so  considered  in  England,  as  in  the  case  of  Doe  v.  Harvey  (a), 
and  Doe  v.  Ooldemith  (6),  the  words  were  sufficient  to  give  the 
lim  of  the  body  estates  in  fee-simple  if  they  took  by  purchase ; 
still  they  were  held  to  come  within  the  authority  of  the  case  of 
Jetton  V.  Wright^  and  that  the  first  taker  took  an  estate  tail. 
Hitherto  I  have  not  referred  to  the  cases  which  arose  in  the  Courts 
of  Law  in  this  country  on  the  subject.  I  allude  to  the  cases  of 
Ornfy  V.  Crofyj  Irtain  v.  Cuffe^  Briscoe  v.  Briscoe^  Martin  v. 
^Cansland  and  WhiUitt  v.  Thon^on^  first  before  the  present 
Ghaoeellor  on  a  bill  for  specific  performance,  and  afterwards  in 
the  Court  of  Common  Pleas,  on  a  case  from  the  Incumbered  Estates 
Court  No  doubt,  the  ingenuity  of  Counsel  may  find  some  slight 
^iriation  from  the  words  of  the  devises  in  these  cases  and  the  devise 
^  fhe  present  case  $  but  I  can  deduce  from  them  only  this  principle, 
^tt  when  there  is  a  devise  to  a  party  for  life,  and  after  his  death 
to  his  issue,  in  equal  shares  and  proportions,  though  in  words 
''^ient  to  pass  the  fee,  yet,  that  if  there  is  an  express  devise  over 
^  failure  or  in  default  of  issue  of  the  first  taker,  that  such  cases 
'^▼e  been  considered  as  coming  within  the  principle  of  the  case 

(a)  4  B.  A  C.  610.  (6)  7  Taunt.  209. 

VOL.  7.  26  I* 
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H.  T.  1856.  of  Je$ton  ▼.  Wright ;  and  such  is  clearly  the  opinion  of  the  Lord' 
w-^v-*— '     Chancellor  in  Whitnti  v.  Thoff^on:  and  knowing  that  such  has. 

RODDT  j 

V.  been  the  opinion  of  the  Profession  in  this  country,  and  that  titles 

have  been  taken  and  money  lost  in  such  opinions,  I  do  not  feel 
myself  at  liberty,  sitting  here,  to  be  a  party  to  a  decision  which 
I  have  no  doubt  would  have  the  effect  of  disturbing  titles  and 
causing  a  considerable  quantity  of  litigation,  and  am  of  opinion, 
that  if  any  such  decision  is  to  be  made,  it  should  be  by  the  House 
of  Lords,  who,  I  trust,  will  decide  the  case  on  general  grounds,  which 
may  govern  other  cases  as  they  arise,  and  not  on  any  minute 
distinction  calculated  only  to  embarrass  persons  called  on  to  decide 
or  advise  in  other  cases.  Li  conclusion,  therefore,  I  am  satisfied, 
from  a  perusal  of  the  will  in  this  case,  that  the  testator  intended 
that,  on  a  general  failure  of  issue  of  each  of  his  younger  sons,  the 
property  should  go  to  the  others,  and  should  not  go  to  his  eldest  son 
Bernard  until  there  was  a  general  failure  of  issue  of  all  the  other 
sons,  and  therefore  that  each  younger  son  took  an  estate  tail,  and 
that  the  judgment  of  the  Court  below  should  be  affirmed. 

Lefrot,  C.  J. 

Li  this  case  the  question  is,  what  estate  William  Roddy  took? 
whether  an  estate  tail,  or  an  estate  for  life,  with  remainder  in 
fee  to  his  children  ?     It  has  been  observed  more  than  once  in  cases 
^  of  this  kind,  that  it  is  impossible  to  reconcile  the  decisions;  and 

yet  I  have  found  that,  as  to  certain  rules  or  principles  of  con- 
struction,  there  is,  or  at  least  there  is  professed,  a  concurrence, 
almost  amounting  to  perfect  unanimity.  I  have  endeavoured  there* 
fore  to  collect  these  rules  or  principles,  and  by  their  application, 
rather  than  by  the  authority  of  single  cases,  to  ascertain,  in  the 
first  instance,  the  construction  of  this  will,  so  far  as  regards  the 
testator's  intention.  It  will  be  matter  of  subsequent  consideration 
how  far,  by  the  rules  of  law,  effect  can  be  given  to  the  intention 
expressed  in  this  point  of  view.  It  may  be  observed  that  the  rule 
in  Shelley's  case  is  not  to  be  considered  as  a  rule  of  construction, 
to  ascertain  the  testator's  intention,  but  when  that  is  ascertained 
from  his  own  words,  to  determine  if  it  can  be  carried  into  effect 
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ooDsiBteDtlj  with  that  rale.     But  as  I  have  observed,  the  great  H.  T.  1856. 
^ject  should  be,  in  the  first  instance,  to  ascertain  the  intention     < — 1^. »' 

BODDT 

of  the  testator  as  it  is  to  be  collected  from  the  words  of  the  will,  t^. 

the  context  and  all  the  provisions,  not  only  separately  considered, 
hut  M  they  may  appear  to  affect  each  other.  It  seems  also  to  be 
an  admitted  rule  of  construction,  that  ordinary  words  are  to  be  con- 
fitnied  according  to  their  ordinary  significations ;  but  that  words 
which  have,  or  have  acquired,  a  definite  legal  signification,  are  to 
he  construed,  prima  facie  at  least,  according  to  that  signification. 
Abo^  that  words  capable  of  different  interpretations  are  to  be 
eoDStrned  as  will  best  accord  with  the  intention  of  the  testator, 
manifested  by  other  words  or  provisions  of  his  will,  and  that,  as 
ftr  as  possible,  every  word  is  to  have  effect,  and  no  word  to  be 
i^ted  in  the  first  instance  which  conveys  a  sensible  or  intelligible 
meaning — ^I  say,  in  the  first  instance,  as  I  am  speaking  of  the  rule 
of  construction  only  at  present. 

Amongst  doubtful  words,  I  think  I  may  take  it  as  admitted  that 
the  word  "  issue  '^  is  a  word  capable  of  being  construed  either  as 
a  word  of  limitation  or  a  word  of  purchase,  and  that  as  a  word 
of  limitation  it  imports  the  whole  line  of  descendants,  but  as  a  word 
of  purchase  it  imports  some  portion  only  of  the  descendants,  either 
a  particular  class,  or  a  person  or  persons.     That  this  dubious  or 
flexible  character  of  the  word  "  issue  **  belongs  to  it,  if  any  particular 
authority  were  required,  I  cannot  refer  to  a  better  than  the  able 
judgment  of  Baron  Alderson,  in  Lees  v.  Mosley{a\  in  which  he 
shows  by  an  accurate  examination  of  the  Statute  de  Danis,  the  two- 
fold sense  of  this  word.     In  the  same  case  we  find  a  valuable 
^hservation  of  that  astute  and  able  Judge,  Lyndhurst,  on  the  com- 
parison of  the  word  "issue"  and  "heirs  of  the  body."    He  says 
Cp'  529) : — **  The  words  ^  heirs '  and  '  heirs  male'  in  these  cases  must 
he  words  of  limitation,  because  heirs  are  not  co-existents — ^that 
does  not  necessarily  apply  to  issue,  which  may  mean  an  existing 
^ue,  or  all  deiscendants."    Baron  Alderson  also  says  in  the  same 
^•se,  «  When  the  words  *  heirs  of  the  body '  are  used  in  their  proper 
sense,  it  is  certain  that  heirs  or  successors  are  meant ;  therefore 

(a)  1 Y.  4  c.  eoe. 
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H.  T.  1856.  '*a  devise  to  heirs  of  the  body,  share  and  share  alike,  is  an  incon- 
> — ^^ /     ^'sistencj,  but  a  devise  to  issue,   share  and  share  alike,  is  not 

BODDT 

o,  '*  necessarily  so."    When  the  intention  of  the  testator  has  thus  been 

collected  from  the  words  of  the  will,  then  arrives  the  question  on 
the  legal  effect  and  operation  of  the  words  which  let  in  the  con- 
sideration of  the  rule  in  SheUe^^s  etue^  and  thus  it  is  to  be  determined 
what  estate  or  estates  pass  by  the  will. 

Let  us  now  endeavour,  according  to  these  rules  and  principles, 
when  applied  to  the  will  in  this  case,  to  ascertain  what  estates  it 
conveys  to  the  objects  of  the  testator's  bounty.  I  shall  take  the 
particular  devise  on  which  the  judgment  of  the  Court  below  pro- 
ceeded : — "  I  give  and  devise  the  lands  of,  &c.,  to  my  son  William 
<*  during  his  life,  and  after  his  death  to  his  lawful  issue,  in  such 

• 

*' manner,  shares  and  proportions  as  he,  by  will  or  deed  duly. 
'*  attested,  shall  direct,  limit  or  appoint,  and,  for  want  of  such 
*'  appointment,  to  his  issue  equally,  if  more  than  one,  and  if  only 
'*  one  child,  to  said  child,  and  on  failure  of  issue  to  my  son  William, 
'*  I  give  and  devise  the  said  lands  to  my  son  John  :  *'  to  whom 
he  gives  them  in  like  manner  as  to  his  son  William,  with  a  remainder 
to  his  son  Thomas  in  like  manner,  with  an  ultimate  limitation  to  his 
son  Bernard,  his  heirs  and  assigns  for  ever. 

Here  an  express  estate  for  life  is  given  to  William,  and  no  more 
in  the  first  instance.  When,  therefore,  the  question  is  asked,  whether 
the  estate  of  William  is  to  be  cut  down  (referring  to  an  estate  tailX 
it  is  not  an  accurate  way  of  putting  the  question.  The  true  question 
is,  whether  that  estate  for  life  (which  alone  the  testator  in  the  first 
instance  appears  to  have  intended  for  William)  is  to  be  enlarged? 
I  admit  it  may ;  and  accordingly  I  admit  the  words  following, 
''and  after  his  death,  to  his  lawful  issue,"  might  enlarge  it  to  an 
estate  tail,  and  would  do  so  conclusive^  were  there  no  more  in 
the  case;  but  it  must  be  remembered  that  they  would  do  so  only 
by  implication,  and  for  whose  sake  ?  not  for  the  sake  of  William, 
but  for  the  sake  of  his  issue.  If  we  find  then,  that  this  enlargement 
of  William's  estate  is  not  from  any  expressed  design  of  the  testator 
that  he  should  have  more  than  a  life  estate,  how  much  is  the 
inference  that  the  issue,  and  not  William,  were  the  testator's  primary 
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objects  aa  depositaries  of  the  inheritance,  strengthened  bj  the  words  H.  T.  1856. 
uomediatelj  following.  > ^r— ^ 
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But  before  I  proceed  to  observe  on  these  superadded  words,  let  v. 

me  ask,  if  the  testator's  object  was  to  give  William  an  estate  tail, 
whj,  as  he  had  done  so  effectually  by  the  former  words,  **  to  William 
for  life,  and  after  his  death  to  his  issue,**  why  go  on  to  add  any 
further  words  not  needful  to  give  effect  to  his  supposed  intention 
tovards  William  ?  But  he  does  go  on  to  add,  immediately  aflter  the 
word  ^  issue,"  in  tueh  manner^  shares  *^  and  proportions  as  he,  by 
''will  or  deed  duly  attested,  shall  direct,  limit  or  appoint;  and  for 
''want  of  such  appointment,  to  his  issue  equally,  if  more  than  one, 
''aod  if  only  one  child  to  said  child ;  and  on  failure  of  issue  to 
"my  son  William,  I  give  and  devise  the  said  lands  to  my  son 
"John,"  &o.  By  these  words  the  testator  must  have  meant  some- 
thing ;  they  are  not  merely  insensible,  and  to  be  rejected ;  but  as 
respects  William,  they  have  no  object ;  on  the  contrary,  are  utterly 
inooosistent  with  an  estate  tail  in  him. 

What  the  testator's  intent  was,  and  what  these  superadded  words 
import  to  give,  and  to  whom,  I  will  now  examine.  They  import  to 
^?e  William  a  power,  but  only  a  power  to  appoint  the  inheritance, 
not  to  himself,  but  to  his  issue ;  and  this  being  the  legal  effect 
and  operation  of  the  terms  in  which  the  power  is  given,  the  result 
is  quite  clear,  indeed  it  has  not  been  questioned,  that  the  limitation 
in  de&alt  of  appointment  will  give  to  the  issue  an  equivalent  estate 
to  that  which  Willisun  might  have  given  by  appointment,  that  is, 
A  fee-simple,  as  effectually  as  if  it  were  limited  to  them,  their  heirs 
^  assigns :  The  King  v.  The  Marquis  of  Siajbrd  (a). 

See  then  the  necessary  effect  of  those  superadded  words,  where 

Uiere  has  been  no  appointment,  and  see  their  inconsistency  with  the 

^^^oe  taking  an  estate  talL    By  the  operation  of  these  words,  they 

^ust  take  a  fee-simple — they  must  take  the  estate  as  tenants  in 

^^^mioon,  consequently  in  parcels,  and,  at  the  same  time,  instead 

^taking  it  entire  in  succession,  and  at  different  times,  according 

^the  devolntions  of  an  estate  tail.     These  words  may  have  their 

^  effect  by  the  issue  taking  as  purchasers,  but  not  if  they  are 

(a)  7  £aft,  526. 
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'^-^^ — '     evidence  is  furnished  of  the  testator's  intention  to  give  to  the  issue 

BODDT 

v.  98  persona  designataf  and  not  as  an  indefinite  line  of  descendants, 

bj  what  follows :  immediatelj  after  the  words  ^  to  his  issue  equally, 
if  more  than  one,"  he  adds,  *'  and  if  only  one  child^  to  said  ehildJ* 
He  calls  '*  one  issue  '*  one  "  child."  Can  anybody  then  doubt  that, 
in  speaking  of  more  issue  than  one,  he  meant  more  children  than 
one,  as  surely  as  the  word  children  is  the  plural  of  child,  and  child 
the  singular  of  children  ?  I  am  aware  that  the  words  child  or 
children  would  not  of  themselves  avail  anything  without  the  super- 
added words,  which  operate  as  effectually  to  give  them  the  inheritance 
as  purchasers  as  any  express  words  of  limitation  to  them  and  their 
heirs,  as  I  have  already  shown ;  and  this  is  what  distinguishes  the 
present  case  from  Jesson  v.  Wright^  where  the  words  child  or 
children  were  to  be  found  without  any  superadded  words  indicating 
the  testator's  purpose  to  make  them  the  root  of  the  inheritance. 

I  have  now  gone  through  this  will  so  far,  collecting,  according 
to  all  admitted  rules  ofconstruction,  what  appears  to  be  the  intention 
of  the  testator,  as  expressed  in  his  own  words,  and  the  legal  efiect 
and  operation  of  those  words ;  and  I  would  now  ask  is  there  a 
vestige,  thus  far,  of  a  preference  of  his  son  William  to  the  son's 
issue  as  the  root  and  foundation  of  the  future  inheritance  ? 

But  it  is  contended  that  the  devise  over  to  his  '*  son  John,  in 
case  of  failure  of  issue  of  William,"  is  to  control,  and  indeed  annul, 
every  antecedent  indication  of  the  testator's  intention.  Let  us  see, 
then,  what  is  the  utmost  effect  that  can  be  given  to  the  devise 
over  as  an  indication  of  the  testator's  intention.  It  is  this,  that 
the  estate  should  not  go  over  whilst  there  was  any  of  the  issue  in 
eue  to  whom  it  was  devised  in  the  first  instance.  No  mure  can 
be  made  of  it  in  point  of  construction.  But  that  leaves  open  the 
question,  what  is  meant  by  *'  the  issue  "  to  whom  it  was  first  devised, 
and  on  the  failure  of  which  it  was  to  go  over  ?  What  ground  is 
there,  on  principle  at  least,  to  extend  the  meaning  of  the  word 
"  issue "  to  the  whole  line  of  descendants,  if  by  clear  evidence  of 
intention  in  the  preceding  part  of  the  will  it  was  shown  to  have 
been  used  in  a  more  limited  sense?     Is  it  not  the  more  correct 
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BODDT 

Baron  Parke  has  made  a  very  important  observation,  on  the  case  v, 

dSHaier  v.  Dangerfield  (a),  where  he  says,  <'  Whether  the  language 

''has  always  been  such  as  to  fairly  warrant  the  Court  in  saying 

'^that  the  devise  over  was  to  take  only  on  a  general  failure  of  issue, 

''and  so,  reasoning  backward,  to  infer  that  in  the  original  devise 

*^  the  word  ^  issue  *  extended  through  all  generations,  may  be  matter 

''of  doubt."     This  is,  in  my  mind,  the  main  error  of  the  Court 

lebw,  arising  firom  the  misapplication  of  a  rule  true  in  itself,  and 

a  safe  guide  in  cases  to  which  it  applies,  but  totally  inapplicable 

to  the  present  case.    The  rule  to  which  I  advert  is  that  which  was 

acted  upon  in  JRobinsan  v.  Robinson  (&),  namely,  that  in  order  to 

effectuate  the  general  intent,  a  particular  intent  must  give  way. 

That  case,  however,  is  perfectly  distinguishable  from  the  present. 

The  devise  in  that  case  was,   "to  Launcelot  Hicks,  for  his  life, 

"and  no  longer;  and,  after  his  decease,  to  such  sons  as  he  shall 

''have,  lawfully  to  be  begotten,  and,  for  default  of  such  issue,  to 

"William  Robinson  and  his  heirs  for  ever.**    There  are  no  words, 

express  or  implied,  under  which  the  sons  could  take  the  inheritance 

ai  purchasers ;  they  could  only  take  it  by  vesting  it  in  the  ancestor. 

In  the  present  case,  the  superadded  words  enable  the  issue  to  take 

the  mheritance  as  purchasers,  and  there  is,  therefore,  no  necessity 

to  Test  it  in  the  ancestor,  to  enable  them  to  take  it.     That  this  was 

the  ground  of  the  decision  is  clearly  shown  by  Lord  Mansfield,  in 

^e  observations  appended  to  the  certificate  in  Robinson  v.  Robinson^ 

to  show  the  necessity,  in  that  case,  of  applying  the  will ;  but  his  care. 

^  precaution  to  distinguish  that  case  from  those  like  the  present 

appear  from  the  last  of  those  observations  (p.  52),  in  which  he  says, 

'That  the  decision  in  that  case  was  made  without  shaking  the 

authority  of  Backhouse  v.  Wells^  and  other  cases,  which  have 

^id  a  stress  upon  the  words  'only,'  'not  otherwise,'  or  like 

^^ressions,  after  an  estate  for  life,  together  with  other  clauses 

^d  circumstances  in  favour  of  the  manifest  intent  to  make  the 

^Bsue  or  heir  take  as  a  purchaser  designed  by  a  personal  description.*^' 

(«)  15  M.  &  W.  276.  (6)  1  Burr.  88. 


208  COMMON  LAW  REPORTS. 

H.  T.  J  856:    '  Let  tia  now  look  to  that  case  otBaehkomt  t.  WtlUf,  and  like  caaer, 
s^^^^»>     which  Lord  Mansfield  thus  specially  distinguishes  from  Robinson  w. 

BODDT 

V.  jRobintany  and  we  shall  find  that  the  single  circumstance  of  differ* 

nrscnaALD. 

ence  is,  that  in  them  there  were  words  of  limitation  superadded  to 

the  devise  to  the  issue,  which  were  held  to  furnish  sufficient  proof 
of  intent  that  the  issue  should  take  the  inheritance  as  purchasers, 
and  that  it  should  not  vest  in  the  tenant  for  life.  Backhouse  v. 
WelU  is  best  reported,  as  to  the  contents  of  the  will,  in  1  Eq.  Cas^ 
p.  184,  and,  as  to  the  judgment,  in  Fortucue^  p.  189-  It  was  a  devise 
to  A  for  life  only,  without  impeachment  of  waste,  and,  from  and 
after  his  decease,  to  the  issue  male  of  his  body,  and  to  the  heirs  male 
of  the  bodies  of  such  issue,  and,  in  default  of  such  issue,  over :  it  was 
decided  that  A  took  an  estate  for  life  only,  and  that  the  issue  took 
the  inheritance  as  purchasers,  on  the  ground  of  the  superadded 
words.  Sir  T.  Parker  says,  in  his  judgment: — '^The  question  is, 
'*  whether  an  estate  for  life  or  in  tail  (in  A)  is  an  estate  for  Hfe,  and 
"  not  an  estate  in  tail  ?  The  word  '  issue '  has  been  made  equivalent 
**  to  *  heirs  of  the  body ; '  but  it  is  not  always  so ;  for  otherwise  here 
<^  the  subsequent  words  of  limitation  must  be  rejected  "—an  obser- 
vation pointedly  applicable  to  the  present  case ;  for,  if  the  super- 
added words  are  not  to  be  rejected,  I  have  already  shown  that 
they^  are  equivalent  in  operation  and  effect  to  the  words  of  limitaticm 
in  Baekhoute  v.  WelU. 

In  the  case  of  Loddington  v.  Kime  (a),  the  same  effect  is  given 
to  superadded  words  of  limitation  to  the  issue.  The  report  in  Saik. 
sajs  the  Court  held  that  the  issue  here  was  to  be  taken  as  namen 
singulare^  because  the  inheritance  was  annexed  and  limited  to  the 
word  '*  issue ;  **  so  that  the  inheritance  was  in  the  issue,  and  not 
in  A  the  father.  In  Lord  Raymond^  it  is  thus  reported  (p.  205)  : — 
^The  second  question  then  will  be,  whether  the  intention  of  the 
^testator  appears  in  this  case  that  the  word  'issue'  should  be 
**  designatio  persona^  or  whether  he  designed  it  to  be  a  word  of 
"limitation?  And  they  held  that  the  testator  designed  it  to  be  a 
'*  description  of  the  person,  because  he  added  a  further  limitation 
"to  the  issue,  viz.,  'and  to  the  heirs  of  such  issue  for  ever.'"     In 

(a)  1  Salk.  224;  S.  C,  1  Lord  Ray.  203. 
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tbt  cue  of  The  Xing  t.  Melling  {a\  Hale»  C.  J.,  taja  down  H«  T.  L856. 

that  if  the  limitation  had  been  t^  the  iasue,  or  the  heirs  of  the     — ^v'— ^ ' 

ifMe,  in  that  case,  the  word  ^'issuei  "  ahoqld  be  taken  as  de$i^  v. 

9$lM  penamt.     It    appears   that    the   case   of    Loddinfftim   y, 

Kim  wag  aflerwiurdfl  in.  efleet  affirmed  by  the  Hoaae  of  Lords, 

in  Bamadiston   v.    Carter  (b).     The    case   of    JUtnUgoutery  v. 

Ihnigomery  (c)  was  decided  by  I/ord  St.  Leonards  on  the  same 

firiacipie ;  and,  in  Crazier  v.  Crozier  (d),  he  states  e^cpreasly  that 

the  rale  adopted  in  Bolnnsau  v.  fiobinsoHf  of  the  particuhur  intent 

hmg  to  give  way  to  the  general,  only  applied  where  the  will 

49ved  a  clear  intention  tp  include  all  possible  issue,  and  that  they 

ooold  only  take  through  their  parent*     I  emitted  to  observe  on  the 

case  of  Dodson  ▼.  Grew  (e),  decided  about  ten  y^ars  ^fter  Mobile 

«M  V.  Robinson^  showing  clearly  that  the  enlargement  of  a  life 

estate  to  an  estate  tail  is  only  applicable  when  the  issue  could 

not  otherwise  take  the  inheritance.     Chief  Justice  Wilmot  says 

expressly: — *'If  both  intentions  can  take  place,  they  ought;  that 

'*i8)  the  intention  of  giving  the  parent  a  life  estate  only,  and  the 

^inheritance  to  the  issue"  (fj. 

As  to  the  cases  cited  in  the  course  of  the  arguments  on  the  other 
side,  I  have  very  carefully  considered  them  all,  and  they  will  be 
found  clearly  distinguishable  from  the  present,  either  by  the  want 
of  superadded  words  of  limitation  to  the  issue,  or  other  circum- 
stances, by  which  the   inheritance  could   be   given   to   the   issue 
M  parchasers.    I  confess,  however,  I  am  more  influenced  in  my 
jndgment  by  the  application  of  sound,  reasonable  and  well  estab- 
lished general  principles  of  interpretation  applied  to  the  will,  than 
h^  the  consideration  of  single  cases.     There   is    indeed   a   class 
of  cases   more  particularly  relied   upon   in  the   argument  in  this 
Coort,  as  well  as  in  the  judgment    below,  as  to  which   it  has 
been  said  that,    by-  any  decision  conflicting  with  them,  we  should 
considerably  shake  the  security  of  property  in  Ireland ;  but  I  am 
happy  to  think  that  we  are  not  driven  to  any  such  inconvenient 

(«)  1  Vent.  216,  231.  (6)  3  B.  P.  C.  64. 

(c)  8  Ir.  Eq.  Eep.  740.  {<0  5  Ir.  Eq.  Rep.  415,  540. 

(e)  WUmot.  272.  Cf)  p.  275. 

VOL.  7.  27  L 
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H.  T.  1856.  neoesdtf ;  for  the  present  case  is  separated  from  these  Irish  an- 

Exeh,  Cham* 
^  V"  -^      thorities  bj  the  same  broad  and  clear  line  of  distinction  which 
Booor 
V.  separates  it  from  Robinson  v.  Robinson^  and  that  class  of  cases 

nrsosBAiJ)* 

upon  which  these  Irish  cases  were  very  properly  decided.     There 

was  not  in  any  one  of  them  sufficient  to  enable  the  issue  to  take 
the  inheritance  as  purchasers. 

My  opinion  therefore  is,  that  William  Roddy  took  only  an  estate 
for  Ufe,  with  a  contingent  limitation  in  fee  to  his  children  as  tenants 
in  conmion,  if  more  than  one,  and  if  but  one,  to  that  one;  and,  in  case 
of  his  having  no  children,  to  his  brothers  John  and  Thomas  respec- 
tively in  like  manner,  with  an  ultimate  contingent  limitation  to 
Bernard  in  fee,  in  case  the  other  brothers  should  die  not  having 
had  any  children. 

The  Court  being  equally  divided,  the  judgment  was  affirmed. 
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■*  H.  T.  185r. 

ii      THE  QUEEN,  at  the  prosecution  of  JOHN  HICKET, 

f'  Snt  HUGH  MASST  and  others,  Magistrates  for  the  Countj 

«  of  Clare.* 

I 


(Queen's  Bench.) 

I 


Jam.  19. 


m  this  case,  the  prosecutor  had  heen  convicted  by  the  defendants.  A  Magistrau 

'^  hftTing,  on  the 

naiding  as  Magistrates  at  the  Pettj  Sessions  of  Doonas,  in  the  hearing  of  a 

.  complaint  for 

tnmtj  of  Clare,  for  a  trespass  on  the  several  fishery  of  Hayes  a  trespass  to  a 

I^Grady.      In  Michaelmas  Term  last,  a  conditional    order  was  ^^udned  on' 

blained,  on  behalf  of  the  prosecutor,  for  a  prohibition  to  the  Magis-  ^  ^^^  |£^ 

emtes,  forbidding  them  enforcing  this  conviction,  on  the  ground  that  ^^^  p,!^' 

be  Magistrates  had  no  jurisdiction  to  entertain  the  complaint,  their  F^^fr"^^^ 

nrisdiction  being  ousted  by  the  fact  of  a  question  of  title  having  interested  in 

the   snbject- 

xisen  on  the  investigation  of  the  complaint.     Cause  was  shown  matter  of  the 

complaint,  and 

igainst  this  conditional  order  in  Michaelmas  Term,  and  the  Court  stating  from 

the  Bench  that 

lUowed  the  cause,  being  of  opinion,  upon  the  a£Gidavits  filed  in  sup-  he  could  prove 

lort  of  the  conditional  order,  that  no  sufficient  prima  faeie  case  of  ^ons  than  the 
idverse  user  by  the  public  had  been  shown,  and  that,  so  far  as  any  ^^j^  penon 
frima  facie  case  had  been  shown,  it  was  displaced  by  the  affidavits  ^^^ir^ 

Ued  as  cause.  ^%^^^l 

and,  after  the 

A  conditional  order  was  then  obtained  in  the  original  cause  of  Court    was 

^  cleared  of  the 


V.  (y Grady,  for  a  writ  of  certiorari,  directed  to  the  said  public,  remain. 
^'  *  ing    with   his 

Magistrates,  to  remove  into  this  Court  the  conviction  so  pronounced  brother  Maeis- 

trates   until  a 
by  the  Justices,  on  the  ground  that  the  said  conviction  was  illegal  decision   was 

arrived  at,  acts 
ind  void.  Sir  Hugh  Massy,  one  of  the  convicting  Justices,  being  the  miBtakenly  and 

9wner,  or  one  of  the  owners  in  fee  of  said  lands,  and  of  said  fishery,  gj§[  a^etaion 

uid,  as  such,  interested  in  the  ad|judication  of  said  complaint.  ^dt^ofBcJ 

gistrates  under 

Sir  C  O'Loghlen  (with  him  Joehua  Clarke  and  Charles  Barry\  stances    is 

ihowed  cause  against  this  conditional  order,  and —  a^T^vHU^be 

reviewed   in 
ihisCkrart. 

*  Corem  CaAHPTOM  and  Psaaur,  JJ. 
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H.  T.  I857w       James  Murphy  and  BrereUm^  coDtra. 

^-  ,/  The  affidavit  in  support  of  the  conditional  ottler  stated  that,  at 

the  hearing  of  the  summons  against  the  prosecutor,  Sir  Hugh 
MASSY.  Massy  sat  on  the  Bench  during  the  time  in  which  the  complaint  was 
being  heard,  and  took  part,  as  a  Magistrate,  in  hearing  and  deciding 
same,  and  that  he  stated,  before  a  decision  was  come  to,  that  he  had 
known  persons  to  have  been  fined  in  that  Court  for  having  fished  in 
that  portion  of  the  river  where,  it  was  alleged,  the  prosecutor  had 
trespassed.  That  an  application  was  made  on  behalf  of  the  prose- 
cutor, that  the  fine  of  ten  shillings,  imposed  upon  him  for  the 
alleged  trespass^  should  be  increased  in  amount,  to  enable  him  to 
appeal;  inasmuch  as  by  14  &  15  Fte.,  c.  92,  no  appeal  lay  for  a 
conviction  under  the  amount  of  tWenty-one  shillings.  That  two  of 
the  Magistrates  assented  to  this  application,  but  the  majority  voted 
against  same  being  complied  with ;  that  Sir  Hugh  Massy  was  one  of 
the  majority,  and  remained  in  Court  during  the  consultation,  on  the 
Bench,  although  the  Court  was  directed  to  be  cleared  of  all  but  th6 
Magistrates  and  their  clerk. 

The  affidavit  of  Hayes  O'Grady,  filed  as  cause  against  this  condi- 
tional order,  deduced  title  to  the  fishery  under  a  lease  from  Sir 
Hugh  Massy ;  and  alleged  that  said  fishery  was  situate  above  the 
tidal  part  of  the  river,  and  that  he,  and  those  under  whom  he 
derived,  enjoyed  this  several  and  exclusive  fishery  for  upwards 
of  sixty  years.  That  Sir  Hugh  Massy  had  substantially  no  interest 
in  the  fishery,  and,  although  present  at  the  inquiry  before  the 
Magistrates,  he  took  no  part  directly  or  indirectly  in  said  pro- 
ceedings, or  in  hearing  or  deciding  on  said  summons;  but  the 
affidavit  admitted  that,  when  the  witnesses  for  the  prosecutor 
were  asserting  that  the  fishery  had  been  for  sixty  years  open  to 
the  public,  without  hindrance.  Sir  Hugh  Massy  stated  that  he 
was,  as  a  witness,  prepared  to  prove  that  he  knew  of  persona 
having  been  fined  for  fishing  in  said  portion  of  the  river;  and 
the  affidavit  further  stated  that  it  was  entirely  untrue  that  Sir 
Hugh  Massy  voted  with  the  majority,  or  acted  at  all  as  a  Magis- 
trate on  said  hearing. 

Sir  Hugh  Massy  also  made  an  affidavit,  and  positively  denied 


•  • 
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htTing  taken  anj  p^  in  the  hearing  of  the  complaint,  or  in  the  B.lT.  1857* 

decision  thereon,  or  having,  in  any  way,  influenced  the  decision;     .. — ,. * 

boft  diat,  before    the  complaint  waa  heard,  anticipating  that  his         * 
same  would  be  mixed  up  with  Hayes  O'Grady's  title,  publicly      massy* 
ud  in  the  hearing   of   every  one  in  Court,  and  as  he  believed 
of  Hickey,  be  stated  that  he  would  take  no  part  in  the  proceedings. 
The  following  cases  were  cited : — The  Queen  v.  I%e  Justices  ef 
SijffUk  (a)  ;  Regina  v.  The  Justices  of  Surrey  (&). 


Cbamfton,  J. 

One  of  the  principal  duties  of  this  Court  is  to  control  the  acts 
«nd  decisions  of  inferior  tribunals;  it  is  not  only  important  that 
tbe^  should  be  pure,  but  also  that  it  should  appear  that  nothing  like 
private  interest  should  interfere  with  their  decisions.  Now  I  am 
ntislied  that  Sir  Hugh  Massy  stated  what  he  believed  to  be  the 
tnith,  and  that  what  he  has  done  was  not  intended  to  interfere  with 
the  course  of  justice ;  but  my  Brother  Psbbin  and  I  have  arrived  at 
the  eonclusion  that,  whether  there  was  an  actual  interference  or  not 
in  the  hearing  of  this  petty  case,  yet  that  the  public,  as  well  as 
the  prosecutor,  might  well  have  been  under  the  impression  that 
there  was  an  interference.  My  own  impression  is  that,  although 
Sir  Hugh  Massy  thought  he  did  not  interfere,  yet  that  he  did 
substantially  interfere,  not  in  voting,  but  in  producing  the  result  at 
which  the  Magistrates  have  arrived.  The  grounds  on  which  I 
bave  arrived  at  this  conclusion  are  these: — He  states  that  he  was 
interested,  and  he  declared  that  he  would  take  no  part  in  the 
proceedings,  and  be  remained  sitting  on  the  Bench.  Now  I  do  not 
inean  to  say  his  mere  sitting  on  the  Bench  woald  make  him  a  party 
^  the  decision ;  upon  that  point  alone,  I  should  say  there  is  not 
^  sufficient  ground  for  granting  the  certiorari  ;  but  his  admission 
^t  he  was  interested,  and  his  continuing  to  sit  with  the  other 
^Agistrates,  and  his  important  declaration  from  the  Bench,  at  the 
^^Ubg  on  of  the  case,  are  what  this  Court  cannot  give  its  sanction 
^*  He  might  have  said  that  he  wished  to  be  examined  as  a  witness, 
^d  that  he  could  verify  his  declaration ;  but  he  does  not  follow  that 

(«)  16  Q.  B.  416.  (6)  1  Jur.,  N.  S.,  1188. 
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H.  T.  1857*  course,  but  Ukes  upon  him  to  declare  the  evidence  of  a  witn 

to  be  unt^e.  I  cannot  suppose  that  such  a  deckration,  from  such 
a  quarter,  had  not  its  effect;  I  will  not  saj  that  it  had,  but  it 
may  have  had  effect.  The  traverser  was  convicted  in  a  penalty 
of  ten  shillings ;  and  the  partj  convicted,  desiring  to  have  the  right 
tried,  offered  to  appeal  (and  whether  such  party  be  a  pauper  or 
not  makes  no  difference) ;  he  had  a  right  to  have  his  appeal,  on 
payment  of  the  required  sum.  What  next  is  done  ?  An  order  is 
made  by  the  Magistrates  that  the  public  should  withdraw ;  Sir  Hugh 
Massy,  notwithstanding,  remains  in  Court.  He  did  not  give  a  vote 
in  the  decision  of  the  Magistrates,  but  he  remained  in  Court  with 
them  with  closed  doors,  and  when  the  doors  were  opened  the 
majority  declared  their  determination  to  refuse  the  application. 
That  order  was  made  by  the  Justices  preseSit.  Sir  Hugh  Maasy 
should  have  separated  himself  from  them :  prima  facie^  he  appeared 
to  be  one  of  the  Magistrates  making  the  order. 

It  is  said  that  his  merely  sitting  on  the  Bench  was  not  wrong; 
perhaps  it  was  not ;  but  he  from  the  Bench  made  himself  a  witness 
against  the  party,  and  though  not  sworn,  his  words  may  have  had  as 
much  weight  with  his  brother  Magistrates  as  if  he  had  been  sworn.  I 
therefore  think  he  did  take  a  part,  and  an  improper  part,  in  the  pro- 
ceedings. But  he  took  another  step ;  at  the  conclusion,  the  public 
were  excluded  and  the  doors  were  closed,  and  the  Magistrates 
remained  to  confer  in  Court;  Sir  Hugh  Massy  remained  with 
them.  Why  did  he  do  so  ?  That  was  a  mistake  on  his  part.  It 
is  quite  possible  that  Sir  Hugh  Massy  may  not  have  been  aware 
of  the  effect  his  presence  might  produce  upon  the  Justices ;  but  it 
is  possible  that,  in  deference  to  his  opinion,  the  Magistrates  did  not 
allow  the  appeaL  I  therefore  cannot  come  to  the  conclusion  that 
he  did  not  interfere.  We  are  not  now  deciding  the  question,  but 
putting  the  case  in  train  for  investigation ;  and  unless  the  parties 
come  to  some  arrangement,  we  must  make  this  order  absolute. 

PsBRin,  J. 

I  concur  in  opinion  with  my  Brother  Cbampton,  that  it  is  of 
the  utmost  importance  that  strict  and  sedulous  care  should  be  paid 
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to  ft  cftse  of  this  kind.    The  qaestion  here  is,  whether  or  not  the  H.  T.  1857* 

conduct  of  Sir  Hugh  Massy  on  this  occasion  was  sach  as  became     ^..^-v ' 

bim  as  a  Magistrate  ?  He  says  in  his  affidavit  that,  anticipating  his 
same  would  be  mixed  up  in  the  matter,  he  said,  in  the  hearing       masst. 
of  every  person  present,  that  he  would  take  no  part  in  the  pro- 
ceedings ;  and  he  further  swears  that  he  never  directly  or  indirectly 
took  part  in  the  proceedings.    I  have  no  doubt  he  states  what  he 
considers  the  truth;  but  the  question  is,  what  is  taking  part  in 
the  proceedings  ?    He  admits,  in  order  to  evade  the  appeal^  that 
while  Hickey  sought  to  establish  a  public  fishery  in  the  heui  in 
fMo  against  him  as  reversioner,  he  stated  he  could  prove  that 
othcra  had  been  fined  for  fishing  in  this  fishery.    He  states  that 
poBtively,   and  yet  the  cardinal  point  in   the  case  is,  whether 
there  was  n  several  fishery?     What  does  he  mean  by  saying 
he  could  prove  that  persons  had  been  fined  ?    What  but  that  he 
eondd  contradict  the  evidence  of  the  prosecutor  here,  that  there  was 
a  poblic  fishery  ?    He  may  have  been  imaware  of  his  own  conduct, 
cr  may  have  forgotten  the  respect  due  to  his  station,  when  he  stated 
he  would  take  no  part  in  the  proceedings,  and  acted  as  he  did ;  for 
it  a^^ears  to  me  that  he  did  take  part,  and  a  most  important  part 
in  them,  and,  not  satisfied  with  that,  remained  in  Court  with  the 
«Aer  Magistrates  until  the  decision  was  arrived  at 

Order  absolute. 


6LENNIS0NS  v.  BELLEW.  ^  rp   ^g^,^ 

'^  was  an  action  for  goods  sold   and  delivered.    The  defence  in  the    sum- 
^▼ersed  the  sale  of  the  goods  by  the  plaintiffs  to  the  defendant.  ^L^t,  the 

"f***  cue  was  tried  before  Moobe,  J.,  at  the  Sittings  during  Hilaiy  §^^  "^ 

Edward  Gleiu 
nifon  and  Edward  Fib,  trading  under  the  style  of  **  Qlenniaon  et  FUa ;"  at  the 
trial  it  appeared  the  plaintifi  were  father  and  son,  tIc.,  Edward  ^lennisoit  and 
Edward  Oieanieon  Jan.— £r«&/,  this  was  a  misnomer,  not  a  miigoinder. 
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EL  T.  1857.  Term  1857»  in  the  Consolidated  Nisi  Prius  Court.    In  the  snmmoni^ 

s^^..^^ /     and  plaint,  the  plaintiffs  were  described  as  Edward  Glenniaon  and 

OLENNisoRS  jj^^^^^  yj^  trading  under  the  name  of  '*  Gknnison  et  Fils." 

BSLLEW.  Previous  to  the  trial,  the  plaintiffs  served  notice  on  the  defendant, 

cautioning  him  against  defending  the  action,  on  the  ground  of  mis- 
nomer  of  one  of  the  plaintiffs.  To  this  notice  the  defendant  replied, 
stating  that  he  defended  the  action  on  the  ground  of  non-joinder  of 
Edward  Glennison  the  younger,  and  the  misjoinder  of  a^  party  with 
whom  he  had  never  contracted* 

At  the  trial,  it  appeared  that  the  parties  who  sold  the  goods  were 
Edward  Glennison  sen.,  and  Edward  Glennison  jun. ;  and  ihO' 
plaintiff  having  refused  to  amend,  the  learned  Judge,  being  of ^ 
opinion  that  there  was  a  mis-joinder  of  parties,  directed  a  nonsuit. 

A  conditional  order  having  been  obtained  to  set  aside  this  noiH. 
8ait-<* 

Purcell  showed  cause. 

This  is  not  a  misnomer ;  the  true  principle  is  that  laid  down  in 
the  case  of  the  Mayor  and  Burgesses  of  Lyme  Regis  (a) : — "  Aa  to 
'*  these  words,  per  idem  nomen  et  non  per  aliudi  that  this  word  idem- 
^*  has  two  significations :  sciL^  idem  syllabis  sen  verbis  and  idem  re  ei- 
^*sefuu^  and  the  name  of  a  corporation  in  grants  or  conveyances 
«<  need  not  be  idem  syllabis  seu  verbis^  but  it  is  sufficient  if  it  be 
^  idem  re  et  sensuj*  In  this  case,  Edward  Fils  may  be  a  partner 
of  the  firm  and  not  a  party  to  the  contract :  Longridge  v.  Brewer  (b)» 
That  was  an  action  of  assumpsit  by  three  co-plaintiffs  for  breach  of 
contract ;  they  were  rightly  named  in  the  writ,  but  the  surname  of 
one  of  them  was  omitted  in  the  declaration  by  mistake,  and  also  in 
the  issue  and  Nisi  Prius  record;  and  defendant  pleaded  a  tender 
and  paid  money  into  Court|  and  at  the  tri&l  failed  in  proving  the 
tender ;  and  the  Jury,  afler  an  objection  had  been  taken  as  to  the 
omission  of  the  surname,  found  a  verdict  for  the  plaintiff,  with 
nominal  damages  only,  and  leave  was  given  them  to  move  to.  in- 
crease it  to  the  extent  of  their  demand  if  the  Court  should  be  of 
opinion  that  the  omission  was  immaterial.  The  Court  discharged  a 
rule  obtained  tor  that  purpose,  as  the  plaintiffii  might  have  amended 

(a)  10  Bep.  128  a.  (fi)  7  Moore,  522. 
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the  pleadiDgs  and  record  at  any  time  before  the  trial ;  and  as  they  E.  T.  1857^ 

Queen's  Bench 
had  their  remedy  by  bringing  a  fresh  action.  ^^->^_/ 

GLENIflSONS 
V. 

E,  M.  Kelly,  contra.  beixew. 

It  is  admitted  that  the  actual  parties  suing  here  were  the  persons 
by  whom  the  goods  were  sold  and  delivered  to  the  defendant ;  the 
simple  question  therefore  is,  whether  the  fact  of  one  of  the  plaintiffs 
ha? ing  been  called  '*  Fils  "  instead  of  '^  Glennison  "  is  a  ground  of 
ooosoit?  Misnomer  of  the  plaintiff,  or  of  one  of  several  plaintiffs, 
never  was  pleadable  in  bar  of  the  action,  or  otherwise  than  in  abate- 
ment: Morley  V.  Law  (a) ;  Trustees  of  Taunton  Market  v.  Kein- 
herhy  (6) ;  Boughion  v.  Frere  (e) ;  Mayor  of  Stafford  v.  Bolton  (d) ; 
Jowett  V.  Charnock  (e) ;  and  this  plea  in  abatement  is  taken  away 
hj  the  statutes  3  &  4  Vie.,  c.  105,  s.  40,  and  the  Common  Law 
IWdare  Act  (1853),  s.  84.  The  defendant  has  mistaken  his  course 
here,  which  should  have  been  as  pointed  out  by  these  statutes, 
luunely,  a  summary  application  to  a  Court  or  Judge  to  amend  the 
flommons  and  plaint. 

Purcell  replied. 

Lefroy,  C.  J. 

This  nonsuit  must  be  set  aside,  having  regard  to  the  present 
state  of  the  law  and  the  pleadings. 

HoORB,  J. 

At  the  trial,  I  was  of  opinion  this  was  a  case  of  misjoinder,  and 
'^  of  misnomer,  and  if  so  it  could  have  been  taken  advantage  of 
P7  <t  plea  in  bar ;  but  the  authorities  establish  it  was  a  misnomer 
merely,  and  not  a  misjoinder,  and  that  objection  could  not  be  taken 
advantage  of  at  the  trial. 

Cbampton,  J.,  concurred. 

Nonsuit  set  aside  without  costs. 

(a)  3  Br.  ft  B.  34.  (b)  2  Wm.  Bl.  B.  1 120. 

(0  3  Camp.  29.  (d)\B.&  P.  40. 

(0  6M.  &S.45. 
▼OL.  7.  28  L 
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E.  T.  1857. 

QdMen's  Bench 


^     ,^,  ^  GOVERN  V.  ROWLAND, 

A  defence  of  Assault  and  false  imprisonment — The  first  count  of  the  summons 
JQStificatioii  to  -  .  •  •  u 

an    action  of  and  plaint  in  this  action  stated  that  the  defendant,  to  wit;  on  &C.,  with 

on  a  ciWl-bill  force  and  arms,  assaulted  the  plaintiff,  and  seized  and  laid  hold  of  him, 

the     pl^tiff,  c^^>  ^^^  gi^At  forc§  and  violence,  pulled  and  dragged  him  about,  and 

tbe  ^"^idn^  ^^^  forced  and  compelled  him  to  go  in  custody  along  a  certain  street 

al^z^e  that    ^^®^  Trinity-Street,  in  the  town  of  Drogheda,  and  along  and  through 

at  the  time  the  divers  streets,  to  a  certain  yard,  and  then  and  there  imprisoned  the 
decree  was  ob-  »  ^       »  r 

tained,  serrice  plaintiff,  and  kept  and  detained  him  in  prison  there,  without  any 

of  process  had 

not  been  made,  reasonable  or  probable  cause,  for  a  Jong  space  of  time,  to  wit, 

and  that  one  of 

the  defendants  for  the  space  of  one  hour  then  next  following,  contrary  to  law, 

in  the  dyil-bill  _, 

was  out  of  the  and  against  the  will  of  the   plaintiff;  whereby  the  plaintiff  was 

the  Assistant.  ^^®°  ^"^  there  not  only  greatly  hurt,  bruised,  wounded  and  injured, 

it  funher  suu  ^^^   ^^   exposed   and    injured  in   his  credit  and  circumstances. 

^sisumt-Bw"!  ^^^  second  count  complained  that  the  defendant,  with  force  and 

•^^'^^^h^'^  arms,  again  assaulted  the  plaintiff,  and  again  beat  and  ill-treated 

now  defend-    him.     The  third  count  complained  that  the  defendant,  with  force 
ant  to  sign  an 

original  decree,  and  arms,   again  assaulted   the   plaintiff,   and  then   beat,   bruised 

instead    of  a 

renewal  of  a  and   ill-treated  him,   and   then  again   imprisoned  him,   and   kept 

former  decree.        j^.j,..  .  .,  ,,  m^   %% 

—Heldt  on  dt-  A^d  detained  him  in  prison,  without  any  reasonable  or  probable 

the    decree       cause,  for  the  space  of  seventeen  days  next  following,   contrary 

^*'Se^fIw1)f  ^  ^*^'  *°^  against  the  will  of  the  plaintiff.     The  fourth  count 

fJealS^f^in^'  complained    that  the  defendant,  on  &c.,  again  assaulted  plaintiff 

was  conclusive,  and  seized  and  laid  hold  of  him,  and,  with  great  force  and  violence, 
and   that     its 

Talidity  could  pulled  and  dragged   him  about,  and  forced  and  compelled  him  to 
not    be    ques- 
tioned m  the    go  along  divers  streets,  to  a  certain  common  gaol   in  Drogheda, 
present  action. 
— Crampton,  and  again  imprisoned  the  plaintiff,   and  kept  and  detained   him 

in  prison,  without  any  reasonable  or  probable  cause,  for  seventeen 

days,   and    until    the    plaintiff    was  obliged   to  pay   and  deposit 

£20.    10s.    lid.,   in   order  to   procure  his  release  from   the   sai<^ 

gaol,  contrary  to  the  laws,  and  against  the  will  of  the  plaintiff^ 
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OOVEBN 
V. 
ROWLAND. 


and  was  then  and  there  not  onlj  hurt,  bruised,  wounded  and  E.  T.  1857* 
injured,  but  was  imprisoned  during  the  time  aforesaid  in  said 
gaol,  and  was,  during  said  time,  prevented  from  attending  to  and 
transacting  his  necessary  affairs  and  business,  and  greatly  exposed 
and  injured  in  his  credit  and  circumstances,  and  was  obliged  to 
paj  a  large  sum  of  money  in  order  to  procure  his  discharge  from 
the  said  gaol ;  and  plaintiflT  complains  that,  by  reason  of  the  pre- 
mises, he  has  sustained  damage  to  the  amount  of  £300,  and  his 
costs. 

The  defences  were,  as  to  the  assaulting  the  plaintiff,  and  seizing 
sod  laying  hold  of  him,  and  with  great  force  and  violence  pulling 
him  and  dragging  him  about,  and  assaulting  and  again  beating  and 
ill-treating  him,  and  bruising  him,  in  the  first,  second,  third  and 
fimrth  paragraphs  of  the  plaint  mentioned,  the  defendant  says  that 
he  did  not  assault  the  plaintiff  as  alleged. 

Secondly ;  as  to  the  imprisonment,  in  the  first,  third  and  fourth 
paragraphs  mentioned,  the  defendant  says  that  the  plaintiff,  and  one 
Terence  Govern  and  one  Thomas  Grovern,  being  justly  indebted  to 
the  defendant  in  £20,  on  an  account  stated  between  them  and  the 
plaintiff,  and  the  said  Terence  Govern  and  Thomas  Govern,  having 
neglected  and  refused  to  pay  unto  the  defendant  the  said  sum  of  £20, 
or  any  part  thereof,  and  the  said  plaintiff,  and  John  Govern  and 
Thonaas  Govern,  being  all  resident  in  the  county  of  Meath,  and 
within  the  jurisdiction  of  the  Assistant-Barrister  of  the  said  county, 
ud  within  the  division  of  Kells  in  the  said  county,  the  said  defendant 
caused  the  plaintiff  and  Terence  Govern  and  Thomas  Govern,  being 
tU  resident  within  the  division  of  Kells,  in  the  said  county  of  Meath, 
to  he  regularly  served  with  a  civil-bill  process,  and  thereby  required 
^hem  personally  to  appear  before  the  Assistant-Barrister  at  Kells, 
in  the  said  county  of  Meath,  at  the  October  Sessions  held  in  1854, 
to  answer  the  now  defendant  the  said  John  Rowland's  bill  for  the 
*M  sum  of  £20,  so  due  and  owing  by  the  plaintiff  and  Terence 
Gofem  and  Thomas  Govern,  and  that,  in  default  thereof,  the  said 
"^SBistaiit-Barrister  would  proceed  as  to  justice  should  appear.    And 
the  defendant  further  saith  that,  on  the  11th  of  October  1854,  the 
^d  eitil-bill  came  on  to  be  heard  at  Kells,  in  the  said  county^ 
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E.  T.  1857.  before  the  Assistant-Barrister,  at  the  Quarter  Sessions  for  the  said 
Qdeen't  Bench 
> / *     coantj  of  Meath ;  and,  it  appearing  to  the  Court  that  process  to 

^  appear  at  the  said  then   Sessions  was  dulj  served  on  the   said 

ROWLAND,  plaintiff,  and  on  the  said  Terence  Grovern  and  Thomas  Govern, 
and  that  the  said  phiintiff,  and  the  said  Terence  Grovem  and 
Thomas  Govern,  were  justly  indebted  to  the  said  John  Rowland 
in  the  said  sum  of  £20,  it  was  therefore  ordered  and  decreed  bj 
the  said  Court  that  the  said  John  Rowland  should  recover  from 
the  plaintiff,  and  Terence  Govern  and  Thomas  Govern,  the  said 
sum  of  £20,  together  with  9s.  6d.  costs.  And  the  defendant  says 
that  the  said  civil-bill  decree  was  duly  signed  by  the  Assistant- 
Barrister,  and  by  the  Clerk  of  the  Peace  for  the  said  county  of 
Meath,  and  also  by  the  attorney  for  the  said  John  Rowland ;  and 
the  said  defendant  further  saith  that  no  appeal  was  made  by  the 
said  plaintiff,  or  the  said  Terence  Govern  or  Thomas  Govern,  from 
the  said  decree,  and  that  the  said  civil-bill  decree  being  in  full 
force  and  effect,  and  the  said  sum  still  remaining  unpaid,  the  said 
John  Rowland  appeared  before  the  Assistant-Barrister  of  the  said 
county,  at  the  Sessions  holden  at  the  said  division  of  Kells,  in  the 
said  county  of  Meath,  on  the  27th  of  December  1855,  and  then 
and  there  made  an  affidavit,  in  open  Court,  that  there  remained 
still  due  by  the  said  decree  at  Kells  aforesaid  £20,  and  9s.  6d.  for 
costs ;  and  it  was  thereupon  ordered  and  decreed  by  the  said  Court 
that  the  same  should  be,  and  the  same  was,  thereby  renewed  for 
the  said  sum,  together  with  the  sum  of  Is.  4d.,  costs  of  the  said 
renewal ;  and  that  the  said  John  Rowland  should  have  and  recover 
from  the  now  plaintiff,  and  the  said  Terence  Govern  and  Thomas 
Grovem,  the  same;  and  the  several  Sheriffs  of  the  counties  and 
cities  within  the  kingdom  of  Ireland  were  thereby  commanded, 
notwithstanding  any  liberty  within  their  bailiwicks,  that  they  should 
enter  the  same,  and  take  in  execution  the  bodies  of  the  now  plaintifi^ 
and  the  said  Terence  Govern  and  Thomas  Govern,  to  satisfy  and 
pay  the  said  sum  and  costs ;  which  said  renewal  was  duly  signed  by 
the  said  Assistant-Barrister  and  the  said  Clerk  of  the  Peace  for  the 
county  of  Meath,  and  also  by  the  attorney  for  the  said  John  Row- 
land.    And  the  defendant  further  saith  that  the  said  renewal  being 
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'*^ree  and  effect,  the  Sheriff  of  the  county  of  Meath,  on  &c.,  E.  T,  1867. 

hand  and  seal,  aathorised  and  empowered  certain  bailms s^— — ^ 

named  to  execute  the  said  renewal.      And  the  defendant  ^^ 

aaith  that  the  said  renewal    being  in  full  force  and  effect,    kowland. 
^  said  sum  of  £20.  9s.  6d.  therein  mentioned  being  all  still 
Owing,  and  the  plaintiff  being,  on  the  12th  day  of  May 
'^in  the  county  of  the  town  of  Drogheda,  the  said  John  Row- 
Jbbtained  a  warrant,  under  the  hand  and  seal  of  the  Sheriff 
o  county  of  the  town  of  Drogheda,  bearing  date,  &c.;  and 
Miid  Sheriff  of  the  county  of  the  town,  &c.,  thereby  authorised 
ipmpowered  Richard  Loughran,  therein  described,   and  John 
till,  of  Drogheda,  in  the  county,  &c^  or  either  of  them,  and 
I)  aasistants,  to  execute  the  said  renewal.     And  the  defendant 
i^er  aaith  that  the  said    plaintiff  was  thereupon  arrested  in 
wn  of  Drogheda  by  the  said  John  Hamill  and  his  assistants, 
and  by  virtue  of  the  said  warrant,  and  kept  and  detained 
I  ^iriaoii  until  he  satisfied  and   paid  the  said  debt  and  costs, 
which  is  the  imprisonment  in  the  summons  and  plaint  men- 
zgfi^     And  the  said  defendant  further  saith  that,  on  payment 
^^he  aaid  sum  of  money  in  said  renewal  mentioned,  the  plaintiff 
a  forthwith  discharged  from  prison;  and  therefore  he  defends 

action. 

Replication  to  the  second  defence;  that,  before  the  12th  day  of 

my  1856,  the  plaintiff,   by  the  name  and  description  of  ''John 

owland,  of  Callan  in  the  county  of  Louth,  merchant,"  duly  ob- 

jned,  out  of  the  Court  of  the  Assistant-Barrister  for  the  county 

J  Meath,  at  the  Quarter  Sessions  held  at  Kells  in  the  said  county, 

n  -the  15th  day  of  October  1849»  a  civil-bill  decree  against  the 

laintiff  herein,  and  one  Terence  Govern  and  Thomas  Govern, 

fj  the  description  of ''  John  Govern  and  Terence  Govern,  of  Rath- 

fisnny,   and   Thomas  Gt>vem,   of  Kilbery,''  all  in  the  county  of 

^foath,  farmers,  as  defendants,  for  the  sum  of  £20,  on  a  W.  O.  U., 

^dated  18th  of  February  1849,  together  with  6s.  3d.  costs  of  said 

decree;  and,  at  the  time  the  said  decree  was  made,   the  parties 

plaintiff  and  defendants  therein  were  respectively  resident  as  therein 

described,  and  that  the  said  decree  was  duly  made;  and  after  the 
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E.  T.  1857.  making  of  said  decree,  and  before  the  28th  of  September  1854, 

Queen's  Bench 
' '     the  said  John  Rowland  had  changed  his  place  of  residence  to 

^^  Laurence-Street,  in  the  county  of  the  town  of  Drogheda;   and 

&OWLAND.    the    said    Thomas  Govern  had,    before    the  day  and  year  last 

aforesaid,  ceased  to  reside  in  the  county  of  Meath,  and  was  then 

resident  in  the  county  of  the  town  of  Drogheda.     And  the  plaintiff 

says  that    the  defendant    herein,    in   order  to  have  said  decree 

renewed,  caused  and  procured  a  certain  notice  of  renewal,  bearing 

date  the  28th  of  September   1854,  and  signed  by  the  defendant 

herein,  to  be  served,  on  or  about  the  said  last  mentioned  day, 

upon  the  plaintiff  and  Terence  Grovem  and  Thomas  Grovem,  not 

being  then,  nor  for  a  long  time  before,  to  wit,  for  six  months 

previous  and  upwards,   resident  within  the  jurisdiction   of  said 

Assistant-Barrister;  and  that  the  defendant  caused  the  said  n<ftice 

to  be .  entered  for  hearing  before  the  Assistant-Barrister,  at  the 

Quarter  Sessions  held  for  said  county  at  Kells,  on  the  11th  of 

October   1854  ;    but  did    not  make,  or  cause  to  be  made,   any 

affidavits,  as  required  by  law  in  that  behalf,  to  renew  the  same; 

and  that  the  defendant  herein,  nevertheless,  procured  an  order 

in  said  Court  to  renew  said  decree,  and  which  is  entered  as  of 

record  in  the  books  of  said  Court.    And  the  plaintiff  says  that  the 

defendant  thereupon,  by  his  attorney  in  said  Court,  instead  of 

.  taking  out  thereon  a  renewal  against  said  John  Govern  and  Terence 

Govern  of  said  original  decree,  bearing  date  as  aforesaid,  the  15th 

of  October  1849,  caused  and  procured  a  civil-bill,  numbered  81, 

at  said  Sessions,  to  be  signed   by  the  Assistant-Barrister,  and  by 

the  Clerk  of  the  Peace  of  said  county,  and  also  by  the  attorney. 

And  the  plaintiff  says  that  he  and  the  said  Terence  Govern  were 

not  served  with  any  civil-bill  process,  returnable  at  said  Sessions,  in 

respect  of  the  sum  of  £20,  mentioned  in  defendant's  second  defence, 

or  of  the  cause  or  causes  of  action  in  said  decree  mentioned,  other 

than  and  except  the  said  notice  of  renewal.    And  that  the  said 

Thomas  Govern  had  not   been  served  with  any  civil-bill  process, 

returnable  at  last  mentioned  Sessions,  in  respect  of  said  decree, 

and  was  not  then,  nor  for  a  long  time  before,  to  wit,  for  the  period 

of  six  calendar  months  previous  to  said  1 1th  day  of  October  1854, 
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ind  upwards,  resident  within  or  amenable  to  the  jarisdiction  of  said  E.  T.  1857* 

Queen's  Bench 

Assistant-Barrister ;  and  the  said  last  mentioned  decree,  so  signed,       , ' 

oov£aif 
was  not  duly  made  by  the  said  Court,  and  was  not  lawfully  sued  ^^ 

forth  out  of  same  by  the  defendant  herein.     And  plaintiff  says    kowland. 
that  no  civil-bill  process,  returnable  at  said  Sessions,  and  on  which 
said  last  mentioned  decree  could  be  lawfully  issued,  was  served  at 
8ait  of  the  said  John  Rowland,  against  the  said  John  Govern, 
Terence   Govern  and  Thomas   Govern,  and   that  they  were  not 
at  all  resident  there  within  the  jurisdiction  of  said  Assistant-Bar- 
rister, as  alleged;  and  that  the  defendant  afterwards,  on  the  27th 
of  December  1855,  when  more  than  six  years  had  elapsed  from 
the  making  of  said  original  decree,  and  at  a  Quarter  Sessions  held 
at  Navan  in  said  county,  caused  and  procured  one  Thomas  Greorge 
Sowland,  being  the  son  and  manager  of  the  defendant  herein,  to 
make  in  said  Court  the  usual  affidavit  to  renew  said  alleged  decree 
of  the  ilth  of  October  1854;  and  the  defendant  caused  and  pro- 
eored  thereupon  a  certain  renewal,  dated  at  Navan,  27th  of  Decem- 
ber 1856,  purporting  to  be  a  renewal  of  an  alleged  decree  of  1 1th 
of  October  1855,  to  be  sued  forth  out  of  said  Court,  and  to  be 
aigned  by  the  said  Assistant-Barrister  and  Clerk  of  the  Peace,  and 
bj  the  attorney  in  said  Court  of  the  defendant ;  whereas  the  plaintift 
avers  that  no  original  decree,  bearing  date  the  11th  day  of  October 
1855,  had   been  obtained  by  the  said  John  Rowland  against  the 
aaid  John  Govern,  Terence  Govern  and  Thomas  Govern,  as  stated 
u  aaid  last  mentioned  renewal.      And  the  plaintiff  says  that  no 
^Til-bill  process  at  said  last  mentioned  Sessions  had  been  served 
at  suit  of  John  Rowland  against  the  parties  named  as  defendants 
m  laid  renewal,  and  that  said  alleged  renewal  was  without  notice 
^  them,  and  that  more  than  six  years  had  elapsed  after  the  making 
^the  original  decree  aforesaid,  bearing  date  the  11th  of  October 
'^9>  before  the  said  last  mentioned  renewal  had  been  made;  and 
^t  said  Thomas  Govern  was  not  resident  in  the  said  county  of 
^'^^tb,  nor  within  the  jurisdiction  of  the  said  Assistant-Barrister, 
^liQn  said  renewal  was  obtained.     And  the  plaintiff  says  that, 
^ihough  said  renewal  was  signed   by  the  said  Assistant-Barrister 
^  said  county,  and  by  the  Clerk  of  the  Peace  of  said  county,  and 
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£.  T.  1857*  by  said  attorney,  that  the  same  was  not  duly  made  according  to  law 
v^— ^ ■     by  said  Court,  nor  lawfully  sued  forth  out  of  same  by  the  now 

V. 

ROWLAND.        Demurrer  by  the  defendant  to  this  replication. 


J.  A.  Curran  and  BaUersby^  for  the  demurrer. 

This  replication  attempts  to  put  in  issue  inference  and  matter 
of  law,  whether  a  civil-bill  decree,  of  the  11th  of  October  1854, 
was  duly  made  by  the  Court  or  lawfully  issued  out  of  the  Court ; 
and  whether  the  renewal  of  said  decree,  obtained  the  27th  of 
December  1855,  was  duly  made.  This  question  is  raised,  although 
the  decree  and  renewal  were  duly  made  and  signed,  and  upon 
process  duly  served. 

Again,  the  replication  puts  in  issue  another  matter  of  law,  viz., 
whether  the  civil- bill  decree  and  the  decree  for  renewal,  though 
duly  signed,  are  valid,  although  they  are  unappcaled  from  and 
unreversed,  and  made  by  the  statute  14  &  15  Ftc,  c.  57,  final  and 
conclusive.  Besides,  there  is  no  averment  of  the  identity  of  the 
decree  with  that  stated  in  the  defence.  The  replication  also  pnta 
in  issue  facts  which  might  have  been  proper  for  the  adjudication 
of  the  Assistant-Barrister  before  making  the  decree,  but  which 
must  be  taken  to  be  concluded ;  and  thus  attempting  to  go  behind 
the  decree  is  questioning  the  judgment  of  a  Court  of  competent 
jurisdiction,  in  full  force  and  unreversed.  The  Court  of  the 
Assistant-Barrister  is  created  by  statute,  and  is  to  be  governed  by 
statute,  and  not  by  the  rules  which  govern  Courts  of  inferior  juris- 
diction at  Common  Law ;  it  is  a  Court  of  Record,  and  its  judgment 
cannot  be  contradicted,  and  its  decree,  unappcaled  from,  is  final* 
It  appears  on  the  pleadings  there  was  a  debt,  and  parties  living 
within  the  jurisdiction,  and  that  the  parties  were  present  in  Court  at 
the  time  of  making  the  decree.  It  must  be  assumed  that  the  Assistant- 
Barrister  did  his  duly,  and  inquired  into  the  service  of  the  process 
and  the  residence  of  the  parties;  no  fraud  is  alleged,  and,  for  all 
that  appears,  the  decree  may  have  been  had  on  consent.  But  it 
is  not  necessary  that  all  the  parties  to  a  joint  or  joint  and  several 
contract  should  be  resident  within  the  jurisdiction  of  the  Barrister 
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«t  the  time  of  making  the  decree,  or  of  service  of  process.     It  may  £.  T.  1857« 
be  argaed  that  the  defendant  should  have  pleaded  an  estoppel,  bj 
way  of  rejoinder,  having  pleaded  the  decree  in  his  defence  as  con- 
clusive, but  this  is  not  compulsory. 

They  cited  14  &  15  Vic,  c  57,  ss.  65,  133 ;  Riddell  v.  Pake- 
man  (a) ;  Baiters  ▼•  Wall  {b) ;  Condon  v.  Earl  of  Kingston  (c)  ; 
Csmefford^y.  Watson  (d)  ;  Briitain  v.  Kinnaird  (e)  ;  Pickram  v. 
Gaskin  (f) ;  Durani  v.  Tondins  (g). 


D,  C.  Heron  and  H.  Smythe  (with  them  /).  Lynch\  contra. 

The  replication  clearly  shows  that  the  Assistant-Barrister  had 
not  jnrisdiction  to  make  and  sign  the  civil-bill  decree  of  the  11th 
of  October  1 854,  becaase  no  civil-bill  process  was  served,  to  warrant 
the  making  the  decree.      The  decree  was  against  three   persons 
jointly,  and  all  of  the  defendants  were -not  resident   within   the 
eoanty  of  Meath,  nor  amenable  to  the  jurisdiction  of  the  Civil-bill 
Court.    Besides,  it  appears  on  the  replication  that  the  decree  issued 
ttd  signed  by  the  Barrister,  and  alleged  in  the  defence,  was  another 
ind  different  decree,  of  another  nature  from  the  order  made  in  open 
Court  on  the  hearing,  and  entered  of  record,  and  the  plaintiff  was 
deprived  of  appealing  therefrom,  because  he  had  no  notice  of  it 
iintil  after  his  arrest ;  and  any  appeal  irom  a  decree  must,  by  the 
sUtate,  be  made  to  the  next  Assizes  after  the  date  of  the  decree. 
Then  the  alleged  renewal  of  the  27th  of  December  1855  purports 
te  be  a  renewal  of  an  original  decree  of  the  11th  of  October  1854, 
^d  from  the  record  there  does  not  appear  any  such  original  decree ; 
^ides,  by  law,  an  original  decree  is  in  force  for  a  year,  and  can 
only  be  renewed  every  six  months.    The  defence  avers  the  service 
^  process,  and  that  the  defendants  in  the  decree  were  resident 
within  the  jurisdiction.     Surely  the  plaintiff*  was  bound  to  traverse 
^^  allegations,   and  put  defendants   on   proof  of  them,   or  else 
^''P'ove  them  by  substantial  averment.      It  is  to  be  remembered 

(a)  2  C,  M.  &  B.  30.  (6)  4  Ir.  Jnr.  302. 

(c)  7  It.  Jot.  247.  (<0  5  Jr.  Jur.  37. 

(f)  1  Brod.  &  Bing.  432.  (J)  2  Had.  &  B.  246. 

{g)  1  C/&  M.,  Coan.  Cas.,  135. 

VOL.  7.  29  L 
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£.  T.  1857*  that  the  Givil-bill  Court  is  a  Court  of  inferior  and  limited  juris- 

^.^-v dfction;  and  if  its  decree  be  pleaded  as  a  justification  of  a  trespass, 

ooirsaN 

the  plaintiff  is  entitled  to  reply  matters  showing  a  want  of  jurisdic- 

BOWLAND.  tion.  The  demurrer  admits  the  facts  stated  in  the  replication,  and 
these  are  sufficient  to  entitle  the  plaintiff  to  judgment.  The  decree 
does  not  state  the  last  known  residence  of  the  parties,  and  is  there- 
fore null  and  void;  for  the  14  &  15  Ftc,  c.  59,  s.  61,  so  expressly 
requires ;  how  then  could  such  decree  be  renewed  ?  The  Barrister^s 
Court  being  either  one  of  special  or  inferior  jurisdiction,  within  the 
Common  Law  Procedure  Act  1853  (16  &  17  Vie^  c.  113,  s.  67), 
it  is  enough  to  have  stated  in  the  replication  that  the  decree  and 
renewal  were  not  duly  made  by  the  Court  of  the  Assistant-Barrister, 
because  that  statement  puts  in  issue,  and  requires  the  plaintiff  to 
prove,  the  facts  necessary  to  give  the  Court  jurisdiction.  If  the 
decree  were  an  estoppel,  it  should  have  been  pleaded  as  such.  They 
cited  Thompson  v.  Blackhursi  (a) ;  Briscoe  v.  Stephens  (jk) ;  Dennis 
V.  Rowls  (c) ;  Lessee  Coffee  v.  Bahilfy  (rf)  ;  Betty  v.  Nail  (e) ; 
Moore  v.  O'Donnell  (f)  ;  Davies  v.  Evans  {g)  ;  Williams  ▼. 
Bagot  (Jh) ;  Ferguson  v.  Mahon  (t)  ;  Marshalsea  case  (h) ;  Williams 
V.  Jones  (/). 

Battersby  replied. 

Cur.  ad.  vult. 


May  5.  MooRE,  J.,  delivered  judgment. — [His  Lordship,  after  stating  the 

pleadings,  proceeded] — 

This  replication  is  not  a  eulogy  on  the  Common  Law  Procedure 
Amendment  Act;  under  the  old  system  of  pleading,  the  plaintiff 
would  have  been  confined  to  some  specific  ground  impeaching  the 
justification,  but  in  the  present  pleading  he  sets  up  various  objec- 

(a)  1  Ney.  &  M.  266.  (6)  2  Bing.  213. 

(c)  2  Lut.  913.  ((/)  1  Jones,  274. 

(«)  6  Ir.  Com.  Law  Rep.  17.  (f)  6  Ir.  Com.  Law  Rep.  4d. 

(S)  5  It.  Jur.  274.  (*)  3  B.  &  C.  772. 

(0  11  A.  &  E.  179.  {k)  10  Rep.  68. 

(/)  13  M.  &  W.  628. 
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tioiia — ^that  he  was  not  served  with  process,  that  a  co-defendaot  was  £.  T.  1857. 

out  of  the  jorisdiction,  that  the  decree  was  not  duly  had,  and  then   ^'"*" '    *"*^ 

sets  out  a  series  of  proceedings  beginning  in  1849)  and  on  each  and 

all  of  these  the  Court  is  invited  to  rest  its  judgment.  As  to  the  point 

4hat  the  defendants  in  the  civil-bill  were  not  served  with  process, 

2  am  of  opinion  that  there  is  an  estoppel  on  the  plaintiff  setting  up 

-thai  objection ;  by  the  36  G,  8,  c.  25,  s.  22,  analogous  to  14  &  15 

9%.,  c.  65,  it  is  enacted  "  that  no  decree  shall  be  made  by  the 

«^8aid  Assistant-Barristers,  or  any  of  them,  in  any  cause,  unless 

"the process  in  such  cause  shall,  by  the  oath  of  one  or  more  wit- 

**  nesses,  examined  on  oath,  in  open  Court  before  the  Assistant- 

**  Barrister,  be  satisfactorily  proved  to  have  been  served,"  &c.     The 

.Assistant-Barrister  must  therefore  officially  decide  on  the  question 

of  service,  and  it  must  appear  on  the  decree  that  that  process  was 

duly  served.     By  the  29th  section  of  36  G.  3,  c.  25,  an  appeal 

is  given  from  such  decree  to  the  going  Judge  at  the  next  Assizes, 

and  by  the  32nd  section  it  is  provided,  if  there  be  no  appeal  from 

ftuch  decree,  it  shall  "  be  absolutely  final  to  all  intents  and  purposes, 

*^and  shall  not  be  subject  to  be  removed  by  any  writ  of  error  or 

otherwise,  to  any  other  of  his  Majesty's  Courts,  or  capable  of  being 

reversed,*'  &c.     How  then  can  it  be  said  a  decree  unappealed  from 

is  final,  if  its  validity  be  questionable,  on  the  want  of  due  service 

of  process  ? 

It  is  said  a  party  ought  not  to  be  bound  by  a  decree,  because 
he  had  no  notice  of  it ;  but  surely  when  the  Sheriff  comes  to  execute 
the  decree,  the  defendant  must  necessarily  be  apprised  of  its  exist- 
ence, and  may  dispute  its  force ;  but  if  he  do  not,  and  pay  the  debt, 
*s  in  this  case,  and  no  appeal  is  lodged,  then  I  think  that  32nd 
^^tion  conclusive  on  his  right,  unless  on  the  face  of  the  decree 
t^re  appear  a  defect  of  jurisdiction.  The  27th  section  of  the 
^  G.  3  provides  against  a  renewal  of  a  decree  or  dismiss  afler 
^ing  made  six  years,  but  within  that  period  either  may  be  renewed ; 
^  that  if  this  decree  were  a  nullity,  because  of  non-service  of  the 
pi^ocess,  a  bad  decree  could  not  be  made  good  by  renewal ;  and  if, 
Within  the  six  years,  the  plaintiff  should  execute  his  decree  so 
^^tained,  he  would  be  liable  as  a  trespasser  if  he  were  unable  to  give 
proof  of  due  service. 


«< 


»< 


i 


228  COMMON  LAW  REPORTS. 

£.  T.  1857.       I  cannot  think  that  the  Legislature  intended  that  the  plainUfT 

^ ^     should  be  at  all  times  prepared  with  the  proofs  of  service  on 

which  his  decree  was  had ;  and,  therefore,  I  am  of  opinion   the 

ROWLAHD.    question  of  non-seryice  cannot  be  raised  in  a  collateral  proceeding. 

Then  it  is  objected  that  there  are  three  persona  defendants  in 
the  civil-bill,  and  one  of  them,  Thomas  Govern,  was  out  of  the 
jurisdiction  at  the  time  the  decree  was  obtained,  and  it,  therefore, 
could  not  be  valid  against  him,  and  being  invalid  as  to  him,  it 
is  equally  so  against  the  co-defendants.     But  this  objection  is  not 
.made  by  Thomas  Govern,  or  for  his  protection,  but  by  Terence 
Govern,  who  was  within  the  jurisdiction  at  the  time.  The  Assistant- 
Barrister  has  jurisdiction  only  against  those  within  his  county ;  but 
this  objection  has  been  raised,  on  the  ground  that  a  joint  contract 
must  be  followed  by  a  joint  judgment ;  and  that  principle  is  not 
applicable  here.     The  Uth  section  of  36  G*  3,  c.  25,  says: — '^No 
"defendant  shall  be   liable   to   be  sued  or  proceeded  against  by 
'^authority  of  this  Act,  or  obliged  to  appear  in  any  cause,  &^ 
'^  unless  there  shall  be  more  than  one  defendant  in  such  cause, 
''in  which  the  plaintiff  shall  be  at  liberty  to   bring  his  action 
"in  such   division   of   the    county    where    any    one    of  the   de- 
"fendants  shall  so  live  or  reside."    Independently  of  that,   this 
replication  contains  no  averment  of  the  fact  that  Thomas  Govern 
was    out   of   the    jurisdiction,   so   that   he   could  not  have   been 
served    with    process.      It    avers    that    he    was   resident    in    the 
county    of  Meath,    then    that   he    went    to    reside    in    the   town 
of  Drogheda ;  but  if  a  man   be   within   the    jurisdiction   of.  the 
Assistant-Barrister,  and  duly  served  with  process,  it  is  plain  that 
his  going  out  of  that  jurisdiction  subsequently  will  not  invalidate 
the   service  ;    and  it   is  quite  consistent   with   the    averment  in 
the  replication   that  Thomas  Govern   did   reside   in  Meath,    and 
left  it  after  being  served   with   process ;  and   it  appears   to   me 
that  as  the  defence  is  confessedly  good,  it  ought  not  to  be  dia^ 
placed  or  nullified  by  a  replication  alleging  that  there  was   not 
a  due  service. 

It  wasflstated  at  the  Bar  that  this  decree  was  obtained  by 
fraud,  and  this  allegation  was  founded  on  some  averment  in  the 
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kvplieation ;  but  there  is  nothing  in  the  replication,  save  inference,  £.  T.  1867. 

Queen's  Bench 
whence  the  Court  could  deduce  fraud.     The  allegation  is  that,      ,. > 

iostetd  of  taking  out  a  renewal  of  the  decree  of  1849,  an  original  ^ 

decree  was  taken  out,  and  that  is  the  imputation  of  fraud.     But    aowland. 

die  renewal  of  a  decree  is  as  valid  and  effectual  as  the  original 

during  a  jear,  and,  if  fraud  were  contemplated,  I  cannot  imagine 

what  purpose  was  to  be  accomplished  by  it.    But  it  would   be 

necessary,  to  invalidate  the  defence,  to  show  that  the  decree  relied 

on  by  the  defendant  was  the  very  decree  that  had  been  fraudulently 

obtained.     No  such  averment  appears  on  the  pleading ;  and  that 

objection  is  also  unfounded. 

On  the  whole,  I  am   of  opinion   that   the  demurrer  should   be 

allowed. 


PlRBCf,  J. 

I  concur  in  opinion  with  my  Brother  Moore  :  I  think  the 
defence  a  valid  one,  not  traversed  or  denied  by  the  replication ; 
ud,  on  the  terms  of  the  14  &  15  Ktc,  c.  57,  s.  133,  it  appears 
to  me  impossible  to  hold  it  is  not  a  sufficient  answer  to  the  action. 
That  is  the  analogous  section  to  the  32nd  section  of  36  G,  3,  c.  25, 
•nd  is  in  these  words : — *'  Such  decrees  and  dismisses  as  shall  be 
"made  and  pronounced  by  such  Chairman,  Recorder  and  Assistant- 
**  Barristers  respectively,  shall,  in  case  there  shall  be  no  appeal 
"therefrom,  be  absolutely  final,  to  all  intents  and  purposes,  and  shall 
"not  be  subject  to  be  removed  by  any  writ  of  error  or  otherwise, 
"  to  any  other  of  her  Majesty's  Courts,  or  capable  of  being  re- 
"venecl,'*&c.  The  replication  does  not  traverse  the  defence  setting 
oat  the  decree,  whence  it  appears  service  was  duly  had  on  the 
defendants;  that  they  were  justly  indebted  to  the  plaintiff;  that 
^^  was  an  order  for  payment  of  the  money  proved  due ;  and, 
^t  there  was  no  appeal.  What  then  does  the  replication  ?  It 
^  oat  a  series  of  facta  and  vague  allegations*— such  as  that, 
^r  pretence  of  granting  a  renewal,  the  Barrister  was  prevailed 
vpon  to  grant  an  original  decree,  and  that  there  was  no  process 
returnable  up<m  which  this  decree  could  be  had  ;  and  all  this  though 
^66ihaad  133rd  sections  of  14  &  15  Fu;.,  c  57,  provide,  that  no 
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£.  T.  1857-  decree  shall  be  had,  unless  on  satisfactorj  proof  of  senrice ;  and 

< . '     that  such  decree,  unless  appealed  from,  shall  be  final.     The  Court 

^^  would  be  repealing  these  provisions  of  that  statute,  were  we  to  hold 

ROWLAND,  that,  in  a  proceeding  in  this  Court,  the  service  of  process  io 
the  Civil-bill  Court  could  be  questioned  after  decree.  To  my 
mind,  that  133rd  section  is  conclusive  on  the  point;  the  defence 
relies  on  it,  and  is  therefore  good ;  the  replication  does  not  traverse 
its  material  averments,  and,  therefore,  the  demurrer  should  be  al- 
lowed. 


Cbampton,  J. 

I  am  of  opinion  that  the  demurrer  in  this  case  should  be  over- 
ruled ;  and  I  rest  my  judgment  upon  these  two  positions : — first,  I 
think  the  Assistant-Barrister  had  not  jurisdiction  to  pronounce  the 
decree  relied  on  by  the  defendant ;  and  secondly,  I  think  the  result 
of  the  pleadings  is  that  the  decree  was  obtained  by  fraud — either 
ground  would  be  sufficient,  but  both  seem  to  me  to  exist  in  this 
case. 

The  action  is  an  action  for  assault  and  false  imprisonment.  The 
plea  justifies  both  under  a  civil-bill  decree,  dated  the  11th  of 
October  1854.  That  decree  was  a  decree  against  the  plaintiff 
John  Govern,  Thomas  Govern  and  Terence  Govern  jointly,  for  a 
sum  of  £20  due  upon  an  account  stated. 

It  is  perfectly  regular  on  the  face  of  it,  alleging  that  the  three 
defendants  were  all  within  the  jurisdiction,  and  had  all  been  duly 
served  with  the  process.  The  plea  also  avers  the  same  in  fact, 
namely,  that  the  three  defendants  were  all  within  the  jurisdiction, 
and  had  been  duly  served. 

The  replication  states  that  five  years  before,  viz.,  on  the  15th 
of  October  1849»  the  defendant  had  obtained  a  decree  against  the 
three  defendants  jointly,  for  the  sum  of  £20,  due  on  foot  of  the 
defendant's  W.  O.  U. — a  decree  the  same  in  all  respects  as  that  of 
1854,  save  in  the  date,  and  save  that  in  one  the  £20  is  stated  to 
be  due  on  an  account  stated,  and  in  the  other  on  the  W.  O.  U.,  a 
mere  formal  difference. 

The  replication  further  alleges  that,  on  the  28th  of  September  1854, 
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the  defendant  senred  on  the  pluntiff  and  on  Terencd  Govern  a  E.  T.  1857. 
notice  for  renewal  of  the  decree  of  1849;  the  third  defendant  in      — 


that  decree  being  then  and  for  some  time  previous  thereto  resident 
'n  Drogheda,  out  of  the  jurisdiction  of  the  Assistant-Barrister. 

That  the  case  was  entered  for  hearing  on  this  notice,  and  that 
order  was  made  by  the  Court  for  renewal  of  the  decree,  No.  81. 
^XT'litt,  however,  instead  of  taking  out  a  renewal,  as  ordered  by  the 
CTonrt,  the  defendant's  attorney  caused  and  procured  a  civil-bill 
No.  81,  on  the  11th  of  October  1854,  at  the  said  Sessions, 
be  signed  by  the  Assistant-Barrister,  the  Clerk  of  the  Peace,  and 
«  defendant's  attorney,  for  the  same  sum  of  £20,  and  against  the 
me  three  defendants,  as  in  the  decree  of  1849-    That  the  decree 
1854  was  renewed,  upon  an  affidavit,  and  the  plaintiff  arrested 
tbereunder,  and  thereby  compelled  to  pay  the  amount  thereof.    Why 
\%   >ra8  tha^  the  new  original  decree  was  substituted  for  a  renewal, 
^Nre  can  only  conjecture ;  the  fact,  however,  is  stated  that  there  was 
no  affidavit  to  ground  the  renewal  made,  the  order  was  irregular; 
And  the  question  now  is,  whether  the  decree  of  1854,  unappealed 
frt>oi  and  unreversed,  and  even  paid  by  the  plaintiff,  is,  notwith- 
standing the  facts  stated  in  the  replication,  a  bar  to  the  present 
action  ? 

Now,  first,  it  is  clear  that  the  demurrer  admits  all  the  facts  stated 
in  the  replication  (Stephen  on  PleUding^  p.  161,  1st  ed.)  What 
axe  those  facts? — First,  that  the  decree  of  1854  was  obtained 
^thout  any  of  the  defendants  therein  named  being  served  with 
any  process.  Secondly,  that  one  of  the  three  defendants  was  re- 
siding in  a  different  county  at  the  time  this  decree  was  obtained; 
and  thirdly,  that  the  decree  of  1854  was  obtained  by  a  fraud  upon 
the  Assiatant-Barrister  and  upon  the  plaintiff. 

It  cannot  now  be  disputed  that  the  decree  of  1854  was  obtained 

without  any  service  of  process  or  notice  to  the  defendants  therein 

named.    Notice  of  renewal  there  was  given  to  the  plaintiff,  but  that 

is  not  a  notice  to  ground  a  new  decree.    But  it  is  argued  that  the 

decree  itself,  stating  that  the  defendants  had  been  duly  served,  is 

conclusive  on  the  parties  to  it,  and  cannot  be  controverted  in  any 

other  Court.     If  this  be  law,  then  the  Court  of  the  Assistant  Bar- 


OOVBBN 

9. 

BOWLAND. 


« 
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£•  T.  1857.  rister  possesses  a  jurisdiction  which  no  other  Inferior  Court  in  the 
Queen's  Bench 
^.^■^^ '     empire  possesses. 

GOVERN  T      .        1 

9,  It  IS  Clear  upon  authority  that,  unless  the  Civil-bill  Acts  give 

ROWLAND,  this  extensive  power  to  the  Barrister,  he  cannot  have  it  by  the 
Common  or  Statute  Law  of  the  realm.  Ferguson  v.  Mttkon  (a)  ia 
a  decisiye  authority  upon  this  point. 

In  Mr.  Longfield^s  edition  of  Napier's  Practice  of  the  Civile 
bill  Courts^  p.  47,  the  learned  editor  applies  the  doctrine  laid 
down  by  the  Queen's  Bench  in  England  to  the  Civil-bill  Courts 
in  Ireland.  He  says,  ^*If  a  decree  be  made  without  service  <^ 
process  in  such  manner  as  the  Acts  direct,  and  without  an  appear- 
ance by  the  defendant,  it  seems  on  all  principle  to  be  wholly 
"  void,  and  that  even  trespass  would  lie  against  the  plaintiff  in  the 
'^decree."  I  can  see  nothing  in  the  Civil-bill  Act  to  preclude  a 
party  not  served  with  process  from  asserting  that,  in  oonsequenoe 
of  that  non-service,  the  Barrister  had  not  jurisdiction  to  make  the 
decree.  The  14  &  15  Fife.,  c.  57,  s.  65,  and  the  following  sections^ 
provide  that  the  process  shall  be  served,  and  provide  also  for  the 
mode  of  service  ;  but  the  argument  of  the  defendant  is,  that  merely 
by  reciting  a  service  of  process  in  the  decree,  the  Barristers  acquire 
a  jurisdiction  to  decree  against  absent  parties,  without  any  service. 
This  doctrine  appears  to  me  to  be  pregnant  with  dangerous  conse- 
quences both  to  property  and  liberty;  and  unless  an  action  in  a 
Superior  Court  be  open  to  the  injured  parties,  they  are  utterly 
remediless.  It  has  been  argued  that  the  party  under  such  circum- 
stances would  have  an  appeal  to  the  Assizes.  Now  supposing  that 
such  an  appeal  did  lie,  the  remedy  would  be  a  most  insufficient  and 
unsatisfactory  one.  It  suggests  an  appeal  after  execution  executed, 
after  incarceration  of  the  body  or  sale  of  the  parties  goods — such 
would  indeed  be  a  most  inadequate  compensation.  But,  in  my 
opinion,  no  appeal  is  open  to  parties  who  have  been  decreed,  without 
any  service  upon  them ;  no  such  appeal  is  contemplated  by  the 
statute;  the  provisions  for  appeal  are  all  made  for  persons  who 
have  been  served  with  process ;  and  accordingly,  the  appeal  must 
always  be  to  the  next  going  Judges  of  Assizes  after  the  decree 
pronounced.     The  1 33rd  section  of  the  statute  is  relied  on,  to  show 

(o)  11  Ad.  &£U.  179. 
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that  an  action  is  taken  away  from  the  party  so  aggrieved;  but  that  E.  T.  1857* 
section  works  no  such  wrong ;  reading  its  terms  altogether,  it  only 
provides  that  (save  by  appeal)  the  decree  shall  not  be  removable  or 
examinable  by  way  of  error  in  any  Court.    But  again,  the  repli- 
cation states  that  one  of  the  three  defendants  was  outside  the 
jwiadiction  when  the  decree  of  1854  was  made:  as  to  him,  the 
decree  is  admittedly  void ;  and  I  ask  can  it  be  good  against  the 
other  parties?     Can  this  joint  decree  be  partly  void  and  partly 
'v-alid  ?    I  think  not.     There  are  special  provisions  in  the  Act  for 
e  ease  in  which  some  of  the  defendants  are  within  and  some  are 
vtside  the  jurisdiction.     But  this  decree  of  1854  is  not  founded 
K>  those  provisions,  in  such  cases  the  decree  can  be  only  against 
.6  parties  within  the   jurisdiction.     I  think,  therefore,  that  the 
flffrbter  had  not  jurisdiction  to  pronounce  the  decree  relied  upon 
L    the  defendant's  plea.     But  secondly,  this  decree  of  1854  was 
tained  by  fraud  practised  upon  the  Barrister  and  on  the  plaintiff; 
eword  fraud  is  not  used,  but  the  fact  alleged  imputes  a  fraud, 
s  replication  states  that  the  defendant,  by  his  attorney,  instead 
takmg  out  a  renewal  (as  ordered  by  the  Court),  of  the  original 
of  1849i  "caused  and  procured  an  original  civil-bill  decree 
be  signed  by  the  Assistant-Barrister  and  by  the  Clerk  of  the 
eace  and  by  the  attorney  in  said  Court,  in  the  words  and  figures 
^  following,**  setting  out  the  decree. 

iNow  that  this  was  a  fraud  upon  the  plaintiff,  and  such  a  fraud  by 

^«  defendant  as  nullifies  his  decree,  I  cannot  doubt.    Per  fraudem 

^*^y  be  pleaded  to  a  judgment  in  the  Superior  Courts,  or  replied, 

^*^  if  so,    to    a  decree  in   the  Barrister's   Court:    Duncan  v. 

'^mas  (a) ;  Peeue  v.  Naylor{b)  ;  Jones  v.  Roberts  (c). 

Bot  it  was  said  there  was  no  averment  of  the  identity  of  the 
decree,  stated  in  the  replication,  with  that  stated  in  the  plea.  That 
objection  might  possibly  avail  upon  a  special  demurrer,  but  I 
think  it  does  not  hold  upon  this  general  demurrer. 

We  are  here  called  on  to  pronounce  that  two  decrees  for  the 
same    amount,    and    between   the   plaintiff   and   the  same  three 

(c)  1  Bong.  19a  (6)  5  T.  R.  80. 

(e)  2  Cr.  &  M.  219. 
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E.  T.  1857.  defendants,  were  pronounced  on  the  same  day  at  the  same  Sessions? 
the  only  difference  being  that  the  debt  in  one  is  stated  to  be  on 
foot  of  a  W.  O.  U.,  and  the  other  on  an  account  stated — in  substance 
the  same  debt ;  but  any  ambiguity  is  removed  by  looking  to  other 
allegations  in  the  replication :  for  it  is  averred  that  the  defendants 
were  not  served  with  any  process  in  respect  of  the  £20  mentioned 
in  the  plea,  otherwise  than  and  except  the  notice  of  renewal ;  and 
that  no  original  decree  bearing  date  the  lith  of  October  1854  was 
made  as  stated  in  the  renewal.  I  think,  of  the  identity  of  the  de- 
erees  there  can  be  no  reasonable  doubt. 

I  am,  therefore,  satisfied  that  the  decree  of  1854,  mentioned  in 
the  replication,  is  the  same  as  that  stated  in  the  plea,  and  that  that 
decree  was  obtained  without  service  on  the  defendants,  and  when 
one  of  them  was  out  of  the  jurisdiction,  and  that  it  was  obtained 
by  fraud  (though  the  word  fraud  is  not  mentioned,  the  act  of  sub* 
stitution  is  a  fraud) ;  and  I,  therefore,  think  the  replication  good, 
and  that  the  demurrer  should  be  overruled. 


T.  T.  1857. 

May  28,  29. 
June  10. 


THE  QUEEN,  at  the  prosecution  of 
The  Very  Rev.  JOHN  GATHER,  Archdeacon  of  Tuam, 

THE  JUSTICES  OF  THE  PEACE  OF  THE  COUNTY  OF 

MAYO.* 


The  ayerage    This  case  came  before  the  Court  on  a  return  to  a  writ  of  eertiarari^ 

price  of  com, 

lor  a  period  of  which  issued  in  Hilary  Term  1857*     The  return  stated  that  an 

seven    years, 

ending  Ist  November  1821,  was  stated  in  a  certificate  nnder  the  Tithe  Composition 

Act  (4  G.  4,  c.  99),  and  dated  the  llth  of  October  1828,  to  be  Ids.  24 

Held  (Champtok,  J.,  diuentierUe\  that  although,  prima  facUt  the  15s.  2d. 
must  be  presumed  to  be  British  currency,  yet  the  Justices  at  Quarter  Sessions,  upon 
an  application  to  alter  the  averages,  pursuant  to  the  Tithe  Rentcharge  Acts,  were 
bound  to  receive  evidence  that  the  15s.  2d.  was  intended  to  represent  late  Irish 
enrrencjr. 

*  Pbbrin,  J.,  abiente. 
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tpplication  in   writing  was  made  by  the   Marqais  of  Sligo,  the  T.  T.  1657. 

Queen's  Bekek 
Earl  of  Lucan,  and  J.  W.  Garvey,  Esq.,  to  Michael  O'Shaughnessy,       *    y 

JBsq.,  the  Aasbtant-Barriater,  and  Justices  of  the  feace  for  the  ^^ 

^coontj  Mayo,  assembled  at  Quarter  Sessions  at  Belmullet,  in  the  JUSTICSS  o# 

MATO« 

eoon^y  on  the  9th  of  October  1856,  for  the  purpose  of  having 


average  price  of  oats  for  seven  years  preceding  inquired  of  and 

in  order  that  the  composition  for  tithes  in  the  parish 

Kilgeever  in  the  said  county,  as  ascertained  by  the  certificate 

f  eomposition  for  said  parish,  might  be  varied  and  diminished  for 

ensuing  seven  years,  in  proportion  to  said  average  price,  and 

aj^lotment  thereof  diminished  and  amended  accordingly,  and 

rentebarges  payable  in  lieu  thereof  diminished  in  like  proportion, 

Mvsiiant  to  the  statutes,  &c.    That  the  application  was  duly  signed, 

^s»d  notices  posted  pursuant  to  the  statutes,  &c«    That  on  the  10th 

cyC  October  1856,  the  As^tant-Barrister  and  Justices  entered  into 

tlxe  eonsideration  of  the  application*    That  the  following  certifieaite 

oC    composition  was  given  in  evidence,  extracted  fVom  the  registry 

o€  the  diocese  of  Tuam : — **  We,  Rev.  James  Walker  and  Alexander 

*^  Cleodinning,  Commissioners  duly  appointed  and  sworn  under  and 

'*  l>j  virtue  of  an  Act  made  in  the  fourth  year  of  the  reign  of  Ejng 

**  Oeorge  the  Fourth,  entitled  '  An  Act  to  provide  for  the  establish- 

**  ing  of  Compositions  for  Tithes  in  Ireland,  for  a  limited  time,'  to 

**  ascertain  and  fix  a  true  and  just  composition  for  all  tithes  arising, 

**  growing,  yielded  or  payable  within   the  parish  oi  Kilgeever  in 

^  the  county  of  Mayo,  do  hereby  certify  that  the  true  and  just 

*^tiiaonnt  of  composition  for  all  tithes  whatever  within  the  said 

''pftrish  is  £240  sterling  by  the  year,  of  which  sum  of  £240  sterling, 

**  £180  are  due  and  payable  to  the  Venerable  Archdeacon  Grace,  as 

"t  composition  for  the  tithes  claimed  by  him  as   vicar  of  said 

**ptri8h  ;  the  sum  of  £45  sterling  is  due  and  payable  to  the 

**  Venerable  Arohdeacon  Warburton,  as  owner  of  the  rectorial  tithes 

^of  Mud  parish,  and  the  sum  of  £15  is  due  and  payable  to  the 

''fiev.  James  Dunne,  as  owner  of  the  prebendal  tithes  of  the  pre* 

'^bfiodary  of  Killabegs  within  said  parish.    And  we  further  certify 

''that  the  aiverage  price  of  oats  (being  the  com  principally  grown  in 

''such  ooanty)  for  the  period  of  seven  years  ending  on  the  1st  day 
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T.  T.  1857.  "of  November  1821,  is  15s.  2d Dated  this  11th  day  of  October 

Queen'i Bench  „.        ,^  „ 

' . "  1828.— Signed,"  &c. 

THE    QUBBR 

^^  That  the  said  Assistant-Barrister  and  Justices,  on  the  same  daj, 

JU8T1CK8  OF  appointed  Neal  Davis  to  be  an  arbitrator,   to  ascertain  from  the 

MAYO 

Dublin  Gazette  the  average  price  of  oats  as  aforesaid,  and  to  set 
forth  such  average  price  by  his  report  in  writing,  to  be  delivered 
t-o  the  Justices  at  the  Quarter  Sessions  to  be  held  at  Westport,  on 
the  27th  of  October  1856.  That  the  said  arbitrator  did  accordingly 
deliver  his  report  to  the  Justices  at  Westport,  which,  afler  reciting 
his  appointment  as  contractor,  proceeded  as  follows : — *^  I,  the  said 
''Neal  Davis,  in  pursuance  of  such  nomination  and  appointment, 
*'  and  of  the  several  statutes  in  that  case  made  and  provided,  having 
"  carefully  examined  the  averages  in  the  Dublin  Gazette^  do  find 
*'the  sum  of  12s.  8j^.,  according  thereto,  to  be  the  average  price 
"of  a  barrel  of  fourteen  stone  of  good  marketable  oats,  on  an 
"  average  of  the  seven  years  next  preceding  the  9th  day  of  October 
"  1856.     Given  under  my  hand,"  &c 

That,  it  appearing  to  the  said  Justices  that  the  said  sum  of 
12s.  8j^.,  as  ascertained  by  the  said  Neal  Davis,  was  less  by  one 
tenth  at  least  than  the  said  average  price  of  15s.  2d.  set  forth  in 
the  said  original  certificate  of  composition,  and  being  about  to  make 
an  order  on  said  application,  it  was  objected  by  Counsel  for  the  said 
Archdeacon  of  Tuam,  that  the  said  sum  of  15s.  2d.,  in  said  cer- 
tificate of  composition,  was  not  British  currency,  and  should  be  read 
as  15s.  2d.  late  Irish  currency,  notwithstanding  the  said  certificate 
of  composition  was  dated  the  11th  of  October  1828;  and  Counsel 
proposed  to  examine  Robert  Henry  to  prove  that  he  had  examined 
the  Dublin  Gcizette  for  the  seven  years  ending  the  1st  of  November 
1821,  and  that  the  said  average  price  of  15s.  2d.  was  late  Irish 
currency ;  but  that  the  said  Robert  Henry  did  not  ofier  to  produoe 
to  the  Court  the  said  Dublin  Gazette  ;  whereupon  it  was  objected  by 
Counsel  for  the  applicants  that  no  evidence  could  be  received  to 
vary  or  contradict  the  said  certificate,  which  was  of  record  ;  that  the 
amount  of  composition  in  such  certificate  had  always  been  claimed 
by  the  said  Archdeacon  of  Tuam  as  British  currency,  and  always 
paid  as  such,  and  that  one  portion  of  the  certificate  could  not  be 
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jead  as  British,  and  the  remainder  as  late  Irish  currency.    That  the  T.  T.  1857. 
Justices  declined  to  receive  the  evidence  of  the  said  Robert  Henry ;    vL^^^— * 
^Bod  no  other  objection  having  been  made,  or  evidence  tendered,  the  ^ 

V. 

id  Justices  made  an  order  set  out  in  the  return,  the  effect  of  justices  of 
rhich  was,  that  the  rentcharge  in  lieu  of  composition  for  tithes  in 
e  said  parish  of  Kilgeever,  for  the  seven  years  commencing  the 
8t  of  November  1866,  was  reduced  to  the  sum  of  £200.  15s.  4^. 
-year,  being  the  like  proportion  to  the  amount  set  forth  in  the 
original  certificate  as  i2s.  8d.  bears  to  158.  2d. 
An  affidavit  had  been  made  in  support  of  the  application  for 
e  writ  of  certiorari^  that  the  average  price  of  oats  for  the  seven 
previous  to  1821,  calculated  from  the  Dublin  Gazette^  was 
2d.  late  Irish  currency. 

Napier  (with  him  A.  Hiekey\  for  the  Archdeacon  of  Tuam. 

The  question  is,  whether  the  16s.  2d.  in  the  certificate  is  British 

late  Irish  currency  ?    It  is  admitted  that  the  certificate  was  given 

the  change  of  currency ;  but  the  Currency  Act  does  not  apply 

liere  the  intention  of  the  parties  was  that  the  sum  should  be  stated 

the  former  currency :  6  &.  4,  c.  79 ;  and  it  is  not  disputed 

tlmcit,  at  the  date  of  the  certificate,  the  average  price  of  oats  was, 

according  to  the  Dublin  Gazette^  15s.  2d.  late  currency.    The  Com- 

n^iflBioners  were  appointed  under  4  G.  4,  c.  99>  s.  16,  and  the  form 

^  certificate  (which  is  dated  1828)  is  prescribed  by  section  25.   The 

*^un  stated  in  the  body  of  the  certificate  was  the  sum  thenceforward 

^  be  paid,  and  is  necessarily  present  currency ;  but  the  sum  stated 

ui  the  end  of  the  certificate  is  an  average  from  the  Dublin  Gazette 

^  prices  in  the  former  currency,  and  therefore  it  must  be  presumed 

^t  the  average  is  given  in   the  same  currency  :   Lanoaze  v. 

Catkrew  (a) ;  Lansdoume  v.  Lamdoume  (b) ;  Holmes  v.  Holmes  (e). 

This  is  apparent  even  on  the  face  of  the  certificate,  the  amount 

of  the  composition  being  stated  as  '*  sterling,"  which  must  be  taken 

to  be  British  currency :  Lord  Ormonde  v.  Cope  (d) ;  but  the  word 

^  sterling "  is  omitted  in  stating  the  average  price  of  com.     The 

(a)  Bat^,  783.  (6)  2  Bligh,  H.  of  Lords,  60. 

(c)  1  Bum.  it  MyL  660.  (</)  3  Law  Bee  88,  111. 
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T.  T.  ]  857.  price  of  com  is  not  an  essential  part  of  the  certificate :  by  the  4  C7.  4^ 
^ ^ '     c.  99}  8.  25,  the  Commissioners  are  to  '*  subjoin  the  aTerage  to  the 

XHX    OUXXH 

certificate,**  but  this  is  only  directory,  and  therefore  the  Bentcharge 
JUSTICES  OF  Act,  1  &  2  Ftc,  0.  109,  s.  32,  provides  that  when  the  average  **  shall 

MATO. 

"  not  be  stated  in  any  such  certificate,  the  Justices  shall  ascertain 
"  from  the  Dublin  Gazette  the  average  price  of  com  for  the  period 
"  of  years  with  reference  whereto  such  composition  may  have  beem 
'*  calculated."  The  certificate  then  consists  of  two  parts,  of  which 
the  first  part  is  a  matter  of  record,  conclusively  ascertaining  the 
amount  of  composition  to  be  paid  for  tithes :  4  &.  4,  c  99,  s.  81 ; 
the  other  part  is  not  a  matter  of  record,  but  is  supplementary,  and 
its  total  omission  will  not  invalidate  the  certificate.  It  is  in  the 
nature  of  a  memorandum  of  a  calculation  "  that  the  average  price 
w"  a  certain  sum  per  barrel:  4  G.  4,  c.  99,  sched.  B.  This 
calculation  may  be  erroneous  or  ambiguous,  and  the  Court,  having 
the  same  documents  to  refer  to,  from  which  the  Commissioners  made 
the  calculation,  and  therefore  being  able  to  correct  the  error  or 
explain  the  ambiguity  by  reference  to  them,  will  not  allow  an  error 
or  ambiguity  to  prejudice  the  parties.  In  the  present  case,  the 
average  price  may  be  16s.  2d.  Irish  currency,  and  the  original 
documents,  from  which  that  average  is  deduced,  show  that  the 
elements  of  calculation  were  in  Irish  currency  ;  therefore  the  maxim 
ic^  eertum  eet  quod  certum  reddi  potest  applies  to  this  case,  otherwise 
the  Court  is  called  upon  to  stereotype  a  falsehood.  Extrinsic  evi- 
dence is  admissible  to  explain  the  ambiguity:  Sweet  v.  X€e(a); 
Spicer  v.  Cooper  (b) ;   Taylor  on  Ev^  2nd  ed.,  section  34. 

Brewster  (with  him  R,  Deasy  and  Buchanan)^  for  the  Justices. 

The  argument  that  the  average  price  of  com  is  stated  in  a  cor* 
rency  difierent  from  that  in  which  the  amount  of  composition  is 
stated  b  fallacious,  because  the  amount  of  composition  was  calcu- 
lated with  respect  to  the  amount  of  tithe  paid  during  the  seven 
years  preceding  1828^  when  the  Irish  currency  was  in  force;  so 
that  both  sums  are  calculated  according  to  the  currency  formerly 
used  in  Ireland.     The  certificate  is  conclusive. — [Moobe,  J.     Yon 

(a)  8  M.  ^iSts.  462.  (6)  i  Q.  B.  424. 


COMMON  LAW  REPORTS.  239 

most  contend  that  it  is  conclusive  a^  to  the  average  price. — Cramp-  T.  T.  I857« 

TOH,  J.     And  that  it  is  an  integral  part  of  the  certificate.] — By      , ' 

4  6.  4,  c.  99)  s.  25,  the  whole  certificate  must  be  read  as  one  ^ 

document.     The  Commissioners  have  so  signed  the  certificate ;  the  jvstigbs  ov 

average  price  is  part  of,  and  not  merely  added  to,  the  certificate 

as  a  memorandum  or  indorsement,  and  the  certificate  is  a  record : 

Orovleif  ▼•  Flood  (a).    As  to  the  word  "  sterling,"  it  is  only  used 

in  the  certificate  in  reference  to  the  whole  amount  of  the  compo* 

atioo,  "£240  sterling/'  while,  in  distinguishing  the  parts  of  that 

urn  payable  to  the  several  parties  named,  the  word  "  steiiing " 

ii  omitted ;  therefore  its  omission  after  the  average  price  of  com 

proTes  nothing.     The  certificate  can  only  be  altered  by  appeal,  as 

provided  by  4  Cr.  4,  c  99f  8.  29.    The  duty  of  the  Commissioners 

vaa  two-fold  in  regard  to  the  certificate ;  firstly,  to  ascertain  and 

state  the  amount  of  composition  ;  and  secondly,  to  state  the  average 

pnoe  of  com ;  and  both  calculations  were  made  from  similar  mate- 

riala.    The  certificate  is  dated  after  the  change  of  currency,  and 

vai  to  be  used  for  the  future,  whenever  the  composition  was  to 

k  varied ;  and  it  is  only  when  the  average  price  of  com  is  omitted 

bm  the  certificate,  that  the  Justices,  on  hearing  the  application 

to  vary  the  composition,  can  refer  to  The  GazeUe  itself:  1  &  2  F»e., 

^  109,  i.  32. — [LxFBOY,  C.  J.    Then  it  might  happen  that,  in  two 

Pttiahes,  although  the  price  of  the  com  were  actually  the  same, 

^  prices  from  which  the  amount  of  composition  is  to  be  calcu* 

hted  might  be  different.] — Yes.    As  to  the  words  in  the  Currency 

^  '*  that  all  such  receipts,  &c,  shall  be  held  to  be  made  according 

''to  the  currency  of  Great  Britain,  unless  the  contrary  be  proved 

''to  have  been  the  intention  of  the  parties  concerned,''  6  Cr.  4,  c  79» 

*•  If  DO  evidence  was  tendered  as  to  the  intention  of  the  Commis- 

• 

iwtteia,  but  only  of  the  incorrectness  of  the  calculation,  and  that 
^tt  properly  refused — [Lcfrot,  C.  J.  I  cannot  distij^guish  this 
^  the  ordinary  cases  of  latent  ambiguity.] 

■ 

%i«r  replied. 

Cur.  ad.  tmU. 

(«)  O^Leary  on  Tithe  Bentebarge,  806,  n. 
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T.  T.  1857.       MooBE,  J. 

^ sr-^  This  case  comes  before  the  Court  upon  the  return  made  to  i 

THE  QUEEN  ^^^  ^^  certiorari,  obtained  by  the  Rev.  John  Cather,  Archdeacoz 
JUSTICES  OF  of  Tuam,  and  directed  to  the  Justices  of  the  Peace  of  the  counQ 

of  Mayo.  The  facts  of  the  case  are  all  set  out  in  the  return 
and  it  appears  that  the  daia  which  the  Justices  had  before  them 
when  about  to  adjudicate  upon  the  case,  were,  £240,  the  tota 
amount  payable  according  to  the  old  average,  and  15s.  2d.,  the  price 
of  com  per  barrel  in  the  certificate ;  which  latter  they  decided  tc 
mean  15s.  2d.  British.  They  had  also  the  report  of  the  arbitrator, 
ascertaining  the  average  price  of  oats  for  the  seven  years  preceding 
October  1856,  to  be  1 2s.  8^d.  per  barrel.  Upon  this  state  of  facts, 
the  Justices  reduced  the  composition  to  £200.  15s.  4d.  Now, 
supposing  these  data  to  be  correct,  the  decision  of  the  Justicefl 
is  unobjectionable;  but  this  certiorari  was  granted  upon  the  sup- 
position that  the  Justices  should  not  have  decided  that  the  158.  2d. 
mentioned  in  the  certificate  was  British  currency,  or,  at  least,  should 
not  have  so  decided  without  hearing  the  evidence  proposed  to  be 
given,  that  the  15s.  2d.  was  intended  by  the  Commissioners  to 
be  understood  as  late  Irish  currency.  In  my  opinion,  the  Justices 
erred  in  rejecting  this  evidence.  It  is  true  that  the  certificate  was 
made  in  1828,  two  years  after  the  English  currency  had  been 
established  as  the  legal  currency  in  this  country;  but  still  the 
15s.  2d.  is  stated  to  be  the  result  of  the  averages  taken  from  Tfte 
Gazette  for  a  period  ending  in  1821,  which  was  &v^  years  ante- 
cedent to  the  change  of  currency :  and  considering  that  the  docu- 
ments, from  which  it  was  the  duty  of  the  Commissioners  to  ascertain 
the  averages,  contained  nothing  but  Irish  currency,  I  am  not  clear 
that,  upon  the  face  of  the  certificate  itself,  the  15s.  2d.  might  not 
be  considered  to  be  late  Irish  currency ;  but,  at  all  events,  it  was 
a  question  of  ambiguity,  and  therefore  the  evidence  was  admissible. 
It  appears  to  me  that  the  Currency  Act  provides  for  the  admission 
of  this  evidence,  because,  after  providing  that  for  the  future  every- 
thing is  to  be  taken  to  be  in  British  currency,  it  provides  expressly, 
"  unless  the  contrary  be  proved  to  have  been  the  intention  of  the 
parties  concerned."  I  do  not  think  that  this  clause  extends  merely  to 
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coDtraets    betweeo    party   and   party,   because  it  mentions   **  all  T.  T.  1857. 
'^transactions^  dealings,  matters  and  things    whatsoever,  relating      .—v — -^ 
** to  money,"  &c.    Now  when  we  find  the  Commissioners,   whose  ^ 

dotj  it  was  to  ascertain  the  average  price   of  corn  for   seven  jus  ticks  ov- 
ending   in   1821,   setting  out   158.    2d.  in   their   certificate,        ^^^^ 
ithout  specifying  the  currency,  it  appears  to   me   that  it  was 
petent  for  the   Justices   to  have   received  evidence  to  prove 
what  currency  it   was  stated.      Now   the  Justices  refused  to 
tertain  that  evidence,  and  therefore,  having  pronounced  an  order 
V^onded  upon  erroneous  data^  I  am  of  opinion  that  that  order  should 
quashed. 

Crampton,  J. 

In  this  case,  I  difier  from  my  Brother  Moors.    I  think  that  this 
ought  to  be  decided  in  favour  of  the  appellants.      In  the  first 
I  think  that  on  this  certificate  the  currency  must  be  taken  to 
British  currency  ;  and  secondly,  I  am  of  opinion  that  the  Magis- 
exercised  the  jurisdiction  vested  in  them  rightly,  and  that 
that  jurisdiction  we  have  no  controL     By  the  4  G.  4,  c.  99, 
R»  97,  this  eeriiarari  is  taken  away,  and  this  Court  has  no  juris- 
Votion  to  grant  a  eertiorari^  except  in  cases  in  which  the  Magis- 
trmtes  have  acted  without  or  in  excess  of  jurisdiction.      Now  in  this 
wiac,  the  Magistrates  had  full  and  exclusive  power  over  this  mat- 
ter, and,  in  the  exercise  of  that  power,  they  have  not  exceeded  their 
Jurisdiction ;  all  their  proceedings  have  been  regular,  and,  if  they 
liave  made  a  mistake,  that  can  make  no  difference,  this  not  being    , 
^  appeal  from  that  decision,  but  a  complaint  that  the  Magistrates 
^ve  exceeded  their  jurisdiction.    Further,  this  certificate  must  be 
t^ken  to  mean  English  currency.    It  states  that  the  entire  amount 
^the  composition  is  £240,  and  it  finds  the  average  as  15s.   2d. 
^oir  we  are  called  on  to  impeach  this  order  of  the  Magistrates, 
^  to  find  that  the  sum  mentioned  in  the  first  part  of  this  cer- 
^^Cate  is  British  currency,  and  the  latter  part  is  Irish  currency. 
either  the  words  English  or  Irish  currency  are  mentioned  in  this 
tlfieate ;  and  it  does  appear  a  strange  thing  to  say  that  we  are 
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T.  T.  1857.  to  read  the  first  sum  as  giving  the  parson  his  stipend  in  British 

Qiteen'a  Bench  ,.,,  .»..  ^   m 

-^ — ^ '     currency,  and  m  the  latter  sum  that  Irish  currency  is  intended. 

^^  Further,  upon  this  statute  I  do  not  think  that  it  is  in  the  power 

JUSTICES  OF  of  anyone  to  read  this  as  Irish  currency.      By  6  Cr.  4,    o.  79f 

the  currency  was  changed.  This  certificate  bears  date  two  yeirn 
after  the  passing  of  that  Act,  and,  -prima  faete^  the  sums  therein 
named  must  be  taken  to  be  in  British  currency;  but  the  reason 
assigned  why  we  are  to  take  the  latter  sum  to  mean  Irish  cur- 
rency is  this,  that  because  the  sums  stated  in  The  Gazeitej  upon 
which  this  average  was  struck,  were  stated  in  Irish  currency, 
therefore  it  was  natural  to  suppose  that  the  Commissioners  stated 
the  averages  in  Irish  currency  also,  as  the  materials  on  which 
they  found  them  were  stated  in  that  currency.  That  is  a  falla- 
cious argument;  for  the  same  reason  that  would  apply  to  the 
averages  would  equally  apply  to  the  stipend,  which  is  founded 
upon  payments  made  in  Irish  currency.  The  Currency  Act  says, 
*'All  such  receipts  and  payments,  gifts,  grants,  &c.,  shall  be 
"taken  to  be  in  British  cuiTcncy,  unless  the  contrary  be  proved 
'*to  have  been  the  intention  of  the  parties  concerned."  That 
section  plainly  relates  to  transactions  in  which  there  were  parties 
contracting  with  each  other.  In  all  such  cases,  if  it  be  proved 
that  the  meaning  of  the  parties  was  to  contract  in  Irish  currency, 
then  the  sum  was  to  be  so  read.  The  case  of  Lamdoume  v.  Zoiit- 
downe,  that  has  been  relied  on,  was  a  case  between  party  and  par^; 
but  who  are  the  parties  in  this  transaction  ?  None.  This  is  a  cer- 
tificate of  a  public  officer.  The  3rd  section  of  the  Act  6  Cr  4,  c  79» 
applies  to  matters  of  a  public  nature,  and  these  are  all  to  be 
taken  as  British  currency.  The  1 0th  section  may  apply  to  this 
particular  case ;  it  is  a  public  document,  and  there  is  no  saving 
in  this  section  to  show  that  the  intention  of  the  parties  was  different 
from  what  was  there  stated.  K  the  saving  had  applied  to  the  other 
sections,  it  might  have  been  otherwise ;  but  it  is  confined  to  the 
Ist  section,  and  has  no  application  to  such  a  case  as  the  present. 
Upon  these  grounds,  I  am  of  opinion  that  this  order  of  the 
Magistrates  cannot  be  interfered  with.  I  think  the  Magistrates 
were   right  in  refusing  to  have  this  written  instrument  the  subjeel 


COMMON  LAW  REPORTS.  ^43 

cyf  contradiction  or  explanation ;  I  think  there  was  no  ambiguity,  T.  T.  1 857* 

,  1.         ,    ...  .3  Queen'8  Bmiek 

and  no  reason  for  admitting  the  evidence.  ■     ^ 

THE    QUSBir 
V. 
liBFBOT,  C.  J.  JUSTICES  OF 

In  this  case  I  differ  altogether  from  mj  Brother  Cramftor,  with 
v^Qspect  to  the  legality  of  this  order.  It  appears  to  me  that  the 
^^€3iidoei  of  the  Magistrates  was  illegal.  I  apprehend,  even  if  it 
ere  now  open  to  as  to  consider  whether  the  certiorari  wonid  lie, 
it  is  qaite  evident  that  a  certiorari  lies  whenever  Magistrates 
their  jurisdiction.  In  this  case  their  jurisdiction  was  not 
unlimited  jurisdiction  to  settle  the  averages  as  they  might  think 
:,  but  to  settle  them  in  a  prescribed  mode,  namely,  by  comparing 
e  price  of  a  barrel  of  oats  in  the  year  1821,  as  stated  in  the 
til  Oazette,  with  the  average  price  of  a  barrel  of  oats  at  the 
the  application  was  made  to  them.  They  had  no  right  to 
any  other  test ;  they  were  tied  up  to  that  mode  of  ascertaining 
averages,  and  the  moment  they  adopted  another  mode,  they 
ceeded  their  jurisdiction,  and  it  was  then  the  duty  of  this  Court 
interfere  and  relieve  the  party.  With  respect,  therefore,  to  the 
i^^ht  of  the  Court  to  grant  the  certiorari^  there  could  be  no  objec- 
tion. 

The  Magistrates  imported  to  proceed  according  to  the  provisions 

o^  the  Act,  and  they  appointed  an  arbitrator.     The  proper  course 

^aa  to  take  the  average  price  of  oats  in  1821,  and  to  reduce  it 

^tn  Irish  to  British  currency,  and  to  compare  it  with  the  average 

pHce  in  British  currency  at  the  time  when  the  new  averages  were 

^  be  strack*     The  certificate  signed  in  1828  gave  15s.  2d.  as  the 

^^erage  value  in  1821  ;  it  did  not  describe  that  as  Irish  or  British 

^^irrency,  but  simply  stated  that  the  average  price  of  a  barrel  in 

^^1  waa  15s.  2d.     If  taken  as  it  actually  stood  in  The  Gazette, 

'^  Qiiist  have  been  Irish  currency,  for  that  was  before  the  change 

^cnrrency;  but  in  legal  presumption,  judging  only  by  this  docu- 

^^ty  they  were  entitled  to  take  it  as  meaning  British  currency, 

^caiise  the  document  was  signed  after  the  change  of  currency. 

'^Qt  although  prima  facie  that  might  be  so,  the  Act  which  changed 

^^  currency  provided  for  the  very  ambiguity  which  the  Legislature 

w  as  likely  to  occur,  namely,  that  parties,  after  the  passing  of 
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T.  T.  1857.  that  Act,  might  express  themselves  in  a  way  that  mnst  be  con- 

,.— ^      sidered    legally    as    importing    British    currency,    although   Irish 

was  really  meant.     The  Legislature,  therefore,  provided  that  parties 

JUSTICES  OF  were  to  be  at  liberty  to  show  that  Irish  currency  was  meant,  and 

then  to  rebut  the  prima  facie  presumption  of  law. 

But  it  has  been  said  that  this  was  only  a  provision  between 
individuals — why  should  it  not  apply  to  a  public  duty  to  be  dis- 
charged inter  partes  f  Were  not  the  parish  and  the  clergymen 
parties,  between  whom  they  were  bound  to  administer  the  law 
according  to  the  provisions  of  the  Act  ?  And  when  they  were 
apprised  that  the  very  sum  stated  as  the  average  prior  to  1821 
was  taken  from  7%e  Gazette  of  1821,  when  there  was  no  such 
thing  as  British  currency,  and  they  persevered  in  holding  that 
it  was  British  currency,  they  were  violating  their  duty,  not  acting 
according  to  the  provisions  of  the  Act.  When  this  is  the  case, 
it  is  our  duty  to  interpose,  and  take  care  that  they  keep  within 
proper  bounds. 

Hickey  applied  for  costs. 

Lefrot,  C.  J. 

This  was  a  mistake  in  point  of  law,  and  we  cannot  give  costs. 

Order  of  the  Justices  quashed. 


THE  QUEEN,  at  the  prosecution  of  the  Rev.  JAMES 
GOLLOCK,  the  Rev.  W.  NEWMAN,  and  the  Vicars-choral  of  Cork, 

V, 

E.  T.  1857.       THE  JUSTICES  OF  THE  PEACE  for  the  county  of  Cork. 
AprU  16. 

Upon  an  ap.  In  this  case  a  conditional  order  had  been  obtained  on  behalf  of 
pbcation  to  the  ,  .     zn. 

Court  of  Qaar-  the  prosecutors,  that  a  certiorari  do  issue,  to  bring  into  this  Court 

ter    Sessions, 
for  the  redac- 
tion of  tithe-rentcharge,  S.  F.,  a  Biagistrate,  who  was  himself  one  of  the  tithe 
rentcharge  payers,  was  present  upon  the  Bench  for  a  considerable  time  during  the 
hearing  of  the  application. — Held,  that  the  Court  of  Quarter  Sessions  was  impro- 
perij  constitated,  and  a  eertwrari  was  granted  to  remore  ihe  proceedings. 

-i 
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mn    order  made  by  the  defendanU,  as  Justices  of  the  Peace,  at  £•  T.  1857. 

tiie  Quarter  Sessions,  for  the  purpose  of  having  said  order  quashed.      , ' 

Jt  appeared  that  upon  the  20th  of  May  1856,  an   application  '"^   QU^^w 

wrwLB  made  to  the  Justices  of  the  Peace  for  the  county  of  Cork,  justices  of 

CORK* 

assembled  at   the  Quarter   Sessions   holden   at   Macroom,   in   the 


est  Riding  of  the  said  county,  for  the  purpose  of  altering  the 

t.ithe  rentcharge   in   the   parish  of  Desertserges,  pursuant   to   the 

several  Acts  relating  to  the  tithe  composition  and  tithe  rentcharge 

ua  Ireland.      The  notice  of  application  was  signed  by  five  tithe 

T^entcharge  payers  in  the  said  parish,  and,  amongst  them,  by  Sampson 

"X^.  W.  French,  who  was  also  a  Justice  of  the  Peace  for  the  county 

oF  Cork,  and  resided  in  the  East  Riding  of  the  said  county.     At 

^^e  Quarter  Sessions,  Sampson  T.  W.  French  took  his  seat  upon 

'^ke  Bench,  and  acted  as  a  Magistrate,  in  considering  and  disposing 

oC  the  applications  for  spirit  licenses,  and  some  other  business. 

T^h^  applications  for  the  reduction  of  the  tithe  rentcharge  of  the 

pcia:]8he8  of  Kilmeen  and  Desertserges  were  then  called  on,  and 

^pon  the  hearing  of  the  application  with  respect  to  the  parish  of 

Kilmeen  (which  was  first  heard,  and  in  which  Mr.  French  was 

not  a  tithe  rentcharge  payer),  Mr.  French  sat  upon   the  Bench 

ifcs    a  Magistrate,  next  to  and  on  the  right  hand  of  the  Assistant- 

l^arrister,  and  took  part  in  the   adjudication  of  said  application, 

by  which  adjudication  the  tithe  rentcharge  of  the  parish  of  Kilmeen 

was  considerably  reduced.     The  case  of  the  parish  of  Desertserges 

^^Bs  then  proceeded  with,  Mr.  French  continuing  to  sit  upon  the 

^Qch  in   the  seat  which  he  had  previously  occupied,  and  was 

examined   from   the  Bench  to  prove  his   signature  to  the  notice 

of  the  application  ;  and,  notwithstanding  the  remonstrance  of  the 

Counsel  for  the  rectors  and  vicar  of  the  said  parish,  continued 

to  sit  amongst  the  Magistrates,  stating,  however,  that  he  did  not 

i&tend  to  take  part  in  the  proceedings.     Before  the  conclusion  of 

^  case,  Mr.  French  retired  from  the  Court,  and  did  not  again 

^torn ;  and  an  order  was  eventually  made  by  the  Justices,  appoint- 

• 

ing  an  arbitrator  to  ascertain  the  average  price  per  barrel  of  wheat 
for  8eTep  years  next  preceding  the  1st  of  November  1821  ;  the 
Jostioes  having  decided  that  wheat  was  the  description  of  com 


■ 
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E.  T.  1857.  principellj  grown  in  the  county  daring  the  period  with  refereaoe 

w  -y    »>     to  which  the  original  composition  was  calculated;  and  the  said 
^  Sessions  were  adjourned  to   the  Sessions  of  Clonakiltj,   where^ 

jirsTicssop  on  the  iOth  of  June  1856 — Mr.  French  not  being  then  pre- 
sent—the Justices,  having  received  the  report  of  the  arbitrator^ 
made  an  order  reducing  the  tithe  rentcharge  of  the  parish  of 
Desertserges  accordingly. 

It  appeared,  by  the  affidavit  of  Mr.  French,  that  he  was  advised 
that  his  attendance  at  the  Quarter  Sessions  at  Macroom  was  neces- 
sary for  the  purpose  of  proving  his  signature  to  the  notices :  that  he 
took  his  seat  upon  the  Bench,  because  he  was  snfTering  from  a 
severe  injury,  in  consequence  of  which  he  walked,  and  even  stood, 
with  pain,  and  which  rendered  it  dangerous  for  him  to  remain 
in  the  crowded  part  of  the  Court;  and  that,  with  the  exception 
of  his  answers  to  the  questions  put  to  him  while  under  examination 
as  a  witness,  he  did  not  directly  or  indirectly  take  part  or  interfere 
as  a  Magistrate  or  otherwise  in  the  application  concerning  the 
parish  of  Desertserges. 

Exham  having,  on  a  previous  day,  obtained  a  conditional 
order — 

Maedonogh  (with  him  Deasy  and  H,  J.  Leslie)  now  showed 
cause,  and  cited  The  Queen  v.  The  Justices  of  London  (a) ;  T%e 
Queen  ▼.  The  Justices  of  Hertfordshire  (6) ;  Regina  ▼.  The  Jut* 
tices  of  Surrey  (c). 

J,  Clarhe  (with  him  EzhamJ^  contra. 

Lefbot,  C.  J. 

In  this  case  we  granted  a  conditional  order,  that  a  writ  of 
certiorari  should  issue  to  bring  up  an  order  made  by  certain  Justioea 
of  the  Peace  for  the  county  of  Cork,  on  the  grounds  that  Mr. 
French,  one  of  the  Magistrates  who  attended  at  the  Sessions  when 

(«)  18  Q.  B.  421,  n.  (6)  6  Q.  B.  753. 

(e)  IJnr.,  K.S.,  1138. 
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that  order  was  made,  either  took  part  in  the  proceedings,  or  in  the  £.  T.  1857. 

Queen* tSeiuA, 
decision^  he  being  at  the  time  interested  in  the  subject-matter.    To      , ' 

my  that  he  took  part  in  the  decision  is  out  of  the  question,  as  he  ^ 

vms  not  present  at  it ;  but  if  he  took  part  in  the  proceedings  as  justices  op 

CORK. 

a  Magistrate,  it  is  impossible  to  say  how  far  his  taking  such  part 

might  or  might  not  have  finally  influenced  the  decision. 

The  question  therefore  is,  did  Mr.  French  really  take  part  in 

^e  proceedings  as  a  Magistrate  ?  What  are  the  facts  ?  Two  cases 
were  brought  before  the  Magistrates  for  their  consideration ;  one 
respecting  the  parish  of  Desertserges,  in  which  Mr.  French  was 
a  tithe-payer ;  and  the  other  respecting  the  parbh  of  Kilmeen,  in 
which  Mr.  French  appears  not  to  have  had  any  direct  interest. 
It  appears  that  down  to  the  point  of  those  cases  being  called  on 
for  decision,  Mr.  French  acted  magisterially.  The  first  question 
that  aroee  in  reference  to  them  was,  whether  the  case  in  which  Mr. 
French  was  interested  should  take  precedence  over  the  other?  In 
ttat  he  took  part^  deciding  that  it  should  not  have  precedence. 
Now  it  is  impossible  to  say  how  far  the  decision  of  this  preliminary 
pomt  may  have  affected  the  ultimate  decision ;  but  further,  he 
itmained  on  the  Bench  during  the  entire  time  the  case  of  the  parish 
of  Eihaeen  was  before  the  Court.  In  the  case  of  Desertserges  he 
wu  examined  as  a  witness,  during  which  time  he  remained  on  the 
Bench,  and  also  during  part  of  the  time  that  other  witnesses  were 
czamined.  He  so  remained  on  the  Bench  without  disclaiming  or 
giTiog  notice  that  he  would  take  no  part,  thereby  presumably  taking 
P^  in  the  case. 

Some  conversation  appears  to  have  taken  place  between  him  and 
^  chairman.  I  do  not  lay  a  stress  upon  this,  as  saying  that  this 
ooDTeraation  was  about  the  subject-matter,  but  I  merely  advert  to 
n  m  reference  to  the  efiect  it  must  have  had  on  the  public,  and 
tk  aospicion  likely  to  be  created  thereby ;  they  had  a  right  to 
leethat  the  case  was  adjudicated  on  without  anything  that  reason- 
Mj  or  fiairiy  might  excite  suspicion. 
Under  these  circumstances,  we  cannot  say  the  case  is  wholly  free 

Aom  objection,  and  we  feel  we  ought  to  grant  this  cerHorarij  in 

«nfer  to  bring  the  matter  before  us  in  a  more  distinct  form. 
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T.  1857.       Cbamptok,  J. 

»«•#  Bench        _  .  1  -r 

— v<— ^         I  concur  with  my  Lord  Chief  Justice.    The  some  principle 

B     OUEBM 

^^  which  rules  this  case  was  laid  down  in  the  The  Queen  v.  Massy 

ITICES  OF  and  others  (a).     In  that  case,  Sir  H.  D.  Massy  took  no  actual  part 

CORK. 

in  the  proceedings ;  yet  appearing  to   have   an  interest  (however 
minute),  and  appearing  to  the  public  eye  as   one  of  the    acting 
Justices,  the  Court  thought  they  were  bound  to  grant  a  certiorari. 
We  did  not  mean  to  impeach  the  motives  of  Sir  Hugh  Massy ; 
but   we  thought   his  conduct,   especially   his  remaining  with  the 
other  Magistrates  after  they  had  retired  from  the  Court  for  the 
purpose  of  deliberation,  was  calculated  to  cast  doubt  and  suspicion 
on  the  decision  of  the  Bench.     The  certiorari  was  granted,  not  for 
the  purpose  of  inquiry  into  the  motives  of  the  Magistrate,  but  in 
order  to  guard  the  administration  of  justice  from  even  the  suspicion 
of  partiality.      Generally,  I  should  say  that,   when  a  Magistrate 
takes  his  seat  on  the  Bench,  although  he  may  state  that  he  will  take 
no  part  in  the  proceedings,  yet  he  is  virtually  a  party  to  them  $ 
and  I  would  add  that  when  a  Magistrate  has  an  interest  in  a  case, 
his  discreet  and  proper  course  would  be  to  abstain  from  sitting  with 
the  other  Justices  upon  the  Bench,  but  emphatically  so  if  his  right 
so  to  sit  be  questioned  by  one  of  the  parties.    In  the  present  case,, 
I  cannot  avoid  saying  that  in  the  eye  of  the  public  it  would  appear 
that  the  Magistrates  were  in  some  degree  influenced  by  Mr.  French's 
presence  amongst  them.     He  came  a  long  distance  to  attend  theae 
Sessions,  at  which  he  was  not  in  the  habit  of  attending.     He  stated* 
he  came  as  a  witness,  but  such  was  not  the  character  of  his  inter- 
ference, in  the  eyes  of  the  public.     He  took  part  as  a  Magistrate 
in  the  granting  of  licences,  and  also  in  the  other  proceedings  of  the 
Court,   and   the  question   arises,  when  did  he   cease  to  act  as   a 
Magistrate?      Two  very  important   questions   were   to  be   tried,: 
involving  the  same  subject-matter,  and  the  decision  of  one  case  was 
likely  to  influence,  nay,  perhaps  to  determine,  the  decision  of  the 
other ;  therefore  his  taking  part  in  the  one  was  indirectly  taking  part 
in  the  other.    I  therefore  cannot  divest  my  mind  of  the  idea  that 
the  public  may  have  thought  he  came  specially  for  the  purpose 
of  deciding  these  questions.     The  Magistrates  should  not  only  aet» 
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ly  and  impartially,  but  should  also  let  the  public  see  that  they  £.  T.  1867' 

-,           f    t        f                 «..         ,          ,.          1              ,            Queen*  M  Beli^ 
SO  doing.     I  therefore  am  of  opinion  that  this  order  ought  to      ^-^^^ 

.         .       ,    .  THE     QUEEN 

made  absolute.  ., 

JUSTICES  OF 

IPerrin  and  Moore,  JJ.,  concurred. 

Order  absolute.  % 


May  8. 

application  was   now   made   on  behalf  of  the   prosecutors   to  An  order    of 
^^  ^  the    Magis- 

80  much  of  the  proceedings  mentioned  in  the  return  to  the  trates  in  Qnar- 

ter  Sessions, 
of  eeriiarariy  as  consisted  of  the  said   adjudications   of  the  for  vaiying  the 
"^  amount  oi  the 

«*  ^^^stioes,  of  the  20th  of  May,  and  10th  of  June  1856,  respec-  tithe    rent- 

^^'^ely:  and  on  behalf  of  the  said  tithe  rentcharge  payers  of  the  par3i,  pursa- 

of  Desertserges,  not  including  Mr.  French,  who  had  been  ^q  4  ^  99 

applicant  for  valuation.     An  application  was  also  made  that  V  ^u   ^^ 

^«  petition  referred  to  in  the  said  adjudications  should  be  remitted  f*  l^*  ";  ^^ 
'  "  haying    been 

the  Quarter  Sessions,  and  that  an  order  in  the  nature  of  a  man-  qiiashed  on  the 

return  to  a  cer^ 

LiDQs  should  issue   to  the  Justices  of  the  Peace  for  the  county  Oorari,  after 
^^  the  Ist  of  No- 

^^^  Cork,  directing  them  to  enter,  or  cause  to  be  entered,  conti-  vember,  in  the 

^tsanees  on  the  record  of  the  Court  of  Quarter  Sessions,  of  the  during   which 

Pixxseedings  previous  to  the  adjudication  of  the  20th  of  May  1856,  should    he 

^d  to  hear  and  adjudicate  thereon,  upon   the   ground   that  the  ^^  appiiSSon 

^jadication  being  quashed  for  want  of  jurisdiction  in  the  Court,  mu8*t<rdr^*t 

darinff  the  sittine  on  the  Bench  of  an  interested  Matristrate,  no  ^®    Magis- 
®  ^  0  »  tyates  to  enter 

Talid  adjudication  had  been  made  by  the  Justices.  continuances 

"  of    the     pro- 

ceedings prior 
to  the  order  which  was  quashed,  and  to  adjudicate  thereon — Held,  per  Lefbot,  C.  J., 
and  FsBBDV,' J.,  the  statute  having  provided  that  such  variation  should  be  made 
between  the  1st  of  May  and  the  Ist  of  November  in  eveiy  seventh  year,  from 
the  expiration  of  the  time  limited  by  the  certificate  of  composition,  that  the 
Magistrates  had  no  jurisdiction  to  proceed  after  that  period;  but — 

Per  Cbampton  and  Moobb,  JJ.,  thkt  a  mandamus  should'  be  granted. 
VOL.  7.  32  L 
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T.  T.  1857-       Exkam^  for  the  prosecutora. 

Qveen*g  Bench 

^  Maedonogh  (with  him  {H,  a/l  Leslie)^  for  the  tithe 

JUSTICES  OF  payers. 

CORK. 

Crampton,  J.* 

This  is  a  question  of  great  importance,  and  oDgfatssij 
disposed  of  in  a  summary  way.  I  think  the  hest  GourEci§fi»: 
the  order  of  the  Justices,  and  to  grant  a  conditiood  orki 
mandamus,  in  the  terms  of  the  motion  on  behalf  of  is 
rentcharge  payers,  in  order  that  the  question  may  be 
before  the  Full  Court. 


T.  T.  1857.       J.  Clarke  (with  him   Exham)   now   showed  cause. 
Mag  25,  2d. 

This  Court  cannot  order  the  Magistrates   to  reH»ofliii 

matter ;  the  period   limited   by  statute   for    that  purpose  ki 

pired,  and  nothing  further  can  be  done   for  the  next  sent 

The  certificate  of  composition  is  dated  the  28th  of  Aogoss 

and  the   composition  is,   therefore,    subject    only   to  a 

variation :  5  G^.  4,  c.  63,  s.  23.     Had   the   certificate  bea 

prior  to  that  Act,  the  composition   would    have  been 

variable.      Stanley's  Act,    2  &  8  fFl    4,    c.    119,   s.  6^  «1 

Tithe   Rentcharge   Act,    1   &    2    Fic,    c     lOg,  s.   32,  idift 

principle    of    the    5    G.   4,    c.  63,   subjecting    the 

to  a  septennial  variation.     The  mode  of  proceeding  in  oite 

procure  the  variation  is  prescribed  by  the   4  6r.  4,  c  99|i 

but   the   period  within  which   the   variation  must   be  ^kd 

limited  to  the  interval  between  the   Ist  of  May  and  the  Is 

November  in  the  prescribed  year.  In  .the  present  case,  thei* 

tion  was  a  septennial  one,  and  proceedings   were  duly  iart^ 

for  the  purpose  of  effecting  the  variation  of  the  tithe  lentdv 

but  they  proved  abortive.    The  1st  of  November  1856  (wkki^ 

the  extreme  limit  in  this  instance)  has  passed  bj  ;  and  the  qotfi 

is,  have  the  Magistrates  the  power  to  alter  the  amount  of  tk  B 

rentcharge  at  a  period  different  from  that   prescribed  byiW 
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can  this  Court  enable  them  to  make  an  order  nunc  pro  tune?  T.  T.  1857. 

admit  that  the  Quarter  Sessions  have  a  power  to  adjourn  from      v ' 

foae  to  time;  but  that  cannot  be  done  where  a  particular  period 

m    limited  bj  statute. — [Lefbot,  C.  J.     This  matter  is  not  within  justices  of 

s  OTdinary  jurisdiction  of  the  Court  of  Quarter  Sessions ;  it  is 

extraordinary  jurisdiction  with  which  that  Court  is  invested.] — 

sd  therefore  it  must  be  strictly  followed :  The  King  v.  Comervaiors 

^ke  River  Tone  (a) ;  Bowman  v.  Bfytk  (6). — [Moobe,  J.    Sup« 

g  they  had  power  to  adjourn,  they  have  not  done  so.] — If  the 

seioDi  can  be  adjourned  from  time  to  time,  when  are  the  seven 

to  expire  ? — [Moore,  J.     Might  not  an   order  be  made 

^ake  effect  from  the  1st  of  November  1856  ?] — What,  in  that 

,  is  to  be  done  with  reference  to  the  rentcharge  which  may 

^v-e  accrued  due  in   the  interval  ?     It  is  payable  half-yearly  ; 

d  at  what  rate  is  it  to  be  calculated  if  the  adjournment  passes  over 

gale  day? 

Mtaedanogk  (with  him  ff.  J,  LeslieJ,  contra. 

The  argument  on  the  other  side  is,  that  where  the  rentcharge 

kjer  has  complied  with  all  the  requirements  of  the  statute,  without 

^^fauli  on  his  part,  he  is  to  be  deprived  of  all  remedy  if  this  Court 

^Ouhes  the  order  of  the  Quarter  Sessions,  because,  in  a  Bench 

^^^Mposed  of  several  Magistrates,  over  whom  he  had  no  control, 

^«^««  happened  to  be  one  who  was  interested  in  the  case.    The 

^^ntcharge  payers  in  the  present  case  proceeded  with  all  diligence ; 

^^6  preliminary  notices  were  published  on  the  2nd  of  May,  and 

^*^en  a  petition  having  been  presented,  an  arbitrator  was  appointed 

^^  the  20th  of  May  to  take  the  averages ;  the  Sessions  are  then 

^4h>^inied  until   the   14th  of  July,  and  then,  when  Mr.  French 

"^as  not  present,  the  final  order  is  duly  made,  reducing  the  rent- 

^•rge.    The  prosecutors  allow  the  1st  of  November,  which  they 

^Uege  to  be  the  extreme  limit  for  varying  the  rentcharge,  to  pass ; 

^®y  lie  by  until  the  23rd  of  November,  when  they  obtain  their 

oooditional  order  for  a  certiorari^  and,  eventually,   procure  the  ^ 

(a)  8  T.  R.  286. 
CA)   26  L.  J.,  M.  C,  57  ;  S.  C,  3  Jar.,  N.  S.,  359;  and  on  appeal,  Exch. 
Cham.,  lb.  886. 
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T.  T.  1857'  Magistrates'  adjudication  to  be  quashed ;  and  is  it  to  be  said  that, 
Queen'g  Bench 
V— N by  their  delay,  we  are  to  be  deprived  of  our  right  ?     If  the  Magis- 

THE     QUBSN 

^^  trates  discharge  their  duty,  the  suitor  is  without  remedy ;  and  that 

JUSTICES  OF  is  the  effect  of  the  decision  in  the  case  of  The  King  v.  Contervaiors 

COBK* 

of  the  River  Tone  ;  in  which  it  was  held  that  where  certain  accounts 
were  to  be  examined  annually  by  the  Quarter  Sessions,  and  the 
accounts  for  one  year  had  been  settled,  the  Magistrates  examining 
the   accounts  for   the  ensuing  year  were  bound  to  presume  the 
accounts  of  the  previous  year  to  be  correct,  and  could  not  re-open 
them.     But  in  the  present  case,  the  Magistrates   have  not  dis- 
charged their  duty,  and  the  suitor  is  not  to  be  punished  upon  that 
account.   The  case  of  Bowman  v.  Blyth  is  distinguishable,  because 
there  a  particular  act  was  to  be  done  at  a  specified  Sessions ;  but 
here,  the  words  in  the  4  G.  4,  c.  99,  s.  43,  are,  *'at  such  Sea- 
"  sion,  or  some  adjournment  thereof,  or  at  such  time  as  such  Jus- 
'^  tices  shall  direct." — [Moore,   J.     Suppose   the   arbitrator   had 
died  before    making    his   report  ? — Cramfton,  J.      Or  suppose 
the  Justices  had  refused  to  act  ?] — ^In  either  case,  according  to 
the  argument  on  the  other  side,  if  the  1st  of  November  pass  by,  all 
power  of  altering  the  rentcharge  is  lost.    But  Courts  of  Quarter  Ses- 
sions have  power  to  adjourn  matters  properly  before  them :  The  King 
V.  Justices  of  Wilts  (a).     If  a  Court  is  improperly  constituted,  its 
proceedings  will  be  declared  void  :  per  Lord  Denman,  C.  J.,  in  The 
Queen  v.  Cheltenham  Commissioners  {h)  ;  The  King  v.  Inhabitants 
of  Rishton  (c).  The  Court  of  Quarter  Sessions  is  a  continuing  Court : 
per  Coleridge,  J.,  in  Keen  v.  The  Queen  {d).    The  principle  upon 
which  continuances  are  ordered  to  be  entered  is  laid  down  in  The 
King   v.   Inliabitants  of  Yarpole  {e) ;  The   Queen  v.  Justices  of 
Kent  (fj.    Justice  is  not  to  be  defeated  because  the  Magistrates  have 
made  a  mistake  :  per  Lord  Campbell,  C.  J.,  in  JSx  parte  Blues  (g), 

H,  J,  Leslie,  on  the  same  side. 

The  fatality  in  this  case,  if  it  be  one,  has  not  been  caused  by  us. 

*  (a)  13  East,  352.  (6)  1  Q.  B  467. 

(c)  I  Q.  B.  479.  {d)  10  Q.  B.  928, 984. 

(e)  4  T.  R.  71.  (/)  2  Q.  B.  686. 

{9)  24  Law  Jour.,  M.  C,  138,  140. 
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There  is  a  clear  distinction  between  the  adjournment  of  a  case  and  M.  T.  1857* 
the  Sessions :  Earle,  J.,  draws  this  distinction  in  Keen  v.  The      J?*t    ^ 
mMeen(a).    In   The  King  ▼.  Justiees  of  Kent(b),   the  Justices  the   qukbn 
'^ve   directed  to  do   an   act  "  at   the  next   Sessions,   or  within  justices  of 

CORK* 

:    weeks  after  Easter;"  and  yet  we  find  the  Court  of  Queen's 

X3cb,  in  Trinity  Term,   on  the  2nd   of  July,  granting  a  man- 

us    directing    the    Justices    to    act,    because    they    had    not 

excised    the   jurisdiction.     Unless   there   be   negative   words   in 

statute,  the   right  of  adjournment,  which   is   inherent   in     the 

carter  Sessions,  is  not  taken  away.  In    Bowman  v.  JBfyth  (c), 

decision  could  not  have  been  otherwise,  because  the  power  was 

mted  *' to  the  Justices  then  and  there;"  and  so  in  the  cases 

ded  under  the  Poor-law  and  Lunatic  Acts  in  England :   1 3  and 

Car.  2,  c.  12  ;  9  G.  4,  c.  40,  s.  46  ;  16  &  17  Vic^  c.  97,  s.  108. 

91^  in  addition  to  the  power  thus  existing  to  adjourn  the  case, 

e  4  6.  4y  c.  99,  s.  43,  expressly  empowers  an  adjournment  of  the 

ions ;  and  it  cannot  be  argued  that  this  power  is  limited  to  the 

of  receiving  the  report  of  an  arbitrator.    This  point  has 

uently  been  discussed  on  the  election  of  officers  in  Corporations : 

topping  on  Mandamus^  p.  32.     It  is  not  material  that  the  time 

«^med  has  expired  :  The  Queen  v.  Depiford  Pier  Co.  {d)  ;  2  PraU 

Poor'laWy  pi.,  951,  952  ;  The  King  v.  The  Justices  of  Leicester- 

^*«fe  {e). 

W,  A,  Exhaniy  in  reply. 

The  period  for  effecting  a  variation  of  the  tithe  rentcharge  is 
^^mited ;  when  that  limit  is  passed,  the  Court  of  Quarter  Sessions 
-^  for  this  purpose  functus  officio  :  0*Learg  on  Tithe-renicharge^ 
t^p.  116,  117.  The  negative  words  required  by  the  argument  on  the 
^ther  side,  to  deprive  the  Sessions  of  the  power  of  adjournment,  are 
Contained  in  4  6.  4,  c.  99,  s.  43,  '*  but  in  no  other  or  intermediate 
year,"  If  then  "  every  seventh  year "  is  substituted  for  "  every 
^hird  year,"  the  limit  is  therefore  specifically  fixed  by  negative  words. 
fLsFBOT,  C.  J.     The  43rd  section  directs  the  variation  to  be 

(a)  Supra.  (6)  14  East,  395. 

(e)  S^qnra,  id)  8  Ad.  &  £.  911. 

(e)  I  Maul.  &  S.  442. 
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T.  T.  1857.  made  '*  during  the  continuance  of  such  composition  ;"  that  is,  before 

> V ,     it  expires,  which  it  does  on  the  Ist  of  November.] — Yes. — [Cramp* 

TON,  J.     Suppose  all  the  preliminaries  have  been  duly  complied 
JUSTICES  OF  with  by  the  clergyman  and  parishioners,  but  owing  to  any  circiim- 

Stance  a  fatality  has  occurred,  without  their  default,  do  you  contend 
that  that  is  without  remedy,  if  the  Ist  of  November  of  the  seventh 
year  has  passed  ?] — Yes ;  it  is  a  c(uu»  omisus  in  the  Act.  Dick' 
€fuon*s  Guide  to  Quarter  Sessions,  pp.  70,  71. 

Cur.  ad.  vuli. 


Lefrot,  C.J. 
June  9.  In  this  case,  a  certiorari  had  been  granted,  to  remove  proceedings 

before  the  Court  of  Quarter  Sessions  for  the  county  of  Cork.  These 
proceedings  took  place  upon  the  application  of  certain  inhabitanta  of 
the  parish  of  Desertserges,  to  alter  the  averages,  under  the  statate 
for  regulating  the  income  of  the  clergy.  By  the  provisions  of  this 
Act,  a  right  is  given  to  the  clergy,  every  seven  years,  to  have  new 
averages  struck;  and  the  enactment  is  clear  that  this  proceeding 
must  take  place  between  the  months  of  May  and  November,  and 
that  these  new  averages  must  be  struck  within  those  times,  pending 
the  former  averages ;  and,  if  the  new  average  be  not  struck  within 
that  time,  the  old  average  is  to  continue  for  the  next  seven  years. 

In  the  month  of  May  1866,  a  petition  was  presented  to  the 
Quarter  Sessions  under  this  Act,  by  certain  parties  (having  the 
requisite  qualification  for  that  purpose),  to  alter  the  averages.  Due 
notice  had  been  served,  as  provided  by  the  Act.  This  petition  most 
be  signed  by  parishioners  to  a  certain  amount.  Mr.  French  was 
one  of  the  petitioners,  and  signed  the  notice.  At  that  Sessions, 
Mr.  French  took  his  seat,  and  voted  as  a  Magistrate.  The  Sessions 
proceeded  to  do  the  first  act  pointed  out  by  the  statute,  namely, 
to  appoint  an  arbitrator;  and  on  that  occasion  Mr.  French  sat  on 
the  Bench.  I  am  justified  by  the  evidence  in  saying  he  did  not 
sit  on  the  Bench  with  the  concurrence  of  the  applicants.  The 
arbitrator  so  appointed  made  a  report;  and,  in  July  following,  an 
average  was  struck  in  accordance  with  this  report.  In  Michaelmas 
Term,  an  application  was  made  to  issue  a  certiorari,  with  a  view 
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qoesdoii  the  average  so  struck,  upon  the  ground  that  the  Court  T.  T.  1857* 

pr^jM  improperly  constituted,  namely,  that  a  party  interested  in  the      /-^-^ 

[ixt>ject-matter  sat  upon  the  Bench,  and  voted  as  a  Magistrate.  ^ 


fpU  consideration,  we  were  of  opinion,  not  acting  on  any  justicss  of 
ond  of  wilful  cr  corrupt  motive  on  the  part  of  Mr.  French, 
^  on  the  ground  that  it  was  contrary  to  the  principles  of  law 
ft.t  any  man  should  sit  as  a  Judge  in  his  own   case,  that  the 
-^-oceedlngs  should  be   set   aside ;   and   I   have  not    heard    any 
^^tion  raised  as  to  the  propriety  of  that  decision. 
^t  the  conclusion  of  the  case,  we  were  called  on  to  remit  the 
to  the  Magistrates  to  re-consider   the   case,   and   to  begin 
matter  de  novo,  and  strike  a  new  average.      The  objections  to 
di  a  course  appear  to  me  quite  decisive.     First,  it  would  be  to 
init  to  the  Justices  what,  under  the  words  of  the  Act,  they  would 
▼e  no  jurisdiction  to  determine ;  what  they  are  to  do  must  be 
between  May  and  November,  during  the  seven  years ;  it  would 
be  calling  on  them  to  act  where  they  had  no  jurisdiction. 
to  entering  continuances,  this  is  not  a  matter  under  t^eir  gene- 
jurisdiction  as  Magistrates,  but  under  a  statutable  authority 
'^athorising  them  to  do  the  act,  the  directions  of  which  are  quite 
^^^^Hness  upon  that  point.    It  would,  therefore,  in  my  judgment,  be 
^^^^ffiag  on  them  to  do  what  they  had  no  authority  to  do ;  and  their 
^^^t  doing  80  can  cause  no  failure  of  justice,  as  the  Legislature  have 
C^^^fided  that  in .  such  a  case  the  former  averages  shall  continue* 
W  these  reasons,  I  am  of  opinion  that  we  cannot  remit  those  pro* 
I  am  not  aware  that  what  is  now  sought  for  could  be 
^One  by  mandamus ;  if  any  step  were  to  be  taken,  the  proper  course 
^^9uld  appear  to  me  to  be  by  a  procedendo  ;  but  how  a  procedendo 
^^^oald  enable  them  to  get  over  the  difficulty  of  the  statute,  or  of  the 
^^^^der  setting  aside  the  proceedings,  I  am  at  a  loss  to  understand. 

Ceampton,  J* 

This  is  a  case  of  vast  importance,  involving  as  it  does  the  interest 
oF  c?eij  parson  and  of  every  parish  in  Ireland.  This  question  may 
^■"■■fr  every  aeven  years,  and  it  is  of  the  greatest  importance  that 
suoA  a  question  ahould  not  be  disposed  of  on  a  summary  motion. 
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T.  T.  1 857.  The  application  here  is  for  a  mandamua  to  compel  the 

Queen's  Bench  ._  i*        •  ,  ,.  i 

.....^,^ to  Strike  a  new  average  for  the  next  seren  jeais.  lisi 

^  Court  was  right  in  quashing  the  order  made  at  SeaioBk&| 

JUSTICES  OF  sions  Court  then  being  improperf j  constitated ;  and  if  tk  c| 

coaK* 

tion  had  been  made  bj  Mr.  French  alone,  I  ahoold  not  bei 

have  the  question  reviewed  for  his  pecaliar  purpose;  bni 

four  other  persons  besides  Mr.  French  concerned  in  Ais 

I  cannot  see  that  they  are  to  be   prejudiced  because  lb. 

unfortunately  or  improperly  sat  upon  the  Bench.    I  Uxfefes 

this  is  a  fit  case  to  be  put  upon  the  record.     I  am  nnwiIliB{i>| 

nounce,  upon  motion,  from  which  no  appeal  lies,  a  deeidei' 

upon  the  coVistruction  of  the  statutes.    I  quite  agree  in  the 

that  the  averages  are  to  be  taken  every  seven  years ;  bit  ^\ 

not  put  an  end  to  the  other  questions  in  the  case.     We  act  i 

order,  not  because  it  was  a  bad  one,  not  because  the  order 

within  the  jurisdiction  of  the  Magistrates,  but  because  thetrd^ 

was  improperly  constituted.     The  right  insisted  to  have  tei 

rages  taken  was  a  parochial  right,  not  an  individual  one ;  ckk| 

parish  or  the  parson  might  insist  on  a  re-consideration  of  ihi 

rages.     Suppose  the  parson  did  apply — suppose  he  had  done  d\ 

was  necessary  on  his  part,  and  the  Magistrates,  thn>ugh 

otherwise,  rejected  his  case,  is  the  right  to  be  defeated  by 

such  casualty  or  corruption  ?     That  would  be  a  monstroos 

tion,  yet  the  refusal  of  this  mandamus  would  lead  to  that 

There  is  one  fact  which,  on  the  return,  would  appear  to  me  tti 

a  grave  question,  whether,  under  the  circumstances,  we  oagbtB^ 

aside  those  proceedings  ?     The  Magistrates  appointed  an 

the  proceedings  were  then  adjourned  to  the  next  Sessions,  vha^ 

award  was  confirmed.    At  that  second  Sessions,  this  most  inp" 

element  was  suppressed ;  perhaps  I  ought  not  to  advert  to  iti' 

but  it  has  added  to  the  gravity  of  this  important  proceeding.  & 

pose  then  the  Magistrates  refused  to  entertain  the  case,  VH 

petitioner  to  lose  his  right  under  the  Act  because  he  did  sottf 

within  the  legal  termini?    I  think  that  would  be  a  monstrooK 

elusion  to'  arrive  at.     The  rights  are  reciprocaL     What  n* 

would  there  be  for  a  parson  ?     He  could  not  apply- for  a  mcc^ 
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becanse  there  is  nothing  to  proceed  on ;  but  he  should  apply  to  this  T.  T.  1857* 

Queen's  Swch 
Oourt  for  a  mandamus  to  the  Magistrates,  to  compel  them  to  per-      , ' 

form  their  duty.     The  parish  or  the  parson  is  neither  of  them  in 

^^ fault;  they  are  deprived  of  their  rights  bj  a  fatality,  and  that  justices  of 

CORK* 

c;ocild  only  be  remedied  by  a  mandamus.    I  am  not  now  deciding 


t  a  mandamus  would  be  the  proper  remedy ;  but,  if  the  author- 
cited  apply,  it  is  the  exclusive  and  proper  remedy.  One  of  the 
mary  duties  of  the  Queen's  Bench  is  to  keep  inferior  tribunals 
Sliin  their  due  bounds.  When  our  interference  by  certiorari  was 
for,  we  granted  it,  although  the  power  of  granting  a  certiorari 
generally  taken  away  by  the  statute ;  but  we  granted  it  upon 
ground,  that  where  there  is  a  wrong  or  improper  tribunal,  there 
in  fact  no  tribunaL  But  it  is  said  that  the  time  is  gone  by,  that 
order  cannot  be  made  within  the  proper  termini  :  that  was  not 
fault  of  the  applicant  at  the  Sessions,  but  the  fault  of  the  party 
er  lio  now  makes  the  application  to  this  Court.  Why  did  he  lie  by 
^ir  a  whole  Term,  and  suppress  from  the  Court  what  had  been  done 
^^  tlie  subsequent  Sessions? 

I  do  not  mean  to  express  any  opinion  as  to  what  the  effect  of  the 
^'^tum  would  be ;  but  I  am  of  opinion  that  it  is  a  proper  case  for  a 
^^'^^mdamus,  for  the  purpose  of  having  this  question  properly  decided 
the  record. 


Fbsbin,  J. 

I  concur  with  my  Lord  Chief  Justice.  The  petition  in  this 
was  preferred  before  the  Justices  at  the  May  Sessions,  at 
''^^Qiacroom,  by  Mr.  Sampson,  Mr.  French  and  others.  The  Justices 
^^^ade  an  order  appointing  an  arbitrator,  and  amongst  the  Justices  < 
^^ho  presided  upon  that  occasion  was  Mr.  French.  I  do  not  more 
*^'*Mticularly  advert  to  the  peculiar  circumstance  of  the  Magistrate 
I^^^ding  being  one  of  the  petitioners,  but  I  take  the  record  as  it 
•^•^•uidg.  The  petitioner  is  one  of  the  Court  by  which  the  order  was 
t^oonounced ;  and  it  is  clear  that  a  party  in  a  cause  cannot  be  a 
'va^  in  it  also.  The  Court  then  adjourned  to  the  next  Sessions, 
^v^laen  the  arbitrator  made  his  return,  and  the  averages  are  altered 

TOL.  7.  33  L 
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'i\  T.  1857*  accordingly.     A  eeriiorari  is  gmnted,  and,  npoD  the  ma: 

"l^,^ '     the  whole  matter  upon  the  record,    the  order  of  ik 

2  quashed ;  and  now  an  npplication  is  made  for  a  manduai 

JUSTICES  or  the  Justices  to  consider  the  case  as   if  the  circanutiBee! 

which  this  Court  felt  bound  to  annul  the  order  had  on 
But  for  what  purpose  is  the   mandamus  applied  for?  Xf\ 
return  to  the  eeriiorari^  everything  has  been  faroQgbtVsi| 
Court  upon  which  the  parties  can  rely.     I  do  not  knoxr^j 
the  practice,  after  a  return  to  a  certiorari  has  been  makti! 
mandamus  to  review  the  question  or  to  have  it  further  i&ve 
I  conriider  that  further  delay  would  be  very  inconTenieot,  al 
haps  injurious  to  the  parties  whose  rights  are  in  dispnit  H 
the  course  which  has  been  pursued  was  a  proper  andkgL< 
and  I  do  not  see  any  object  in   granting  a  mandamia 


Moore,  J. 

I  regret  to  differ  from  my  Loao  Chief  Justice  and  ml 
Pr.RRiK  in  this  case.     It  is  admitted  upon  all  hands  tiatii 
tlic!  parishioners  were  entitled  to  consider  the  amount  of  (k| 
rentchargc  pnynbhi  in  the  parish  of  Desertserges,  and,  'if 
to  have  it  reduced ;  and  accordingly,  in  May  1856,  five 
(who  were  duly  qualified  to  do  so)  presented  their  petitioi 
purpose   to   tho   Quarter  Sessions,    having  previously  Kmil 
proper  notices.     It  is  admitted  also  that  every  step  wts 
the  proper  time ;  that  the  arbitrator  was  appointed  and  bi^I 
report,  and  that  the  final  order  of  the  Justices  was  doly  wm 
in  the  proper  year,  and  before  the  1st  of  November  in  ibtf! 
But,  the  1st  of  November  having  passed,  an   application  is 
for  a  certiorari,  to  bring  up  the  order  pronounced  by  the 
trates,  upon  the  ground  that  the  order  was  made  by  an  ii 
constituted  Court :  the  certiorari  is  granted,  and,  upon  the 
it  appearing  that  one  of  the  petitioners,   who  was  also  a  ** 
had  sat  upon  the  Bench  during  the  hearing  of  the  cause  ths' 
acting  upon  a  rule  which  cannot  be  disputed,  held  that  the 
of  the  Magistrates  was  one  which  could  not  be  sustained,  tri 
order  was  therefore  quashed.     The  result  of  this  is  that, 


r 
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Iftparties  were  regular  in  their  application,  yet,  in  consequence  of  T.  T.  1857. 

Queen's  Bench 
4?  legal  imprDprietj  of  one  Magistrate,  sitting  upon  the  Bench      ' , ' 

ikde  the  case  in  which  he  was  interested  was  under  discussion,  ,, 

tftthe  other  parties  are  to  be  deprived  of  their  rights.     That  is  justices  of 

CORK 

I  >»TOng  proposition,  and  I  should  regret  that  the  state  of  the  law 

B|i  such  that,  in  consequence  of  a  circumstance  over  which  the 

^l^on  had  no  control,  their  rights  were  to  be  utterly  defeated. 

.  Ijis  decision  of  the  Justices,  then,  having  been  quashed,  the  appli- 

•Lits  below  apply  to  this  Court  for  a  mandamus,  and  we  are  to 

^j»de  what  is  to  be  done.     Two  important  questions  have  been 

jed ;  upon  the  one  hand,  it  is  argued  that  the  time  has  gone 

jf  and  that  the  Quarter  Sessions  does  not  now  possess  the  power 

entertaining  any  proceedings  with  a  view  to  alter  the  tithe  rent- 

ftrge  of  the  parish  of  Desertserges  ;  and  it  is  also  contended  that 

18  Court,  whose  duty  it  is  to  keep  inferior  tribunab  within  their 

oper  bounds,  has  no  authority  to  grant  a  mandamus  in  this  case : 

8   result  is,  that  the  right  of  the   applicants  is  gone,  and  this 

Hirt  cannot  grant  a  mandamus,  because  the  Quarter  Sessions  have 

»  jurisdiction  to  act.     That  is  a  question  of  great  importance ;  but 

is  contested  on  the  other  side,  and  able  arguments  have  been 

Idressed  to  us  to  show  that  that  is  not  the  meaning  of  the  Act. 

exgrees  no  opinion  upon  this  point,  but  I  consider  it  a  question 

f  80  much  importance  that  it  ought  not  to  be  decided  upon  a 

bmmary  application.    I  think  the  proper  course  would  be  to  grant 

be  mandamus. 

The  other  question  to  which  I  have  adverted  is  this : — the  appli- 
tttion  to  review  the  tithe  rentcharge  having  proved  abortive,  either 
y  the  mistake,  corruption  or  neglect  of  some  person  in  the  Court 
f  Quarter  Sessions,  are  the  parties  to  be  left  without  any  remedy  ? 
Jpon  this  arises  the  question,  whether  this  Court  has  not  inherent 
nzifldiction  to  prevent  the  rights  of  the  suitors  being  defeated  ?  I 
hink  these  matters  should  be  properly  raised  upon  the  record; 
ind  for  these  reasons,  with  the  greatest  deference  to  the  opinions 
if  my  Lord  Chief  Justics  and  my  Brother  Perrin,  in  addition 
o  the  grounds  which  have  been  so  strongly  put  by  my  Brother 
Dbamtton,  I  am  of  opinion  that  the  mandamus  ought  to  issue. 


260 


COMMON  LAW  REPORT& 


T.  T.  1857.       Lefbot,  C.  J. 

, '  The  Court  being  equally  divided  in  opinioD,  the  eaefiHoi 

^  stands  discharged,  and  there  will  be  no  rule  upon  thu 

JUSTICES  OF 

Conditional  order  diiAn{i| 


E.  T.  1857. 
AprU  17. 


Upon   an  ap- 
phcation    to 
the  Court  of 
Quarter  Ses- 
sions for  the 
reduction  of 
tithe     rent- 
chaige,    a 
Magistrate 
who  was  land 
agent  of  one  of 
the  tithe  rent- 
charge  payers 
was   present 
during  the 
hearing  of  and 
adjudication 
upon   the  ap. 
plication,  but  it 
did  not  appear 
that   he    took 
any  part  in 
the  proceed- 
ings.— Held, 
that  the  ad- 
judication was 
not  thereby 
rendered   in- 
▼alid. 


THE  QUEEN,  at  the  proeeoation  of  the  Rev.  J.  ALCfi 

V, 

SAMPSON  FRENCH  and  others,  Joatices  of  Peiafe| 

the  County  of  Cork. 

In  this  case  a  conditional  order,  similar  to  that  ohtaioeiB 
foregoing  case,  was  obtained  on  behalf  of  the  Bev.  J. 
rector  of  the  parish  of  Kihneen.  The  groond  upon  irtiA 
latter  order  had  been  obtained  was  that  Mr.  French,  mat  i 
Magistrates  who  adjudicated  on  the  case,  was  the  land  ijs' 
Mr.  Townsend,  who  was  an  extensive  land-owner  in  thit 
and  chargeable  with  a  portion  of  the  rentcharge  ;  bat  Mr.  Fi 
had  himself  no  property  in  the  parish,  nor  was  he  personal 
terested  in  the  matter  of  the  adjudication. 

Against  this  order,  Deasy  and  Lesiie  showed  cause. 

J,  Clarke  and  Exham  were  heard  in  support  of  it. 


Lefroy,  C.  J. 

It  is  the  duty  of  this  Court  to  guard  with  jealoDsy  the  00 
of  a  peculiar  jurisdiction  of  the  nature  before  us,  when  the  p0 
are  on  one  side  represented  on  the  Bench,  and  on  the  other  v^^ 
unrepresented ;  for,  as  a  rule  in  this  country,  clergymen  ire ' 
appointed  Magistrates ;   on   the  other  hand,    however,  we  fl* 
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guard  against  anj  malfeasance,  but  it  must  be  such  malfeasance  E.  T.  1857* 
as  rests  not  on  artificial  but  substantial  grounds.    In  this  case,  if     v..^y.— .^ 
Mr.  Townsend  had  himself  sat  on  the  Bench,  it  would  have  made 
ft    substantial  difference ;   but  Mr.  French  is  his  agent ;  and  it  is  justices  of 

X20IIK. 

suggested  that  he  could  have  any  imaginable  profit  or  ad- 

tage  in  the  result:  are   we,  therefore,  on  mere  suggestion,  to 

that,  in  his  capacity  of  agent,  he  would  act  corruptly  ?  that 

»iild  not  be  a  safe  ground  for  us  to  act  on.    This  case  is  sub- 

jntially  different  from  the  former  one,  and  we  must  allow  the 

without  costs. 


CHRISTIANA  DANIEL  r.  MCCARTHY.* 


WILLIAM  DANIEL,  Garnishee.  m.  x.  1857. 

Nov.  18, 24. 


^    CHaoah   for  the  plaintiff,  who  was  a  judgment   creditor  of  The  Court  will 

grant  a  gar- 
e  defendant,   applied  for    a  garnishee   order  to  attach  a   d^bt  nishee  order 

under  the 
^^^  by  W.  Daniel  to  the  defendant.     It  appears  by  the  affidavit.  Common  Law 

i  the  debt  is  due  by  W.  Daniel  to  the  defendant  for  medicines  iq^  s.  63  to 

and  also  for  damages  for  breach  of  an  agreement ;  the  whole  Jh?amount\f 

^m  is  unascertained,  but  is  claimed  by  the  defendant  to  amount  ^^^  }*  ?^' 

'  ''  ascertained. 

£260. — [CaAMFTON,  J.     This  is  not  a  case  of  a  debt,  but  of  a 


urn.    It  is  in  dispute.] — It  is  sworn  to  be  a  debt,  although  the 

^^ount  18  in  dispute.      The   terms  of  the   63rd  section  of  the 

^^rocedure  Act   1856   are,   "to  order  that  all  debts  owing  from 

^e  garnishee  be  attached  ; "   if  W.  Daniel  does  not  owe  to  the 

defendant  the  amount  of  the  plaintiff's  judgment  debt,   he  can 

^ome  in  and  show  cause. 

Crampton,  J. — Take  a  conditional  order.f 


*  Cbampton,  J.,  sohts. 
'^  ^o  cause  having  been  shown,  this  order  was  made  absolute,  November  24. 
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M.  T.  1857. 


Ja  n.  13. 


Action  by  as- 
signee of  a 
replevin  bond. 


le  assign- 
ment was  exe- 
cuted in  the 
name  of  the 
existing  She- 
riff, by  the 
Sub-sheriff  of 
the  late  She- 
riff, who  was 
also  Sub-she- 
riff of  the 
existing  She- 
riff. The  as- 
signmeut  also, 
at  the  com- 
mencement, 
purported  to 
oe  on  behalf  of 
the  late  Sheriff, 
who  had  taken 
the  bond,  and 
it  ran  thus : — 
*'Know  aU 
men,  &c.,  that 
I,  W.  H.  B., 
(late  Sheriff) 
do  hereby," 
&c.,  but  was 
executed  in  the 
name  of  H.  II. 
W.,  the  exist- 
ing Sheriff. — 
//«/(/,  that  the 
bond  should 
be  assigned  by 
the  Sheriffwho 
took  the  bond, 
and  not  by  the 
Sheriff  in  being 
at  the  time  of 
the  assignment 
being  odlcd 
for. 


(t 


it 


OWENS  V.  MCDONOUGH. 

fJExehequermJ 

This  was  an  action  by  the  aaaignee   of  a  replevin  bood, 
the  Summer  Assizes  1856,  for  the  county  of  Loath,  Man 
The   indorsement  of  assignment   on   the    bond  was  is 
"Know  all  men  bj  these  presents,  that  the  within  TTm.  E 
"  burne  do  hereby,  at  the  request  of  the  within  named  Bobeti^ 
*'and  pursuant  to  the  order  made  in    the  cause,  asngn  li 
"the  said  R.  Owens,   the  replevin   bond   mentioned  in  Mi 
"pursuant  to  the  statute  in  that   case  made   and  prori^l 
witness  whereof  I  have  hereunto  affixed  my  seal  and 
mj  hand  the  6th  day  of  January    1852.     (Seal). 
"  Neville  P.  Nunan.     Peter  Kelly. 

«  Hans  H.  Woods,  Sherir| 
The  pleadings  and  facts  of  the  case  are  fully  suted  in  tbt, 
ment  of  Greene,  B. 

Joy  (with  him  Samuel  Ferguson)    now  showed  caoK 
a  conditional  order  obtained  by  the  defendant,  that  a  im^\ 
verdict  for  the  defendant  should  now  be  entered,  punoutv^ 
leave  reserved  by  the  Judge  at  trial ;  and  cited  Kiiion  v.  Ten 
Bac.  Ahr.,  H.  3,  tit.  Sheriff;  Knight  y.   Crockford{b)\ 
V.  Sandford  (c)  ;   Hichie  v.  Sandford  (d).       Counsel  refcR^I 
36  G.  3,  c.  38,  "  An  Act  to  prevent  vexatious  Replevins  of 
taken  for  Rent,"  which  provides  as  follows  : — **  That  from  and 
"  &c.,   all   Sheriffs   and   other  officers,    having   authority  to 
"replevins,  may  and  shall,  in  case  of  replevin  of  distress ibr' 
"  take  in  their  own  names  from  the  plaintiff,  and  two 
"persons  as  sureties,  a  bond  in  double    value    of  the  gocA*'' 


(a)  10  Mod.  288. 
(0  4  Camp.  34. 


(6)  1  £8p.  19a 
idy  Kot  yet  nported. 
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''tnunable;  and  that  each   Sheriff  or  other  officer  as  aforesaid,  M.  T.  1857. 

Exchequer. 

**  taking  any  such  bond,  shall,  at  the  request  ffnd  costs  of  the     .— -^ 

1  •  .  %     t        1  '»  OWENS 

**  avowant  or  person  making  conusance,  assign  such  bond  to  the  ^^ 

*'  a.Y0want  or  person  aforesaid,  bj  endorsing  the  same  and  attesting  M'DONonoH. 

^*  it  under  his  hand  and  seal  in  the  presence  of  two  or  more  credible 

^  ^vitnessesy''  &c. ;  and  also  referred  to  the  5  &  6  FF.  4,  c.  55,  s.  6, 

tw  bich  provides  as  follows : — "  That  every  Sheriff  of  any  county, 

.y  shall,  at  the  expiration  of  his  office,  make  out  and  deliver 

the  new  or  incoming  Sheriff  a  true  and  correct  list  and  account, 

mder  his  hand,  of  all  prisoners  in  his  custody,  and  of  aU  writs 

id  other  process  in  his  hands,  not  wholly  executed  by  him,  with 

such  particulars  as  shall  be  necessary  to  explain  to  the  said 

kcoming  Sheriff  the  several  matters  intended  to  be  transforred 

him,  and  shall  therefore  turn  over  and  transfer  to  the  care  and 

*•  ^lastody  of  the  said  incoming  Sheriff  all  such  prisoners,  writs  and 

^  pvoeess,  and  all  records,  books  and  matters  appertaining  to  the 

^  sctid  office  of  Sheriff;  and  the  said  incoming  Sheriff  shall  thereupon 

*  ^i^in  and  give  a  duplicate  of  such  list  and  account  to  the  Sheriff 

Soing  oat  of  office,  to  whom  the  same  shall  be  a  good  and  sufficient 

^iacharge  of  and  from  all  the  prisoners  therein  mentioned  and 

^■"luisferred  to  the  said  incoming  Sheriff,  and  the  further  charge 

^^  the  execution  of  the  writs,  process  and  other  matters  therein 

^^Qtained,  without  any  writ  of  discharge  or  other  writ  whatsoever ; 

^Hd  the  said  incoming  Sheriff  shall  thereupon  stand  and  be  charged 

With  the  said  prisoners,  and  also  with  the  execution  and  care  of 

the  said  writs,  process  and  other  matters  contained  in  the  scud 

list  and  account,  as  fully  and  effectually  as  if  the  said  writs  had 

^n  turned  over  by  indenture  and  schedule,"  &c. 

-dndrewt,  contra,  cited  Phillips  v.  Barlow  (a) ;  Hange^  assignee 
*%^  Caseweii  and  Billers,  v.  Manning  (b) ;  and  also  referred  to  the 
^*>ove  statutes. 

G-mBBHB,  B.,  at  the  request  of  the  other  Members  of  the  Court, 
^Kvered  judgment. 
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[.  T.  1867.        This  was  an  action  by  the  plaintiff,  as  aasignee  of  iR{kc! 
^^\     The  plaint  states  that  the  plaintiflT,  as  collector  of  eooaijosi 
OWENS       barony  of  Upper  Eclls  in  the  county  of  Meath,  made  la 

[^DONOUQH.  certain  lands  in  that  barony  for  arrears   of  cesi;  tbit  ckI] 
Carolan  sued  out  of  the  Court  of  Chancery,  on  the  5&tl 
1849,  a  writ  of  replevin,  directed   to  TV.   M.  BlackbsK, 
of  the  county ;  that  the  said  W^.  M.    Blackbnme  afterwta* 
on  the  7th  of  July  1849»  according   to   the  form  of  tk 
took  from  Carolan,  and  from  the  defendant  and  one  Jasal 
a  bond,  in  the  sum  of  £70,  to  him,   whereby  they  beeuM 
to  him  the  said  W.  M.  Blackbume,    High-sheriff  of  the 
of  Meath,   in  that  sum,  conditioned    to    appear  in  the  C« 
Queen's  Bench,  and  prosecute  his  action  of  replerin, 
and  without  delay;  and,  after  averring  a  breach  of  thiK 
and  that    the    bond    had  thereby    become   forfeited,  tbe 
avers   that  the  said  W.  M.  Blackbume,    afterwards,  to  itl 
the  Gth  of  June  1852,  by  an  indorsement  on  said  entz; 
tory,  under  his  hand  and  seal,  made  in  the  presence  of  tndi 
by  two  credible  witnesses,  assigned  the  said    entiy  ol 
the  plaintiff,  according  to  the  form  of  the  statute,  dbc 

The  defendant  pleaded  that  W.  M.  Blackburne,  in  tk« 
mentioned,  did  not  assign  to  the  plaintiff  the  said  bond  al 
plaint  mentioned. 

The  case  was  tried  before  my  Brother  Perrin,  at  the 
for  the  county  of  Louth  ;  when  it  appeared,    from  the 
of    the    plaintiff,   that,    in   November    or    December    18ol 
Blackburne  having  been  then  out  of  oflSice),   he   applied  tt 
Ennis  (since  deceased),  who  had  been  Mx.   Blackbume*s  D 
sheriff,  and    was  then   also  Under-sheriff^    for   an   assignitftf 
the  bond,  which  ho  promised  to  give  at  the  Navan  Quarter 
sions;   and  that  accordingly,   on   the  5th    of  January  ISA 
handed  the   plaintiff  the  bond,  with  an  assignment  vadcoA 
it,  in  his  (Ellis')  handwriting.     This  assignment   porpoitiB' 
an  assignment  by  W.  M.  Blackburne.    It  begins,  "  I,  W.  U. 
bume/'  &c. ;  but  the  signature,  which  is  also  in  the  handffflP^I 
of  Ellis,   purports  to  be  that  of  Mr.  Hans   H.  Woods,  theii* 
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S^^nff.     A  person  named  Newman,  who  acted  as  replevinger,  was  M.  T.  1867. 
9:^:amined,  and  proved  the  handwriting  of  Ellis  to  the  bond.    He  f^*^' 

»8  then  asked  whether  it  was  the  practice  of  the  Sheriff's  office       ^^'^"' 
the  county  of  Meath  for  the  Sheriff  signing  the  assignment  to  m'donouok. 
the  name  of  the  Sheriff  for  the  time  being,  and  not  that  of 
Sheriff  who  was  the  obligee?     This  question   was  objected 
and   put  at  the  plaintiff's  peril ;  and  the  witness  answered  that 
h  was  the  practice.     The  plaintiff  having  then  proposed  to  read 
assignment,  it  was  objected,  amongst  other  things,  that  it  was 
conformable  to  the  statute,  as  it  was  not  an  assignment  by  Mr. 
1«ackbume  the  obligee  ;  that  Ellis  had  no  continuing  authority,  and 
at  all  eventSi  the  assignment  should  be  in  the  name  of  Mr* 
]Blackbume,  and  not  of  his  successor.    The  assignment  was  read, 
d  leave  given  by  the  learned  Judge  to  the  defendant  to  move 
enter  a  nonsnit  or  verdict  for  the  defendant,  if  the  Ck>urt  above 
slioiild  be  of  opinion  that  be  ought  not  to  have  allowed  the  assign- 
ment to  be  read. 

fhe  question  therefore  for  our  consideration  is,  whether  this  bond 
'Was  duly  assigned  according  to  the  form  of  the  statute,  the  36  G.  3, 
c.  38  ?— [See  the  Act].— The  Act  is  taken  verbatim  from  11  G.  2, 
^-  9  (Eng,) ;  the  words  are,  "  and  that  the  Sheriff  or  other  officer 
^^^ing  such  bond  shall  assign."    It  would  hence  appear  that  the 
^^^ligee  is  the  proper  person  to  assign,  and  that  he  may  and  ought 
do  80,  even  after  the  expiration  of  his  office.     There  does  not 
t^petr  to  be  any  right  or  power  in  his  successor  to  assign ;  the 
d  may  never  be  required  to  be  assigned ;    it  is  only  at  the 
^^"^quest  and  costs  of  the  party  who  has  distrained  ;  he  may  never 
for  an  asssignment ;  and  the  assignment,  when  called  for,  may 
made  at  any  time.     In  the  analogous  case  of  a  bail  bond,  which 
J  be  assigned  nnder  4  &  5  Anne^  c.  16,  s.  20,  Eng*^  (which 
),  the  late  Sheriff  is  the  proper  person  to  assign :  Impey^  p.  81 ; 
<mgt  V,  Manning  {a).    In  that  case,  the  plaintiff  was  assignee  of 
^  bond ;  the  defendant  pleaded  that,  at  the  time  of  the  assign- 
^^ot,  the  assignors  were  not  Sheriffs,  but  out  of  office  ;  and  two 
^^^lers  were  Sheriffs  at  that  time.     The  plaintiff  demurred,  and 

(a)  Fortes.  364. 

VOL.  7.  34  L 


266  COMMON   LAW  REPOBT& 

M.  T.  1857.  judgment  for  plaintifiB  that  it  was  a  good  aMigBmeDi.  ^ 

^^rm^     of  a  replevin  bond  seems   a  /bniori^    beeauae  Ik  vrti 

^      "         4  Anne  are  not  **the  Sheriff  taking  such  bond,"  as  in  Si 

m'donouoh.  and  there  seems  good  reason  for  the  obligee  retuio^lkc 
because  be  is  liable  to  an  action   for    not  taking  it,az 
insufficiencj  of  the  sureties ;   and    the    poasession  of  tk 
necessary  for  his  protection. 

It  seems,  I  think,  to  be  the  eatabliahed  practice  in  £i^ 
the  Sheriff  who  takes  the  replevin  bond  afaall  retun,  and,  if 
to,  assign  it.  In  Seoti  ▼.  Waiikmam  (a),  an  action  vu 
against  the  defendant,  as  late  Sheriff  of  Middlesex,  ftr  ■ 
insufficient  sureties  in  replevin.  Notice  had  been  sffveit 
defendants  to  produce  the  bond ;  and  it  wiaa  produced 
The  defendant  then  contended  that  the  execotion  of  it 
proved  bj  the  subscribing  witneaa  ;  but  Abbot,  C.Jm 
that  was  unnecessary,  as  the  execution  of  it  must  be 
admitted  by  the  Sheriff.  Here,  it  ia  clear  thai  the 
retained  the  bond  after  the  expiration  of  their  office, 
in  Edmonds  v.  Challis  (5),  which  vras  a  aimilar  action,  ik 
expiration  of  the  Sheriff's  year  of  office,  notice  was  giTHt 
defendant  (the  late  Sheriff)  to  produce  the  bond;  be 
to  do  so,  and  secondary  evidence  waa  giTen.  The 
Counsel  then  produced  the  bond,  and  objected  that  it  tpA 
be  read  without  calling  the  subscribing  witness.  The  Judge « 
ruled  the  objection,  and  it  was  held  that  he  was  rigl^t  i 
doing.  In  these  cases,  had  the  bond  been  in  the  custody  a- 
new  Sheriff,  the  proper  course  would  have  been  to  aerreH 
with  a  subpiena  duces  tecum.  In  Plumer  v.  Sruco{c\'^^ 
held  that  the  assignment  by  the  Sheriff  was  an  admission'* 
execution  of  the  bond.  The  action  was  brooght  in  1847,  Pf 
the  Sheriff  of  1 843 ;  and  it  cannot  be  doubted,  from  tba  ^ 
that  thd  assignment  was  made  after  the  termination  of  bii<i 
but  it  appears  to  me  that  there  is  ezpreaa  authority  Id  i 
that  the  late,   and   not   the   incoming.    Sheriff  is    to  assiga,  i 

(a)  3  Stark.  168.  (6)  7  c.  B-413. 

(r)  11Q.B.46. 
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e  former  has  taken  the  bond.  In  Thompson  v.  Farden{a\  it  M.  T.  1857. 
as  held  ihat  one  of  the  Sheriffs  of  London  has  power  to  take  ..— C--^* 
d  assign  a  replevin  bond,  without  his  companion.  The  action 
as  brought  by  the  assignee  of  the  single  Sheriff;  and  the  decla-  M^DOironQH. 
iion  expressly  averred  that  the  Sheriff  had,  after  the  expiration 
his  shrievalty,  assigned  the  bond,  and  the  plaintiff  had  judgment. 
These  cases  leave  no  doubt  in  my  mind  that  the  Sheriff  who 
the  bond  may  and  ought  to  assign  it.  It  was,  however, 
in  the  present  case  that,  under  the  statute  5  &  6  FF.  4, 
55,  a.  6,  the  bond  in  question  should  have  been  handed  over 
Mr,  Blackbume  to  his  successor ;  and  so  from  Sheriff  to  Sheriff, 
til  ao  assignment  was  called  for;  and  that  the  assignment  not 
"?ing  been  required  until  Mr.  Woods*  shrievalty,  he  was  the 
per  person  to  assign — [See  the  Act]. — It  does  not  appear  to  me 
tl^actt  bonds  of  this  description  are  to  be  handed  over;  the  Act 
does  not  appear  to  have  mfde  any  alteration  in  the  respective 
fties  of  the  old  and  new  Sheriff;  it  substitutes  for  the  old  inden- 
a  new  mode  of  assignment  of  prisoners  and  unexecuted  writs. 
«  case  in  1  ilf.  ^  G,  was  decided  after  the  passing  of  3  &  4 
•  4,  c.  99»  the  English  Act,  similar  to  our  Act  of  5  &  6  FF.  4 ; 
yet  the  assignment  there  was  made  by  the  outgoing  Sheriff. 
Indeed  in  this  very  case  it  appears  to  have  been  contended  that 
B  late  Sheriff  (Mr.  Blackbume)  was  the  proper  assignor ;  for  the 
^*ftigmnent  professed  to  be  by  him.  It  begun,  "  I,  W.  M.  B.,"  &c. ; 
^^t  not  only  that ;  the  plaint  directly  alleges  that  he  (Blackbume) 
Executed  the  assignment.  The  defence  traverses  that  allegation, 
^d  that  is  the  single  issue  in  the  case.  Now  has  the  plaintiff 
unstained  that  issue  ?  I  do  not  think  it  necessary  to  inquire  whe- 
^r  Mr.  Ellis,  the  Sub-sheriff  of  Mr.  Blackbume,  and  who 
unquestionably,  during  that  gentleman's  office,  might  do  everything 
that  his  principal  might  do,  at  least  with  very  few  exceptions,  can 
l)e  held  to  have  an  authority,  after  the  expiration  of  the  office  of 
liis  principal,  to  complete  or  execute  any  act  which  the  principal 
liimself  might  then  do,  ex,  gr,^  to  assign  a  bail  bond  or  replevin  bond 
^MLecuted  to  his  former  principal.    I  think  it  extremely  questionable 

(a)  1  M.  &  G.  585. 
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M.  T.  ]  857.  whether  Mr.  EUm  had  kdj  SQch  continaiag  aaUioritj  it  ik 

^_^^*T^     Uiw ;  bat  be  that  as  it  maj,   Mr.   RUis  has  not,  in  tlui  kai 

profeJMed  to  exercise  anj  each  aathoritjr.      Had  he  emto 

m'dohol'oh.  assignment   in  Mr.  Blackbame'a  namey  the  right  to  do  at 

have  been  a  proper  subject  for  inquiry.  Bat  he  has  dost  ai 
thing;  he  has  acted  as  the  officer,  not  of  Mr.  Bladkhn^ 
of  Mr.  Woods.  The  assignment,  though  commencing  ai  k 
of  Mr.  Blackburne,  is  authenticated,  and,  in  point  of  lav,  eis 
as  the  act  of  Mr.  Woods.  There  is  therefore  no  assigunata 
or  in  fact  by  Mr.  Blackbnme;  and  therefore,  whether  wei 
the  legal  rights  and  duties  of  the  Sheriff,  or  the  pluntifi 
allegation  in  his  plaint,  he  has  failed  to  prove  hiseaae»aii 
ought  to  be  a  nonsuit. 

I^GOT,  C.  B.,  PUHErATHBR  and  RiCHAWDS,  BB.,  conciiR 


KENNAN  V. 

^'  7^'  \^^^'  (Sittinpt  in  Banco,  after  THmiiy  TerwuJ 


June  13. 

A  tenant  pur  This  was  nn  action  for  a  proportionable  part  of  rent.   The  Mi 
amier   vie   de- 
mined  to  nmu  and  plaint  stated  that  plaintiflT,  being  seised  of  certain  liidi 

thor  for  ono  <•      #»  t  i.      x       «. 

yonr  certain,  premises  for  the  life  of  one  John  Lamhert,  demised  said  pis 

from  yiuT/u/  to  the  defendant,  to  hold  from  the  25th  of  March   185a  ^ 

\hc\^ft  yca^  certain,  at  the  yearly  rent  of  £85  sterling,  and  afta« 

lhe*'^»nUm"^  from  year  to  year,  should   the  defendant   so   desire,  duri^ 

«mx«  of  the  continuance  of  the  plaintiff's  said  term ;  said  rent  to  be  paytbkl 
leMom    UTiu.  "^  "^^ 

— //r/i/.    such  yearly,  on  the  29th  September  and  25th  March :  under  whkl 

a     leitinj;    m  ''        '' 

to  ct>me  with,  mise   plaintiff  entered  and  continued  poaseaaed  of  said  pia 
in  the  terms 

of  the   Ap.  until  the  9th  of  August  1856,  when  said  John  Lambert  died: 
|H)rtioninent  ,    ,  -i      .    -  i 

Act,  23  &  :M  that  the  sum  ot  113.  2$.  6d.,  bt-ing  a  proportionable  part  a 
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nt  from  the  25th  of  March  to  the  said   9th  of  AnguBt  1856,  T.  T.  1857. 

.  Exchequm'. 

asdae. 

Demarrer  by  defendant  to  the  summons  and  plaint,  as  not  averring 

J  facts  showing  any  right  in  the  plaintiff  to  sue  the  defendant  for 

proportion  of  a  gale  of  rent,  and  as  not  showing  the  existence  of 

y  tenancy  between  plaintiff  and  defendant,  which  would  authorise 

e  plaintiff  in  saing  the  defendant  for  such  proportion. 


KENNAR 

V, 
BBSNHAir. 


it 


a 


Sidney  (with  whom  was  Richard  Armstrong)^  for  the  demurrer. 
This    case  does  not  come  within   the  Apportionment  Statute 

5  FF.  4,  c.  22  (even  if  that  Act  applies  to  Ireland),  as  there 
^  no  written  instrument.     The  question  is,  whether  it  is  provided 

by  the  earlier  Act,  23  &  24  G.  3,  c.  46  ?  The  demise  here  is 
^  for  life,  but  a  demise  from  year  to  year,  which  re-commences 
^Tj  year :   Tomkins  v.  Lawrance  (a) ;  and  the  rent  reserved  on 

emise  from  year  to  year  is  only  apportionable  when  the  tenant 

life,  upon  whose  death  the  under-tenancy  determines,  is  the 


Ornubjff  for  the  plaintiff. 

This  is  a  demise  first  for  one  year  certain,  and  so  differs  from 

^nancy  from  year  to  year.     The  words  of  the  2nd  section  of 

^  statute  of  G,  3  should  be  construed  so  as  to  include  this  case, 

the  Courts  will  look  to  the  mischief  intended  to  be  remedied  by 

^tie  Act ;  Paget  v.  Gee  (b) ;  where  Lord  Hardwicke  says  he  had  no 

^oubt  that  a  tenant  for  99  yeeurs,   determinable  on   lives,  would 

^  a  tenant  for  life  within  the  meaning  of  the  Act :  Whitfield  v. 

-^indoTj  cited  by  Lord  Eldon  in  Hawkins  v.  Kelfy  (c).     The  de- 

^nise  here  was  in  effect  a  demise  for  the  life  of  the  lessor.    In  Swan 

>.  Baohey  (<f),  it  was  held  that  parol  demises  from  year  to  year  were 

"Within  the  Act  of  G.  3.    Lefroy,  C.  J.,  says  in  that  case : — *'  This 

^'  Act  ((?•  3)  provides  for  every  case  where,  by  the  determination 

^^of  the  estate  of  the  tenant  for  life,  or  the  failure  of  the  interest 

^^  granted,  there  was  no  person  who  could  recover ; "  and  again, 


(a)  8  Car.  A  P.  729. 
(e)  8  Ym.  308. 


(6)  3  Swanst.  694. 

(cO  4  Ir.  C.  Law  Bap.  582. 
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KBNNAN 
BBENNAN. 


T.  T.  1867.  *'The  Irish  Act  went  further  than  the  antecedent  English  Act, 
^^  *  "and  provided  for  the  determination  of  the  lease  in  other  ways* 
*<  namely,  where  the  lease  was  made  hy  a  tenant  in  fee  to  his 
*' immediate  lessee  for  a  life,  and  hy  the  fall  of  which,  or  in  amy 
*'  other  toay^  the  tenant's  interest  determined ;  so  also  a  lease  for 
"years  determinable  upon  the  death  of  the  tenant  for  life.** — 
[Pennefather,  B.  There  are  no  words  to  that  effect  in  the 
statute.] — That  is  the  construction  which  Lefroy,  C.  J.,  put  on 
the  words  of  the  Act,  and  for  which  I  contend  in  this  case. — 
[Penhefather,  B.  It  may  be  a  very  proper  construction  to 
give  to  the  Act ;  I  do  not  mean  to  say  it  is  not ;  but  it  is  not  the 
Act] 


R,  Armttronfff  in  reply. 

To  bring  the  case  within  the  statute,  the  demise]  should  be  of  a 
freehold  interest.  The  tenancy  here  was  only  a  tenancy  from 
year  to  year  after  the  first  year,  with  all  the  incidents  of  such 
a  tenancy,  such  as  the  liability  of  being  determined  by  notice 
to  quit  by  the  landlord. — [Pennefather,  B.  I  consider  that 
it  was  an  absolute  demise  to  the  tenant,  if  he  wished  to  continue 
holding  from  year  to  year,  provided  the  landlord's  interest  should 
so  long  continue,  t.  «.,  for  so  many  years  as  he  chooses,  if  the 
lessor's  interest  continue. — Greene,  B.  There  is  a  twofold  de- 
termination, viz.,  the  will  of  the  tenant,  and  the  death  of  the 
cestui  que  vie ;  and  \.  do  not  see  how  the  landlord  could  bring 
ejectment  on  a  notice  to  quit.] 

The  words  of  Lefroy,  C.  J.,  in  Swan  v.  Bookey^  are  merely 
a  dictum^  and  not  necessary  for  the  decision  in  that  case. 


Pennefather,  B. 

I  believe  this  case  is  one  very  much  of  the  first  impression, 
it  must  be  decided  entirely  on  the  Irish  statute  of  the  23  &  ^ 
G.  8,  c.  46.     That  statute  enacts  that  where  any  person  seised 
fee  or  for  life  of  any  premises  shall  demise  the  same  for  life, 
such  demise  shall  determine  by  the  death  of  the  cestui  que 
before  the  day  on  which  the  rent  is  made  payable ;  in  that  case, 
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at. 


\  whether  seised  in  fee  or  for  life,  shall  recoTer  a  proportion-  T.  T.  1857* 
le  part  of  the  rent.    In  the  present  case  the  lessee  was  tenant  for 
J  -jr  :^e,  and  not  tenant  in  fee,  and  he  made  a  demise,  which,  if  it 
been  for  the  life  of  the  cestui  que  vie  in  his  lease,  would  have 
m  completely  and  exactly  within  the  terms  of  the  statute.  Instead 
doing  that,  he  makes  a  letting  for  one  year  certain,  and  then 
so  many  years  as  his  leasehold  interest  shall  continue,  if  the 
laot  shall  please  to  hold  the  premises  so  long.    It  was  urged  very 
mgly  that  this  was  a  mere  letting  from  year  to  year.   This  is  not 
^  it  could  not  have  been  determined  by  notice  ^to  quit  by  the 
^ord,  because  the  contract   was,  that  the  tenant  should  hold 
the  year  as  long  as  the  landlord's  interest  continued,  provided 
should  choose  so  to  do.     There  was  no  power  to  the  landlord 
determine  the*' tenancy,  and  that  is  essential  to  a  tenancy  from 
to  year.    The  cestui  que  vie  died  in  August  last,  and  by  his 
Lth  not  only  did  the  interest  of  the  lessor  determine,  but  also 
interest  of  the  tenant ;  for,  although  it  was  a  letting  for  years, 
^was  a  letting  for  years  with  a  proviso  that  the  interest  of  the 
»r  should  so  long  continue.     Now  this  is  clearly  within  the 
-■sehief  of  the  Act.    Is  it  going  a  great  way  to  say  it  is  within 
^e  -words  of  the  Act  ?     It  is  not  a  demise  for  life  certainly ;  but 
ia  a  demise  for  years,  to  be  determined  on  the  expiration  of  a 
lold  interest.    The  case  before  the  Chief  Justice  may  not  be 
lidered  to  apply  very  closely  to  this  case,  but  it  may  at  all  events 
used  here  to  show  the  leaning  of  the  Court  in  cases  of  this  kind. 
^e  think  that  the  present  case  is  within  the  mischief  of  the  Act; 
id  we  do  not  strain  the  meaning  of  the  Act  when  we  say  that 
^ffimises  for  years,  determinable  on  life,  are  within  the  terms  of  the 
^ct.    Therefore  it  appears  to  me,  I  must  say,  though  I  have  felt 
^^)iisiderable  difficulty  on   the  point,  that  we  must  overrule  this 
^^murrer.     This  sum  would  be  altogether  lost  if  the  plaintiff  could 
^tit  bring  this  action  for  the  proportional  part  of  the  rent,  because 
interest  has  gone ;  and  we  do  not  think  the  tenant  ought  to  be 
to  the  hardship  and  inconvenience  of  being  affected  by  the 
^OesUons  which  would  arise  between  the  tenant  for  life  and  the 
I'viniundermaD,  as  he  would  be  if  the  plaintiff  could  not  bring  this 


272 


COMMON  LAW    REPORTS. 


T.  T.  1857.  action.     He  cannot  complain  of  mnj  hardship  in  baB«8qi] 
I .     pay  this  gale. 


KENNAN 
BRBNHAN. 


Richards,  B. 

This  case  appears  to  me  to  turn  altogether  on  the  al 
G.  3.  The  great  difficultj  I  have  found  is  in  considflriDzki| 
the  letting  to  the  defendant  amounted  to  a  demise  forB^: 
far  it  was  such  as  is  contemplated  bj  the  Act.  I  most  idKl 
at  strict  law,  the  letting  could  scsurceljr  be  considered  for  Eki 
there  nni  words  of  reference  in  the  letting,  which  wonld  ifvj 
give  tlie  tenant  a  title  to  hold  under  that  letting  m  Ioqci 
Lambert  should  live;  and  this  in  substance  is  a  letting di 
life  of  J.  L^  provided  he  chooses  to  hold  so  long.  Thuiiii 
point,  and  the  case  is  of  the  first  impression.  On  the  wboh.!: 
this  demurrer  must  be  overruled. 


M.  T.  1857. 
Nov.  16,  17. 


Gheeke,  B.* 

I  am  also  of  opinion  that  we  must  give  this  oonstmcM  *l 
Act  of  Parliament.  The  case  is  quite  within  the  mischief  ^^ 
Act ;  and  though,  strictly  speaking,  this  waa  not  a  demise  fit i 
it  might  last  during,  and  was  determinable  upon,  a  life;  aid 
fore  I  do  not  think  it  is  straining  the  words  of  the  Act  ui 
that  tlie  present  action  is  maintainable. 

*  FiGOT,  C.  B.,  atMent  at  Nisi  Prins. 


W.  CORCORAN  and  ANNE  his  Wife  v.  CORCOBA.^ 


Wordfl  impnt-  Defamation. — The  summons  and  plaint  stated    the  speskaS' 

ing   inconti-  i        ,  .     -^ 

nence  and  va-  words  imputing  prostitution  to  the  plamtiff  Anne,  and  eaUioS' 

grancy  are  not 

actionable  per  te. 

An  allegation  that  a  Toluntaiy  promise  to  confer  a  benefit  on  the  plaintiff  fc*^ 
been  retracted  or  delayed,  in  conscqaence  of  the  words  spoken  by  the  defendant* 
is  a  soffldent  statement  of  special  damage;  and  it  is  not  necessaiy  to  aver  the 
intention  of  the  promisor  to  perform  it. 
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a  vagabond,  with  an  innuendo  that  this  word  imputed  that  she  was  a  M.  T.  1857* 

Eachequer, 
vagrant  without  a  fixed  place  of  abode ;  and  it  also  contained  a     ^^  —  y  -i— * 

statement  that  the  truth  was,  that  the  said  plaintiff  Anne,  finding  ^^ 

tliat  her  husband  W.  Corcoran,  after  his  marriage,  was  in  pecuniary    corcoban. 

difficulties,  and  unable  to  support  their  establishment,  came  to  reside 

in  the  house  of  her  brother,  K.  Dooley,  with  whom  she  had  continued 

to  reside  for  the  five  years   previous,   and  during  her   husband's 

absence  in  Australia,  whither  he  had  emigrated  three  years  before, 

and  where  he  then  still  resided;  and  the  plaint  then  alleged  the 

following  special  damage : — By  means  of  the  committing  of  which 

several  grievances,  the  said  plaintiff  Anne  hath  been  injured  in  her 

credit  and  reputation,  and  brought  into  disgrace  with  her  acquaint- 

^Ttces,  in  so  much  that  her  said  brother  K.  Dooley,  who  had  promised 

^^     supply  the  said  Anne  with  means  to   enable  her  to  emigrate 

^^     Australia  to  join  her  said  husband,  has  now,  in  consequence  of 

^^^   imputations  cast  upon  her  character   by   the  said  defendant, 

''^^^xracted  his  promise  until  the  truth  or  falsehood  of  the  said  charges 

'"^^H  have  been  first  ascertained  and  established  ;  whereby,  &c. 

Demurrer  to  the  plaint,  on  the  grounds  of  the  words  spoken  not 

^^^ing  actionable,  and  the  special  damage  stated  being  too  vague, 

^^<^<rtain  and  remote,  as  a  mere  conditional  retractation  of  a  volun- 

^**y  promise  for  a  future  act. 

'Sidney  (with  whom  was  E.  Hayes),  for  the  demurrer. 

The   words   imputing   prostitution    and    vagabondism   are  not 

^^lonable :  Campbell  v.  White  (a). — [Pennsf^ther,  B.     I  do  not 

^«^k  the  words  used  here  are  actionable.] — The  special  damage 

^^Heged  is  not  sufficient.    In  Ashley  v.  Harrison  (b),  the  special 

^^^niage  laid  was  the  loss  to  the  plaintiff  (a  stage  manager)  of  the 

l^vofita  of  a  performer  who  had  refused  to  perform  for  the  plaintiff, 

^liioiigh  apprehension  of  being  hissed,   which    apprehension   was 

by  the  defendant's  libel ;  and  it  was  held  too  remote.  Taylor 

*•>  Neri{e),     There  is  no  authority  to  show  that  a  mere  threat  is 

offident  to  ground  special  damage. 

(a)  5  Ir.  Com.  Law  Bep.  312.  (6)  1  Esp.  48. 

.    (c)  lb.  386. 
VOL.  7.  35  L 


L 
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M.  T.  1 857.       MuUini  and  2>.  Lynch^  contra. 

l'^*^  The  special  damage  is  sufficiently  alleged,  as  it  states  the  plaintiff 
CORCORAN  ^^  damnified  by  the  retracting  of  her  brother's  promise :  Hartley 
coRCOB^v.    V.  Herring  (a) ;  Moore  v.  Meagher  (b).    In  Davis  t.  Gardiner  (cX 

the  special  damage  laid  to  a  charge  of  incontinency  was  the  loss 

of  marriage  with  a  certain  individaal,  and  it  was  held  sufficient. 
The  word  '*  vagabond"  is  actionable,  as  it  imputes  Tagrancy, 

which  is  an  indictable  ofience :  9  6.  2,  c.  6. — [Pennsfathsb,  B. 

I  never  knew  any  case  where  the  word  *' vagabond'*  was  held 

actionable  per  seJ] 

E.  HayeSy  in  reply. 

The  promise  here  is  stated  to  have  been  retracted  **  until  the 
truth  or  falsehood  of  the  charges  should  be  established."  Therefore 
the  promise  is  not  totally  retracted,  but  only  deferred,  as  in  either 
alternative  of  the  charges  being  found  true  or  false,  it  is  to  be 
performed.  In  the  case  of  the  loss  of  a  marriage,  there  is  a  loss 
of  an  actual  benefit,  viz.,  of  a  complete  existing  agreement.— 
[Pennefather,  B.  I  am  disposed  to  think  that  there  must  not  be 
a  loss  of  an  actual  agreement,  to  constitute  special  damage,  but  that 
it  would  be  sufficient  to  show  a  treaty  for  marnage  broken  off.}— 
The  promise  is  a  mere  nudum  pactum^  and  there  is  no  intenticm 
on  the  part  of  the  plaintiff's  brother  to  perform  it  alleged. 

Pemmefather,  B.* 

It  certainly  does  strike  me  that  this  summons  and  plaint  would 
not  be  good  without  the  allegation  of  special  damage.  The  words  only 
amount  to  a  charge,  as  alleged  in  the  innuendo,  that  the  plaintiff 
is  a  vagrant  without  any  fixed  place  of  abode ;  which  is  not  action* 
able  without  special  damage.  With  respect  to  the  charge  of 
incontinency,  that  is  no  offence  punishable  under  any  statute  what- 
ever. The  pleader  has  undertaken  himself,  in  the  innuendo,  to  nve 
a  sense  to  the  words  used,  and  we  are  not  to  intend  anything  in 

(a)  8  T.  R.  180.  (6)  1  Taimt.  39. 

(c)  4  Co.  R.  302. 
•  Solui. 
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faToar  beyond  the  sense  he  has  given.     I  would  therefore  saj  M.  T.  1857. 
^  this  summons  and  plaint  would  be  bad  without  laying  special     ^  — ^y^^^' 

CORCORAN 

^en,  as  to  the  special  damage  laid.   I  certainly  agree  that  mere    Corcoran. 

prehension  of  damage  would  not  be  a  sufficient  statement;  but 

^e  a  promise  has  been  laid.     It  is  argued  that  no  averment  of  the 

ijniflor's  intention  to  perform  it  has  been  made,  but  I  think  it 

at  be  taken  that  he  intended  to  perform  it,  until  the  contrary 

.ahown.    In  cases  of  actions  for  breach  of  promise,  as,  for  instance, 

marriage,  there  is  never  any  allegation  contained  to  that  effect, 

r   could  it  be  maintained   that,  without  such  an  averment,  the 

•ding  would  not  be  sufficient. 

Then  follows  an  allegation  here  that,  by  reason  of  the  speaking 

the  words,  the  promisor  retracted  his  promise,  and  broke  off  his 

aty  of  giving  the  plaintiff  funds  to  enable  her  to  emigrate.   Now, 

he  words  stopped  there,  I  think  there  is  no  question  whatever 

;  there  was  special  damage  sustained  by  the  breach  of  a  promise 

Eeh  must  have  been  beneficial  to  the  plaintiff.     It  has  been 

D  ingeniously  argued  by  Mr.  Hayei^  that  the  fulfilment  of  this 

mise  must  have  arrived  at  some  time  or  other,  in  consequence  of 

manner  in  which  the  summons  and  plaint  goes  on  (strangely 
mgh  r  admit)  to  state  that  promise  to  have  been  retracted,  "  until 
>  truth  or  falsehood  of  the  charges  should  be  established."  I 
ok,  however,  that  the  meaning  of  these  words  is  plain,  that  the 
mise  was  retracted  until  the  falsehood  of  the  charge  should  be 
^blished.     I  am  not  now  trying  special  demurrers,  and  taking 

promise  as  it  has  been  laid ;  I  think  there  is  special  damage 
wo.  This  is  a  thing  which  the  promisor  has  promised  and 
^ged  to  do,  and  upon  a  retractation  of  that  promise,  even  for 
(T  80  short  a  time,  there  is  damage* 

On  the  whole,  it  seems  to  me  that,  by  reason  of  the  special  damage 
I,  although  not  laid  so  clearly  as  might  be  deemed  advisable,  this 
ion  is  maintainable,  that  the  summons  and  plaint  is  good,  and 
refore  that  this  demurrer  must  be  overruled. 
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M.  T.  1867. 

Exchequer. 


BUTLER  V. 


x^. 


Nov.  9. 

A    oontnctor 
for  the  execu- 
tion of  certain 
works   at    a 
Military   Bar- 
racks,  occupy- 
ing a  shed  or 
office    in    the 
Barracks,    for 
the  purpose  of 
those    works, 
has  not  a  resi- 
dence  there, 
withm     the 
meaning  of  the 
Ciyil-bm  Act. 

The    97th 
section  of  the 
Common  Law 
FrocedoreAct 
1856,  with  re- 
spect to  costs, 
where  the  par- 
ties   reside 
within  the  ju- 
risdiction   of 
the  CiTil.hiU 
C!oart,  is  to  be 
construed, 
with  reference 
to   the    word 
"  reside,"    by 
the  69th  sec- 
tion   of    the 
Ciyil-biU  Act. 


This  was  a  motion  by  way  of  appeal  from  the  Taxini 
taxation  of  the  plaintiff's  costs — that    the  plaintiff  shooUiBi 
allowed  all  costs  incurred  in  the  action,  on   the  groani*  ifi 
defendants'  having  an  office  and  place  of  bosineas  in  the  tsfij 
Fermoy,  in  which  place  the  plaintiff  resided  ;   both  parties 
being,  in  the  terms  of  the  Ciyil-bill  Act  (14  &  15  Ft&»  c.  57,  lI 
resident  within  the  jurisdiction  of  the  same  Civil-bUl  Court 

The  action  had  been  brought  to  recover  the  sum  of  £14.  Si  i 
for  work  and  labour,  and  was  tried  at  the  Sammer  Aasixflsiti 
1857,  when  a  verdict  was  had  for  the  plaintiff  for  £5.  4s.  Oi 
Taxing-officer  had,  on  taxation,  allowed    the    plaintiff  half 
judging  the  case  to  fall  within  the  243rd  section  of  the 
Law  Procedure  Amendment  Act  (Ireland)    1853. 

The  facts  of  the  case  appeared  to  be  as  follow : The 

in  the  year  1866,  had  entered  into  a  contract  with  her 
War  Department  for  the  erection  of  certain  works  at  tbe 
Barracks  in  Fermoy,  and  had  thereupon    inclosed  a  yard 
the  Barracks,  and  built  along  the  wall  of  the  jard  a  slated 
which  was  divided  into  two  divisions  by  a  boarded  partidoD,! 
each  division  had  a  door  opening  into  the  yard.     One  d 
divisions  was  used  as  a  workshop,  and  the  other  as  an  ctta,^ 
the  latter  was  called  *' The   Contractors'    office/'      The  ]Ui 
which  it  was  situated  was  called  "  The  Contractors  *  yard  ;* 
there  were  other  sheds  for  stone-cutters,  &c.,  erected  in  it 
was  no  name  or  sign  of  the  contractors  over  the  shed ;  and  'V 
generally,  but  not  always,  open  in  business  hours;  and  the 
tractors  had  a  foreman  of  works  and  a  clerk  in  dally  att 
The  defendants  there  transacted  the  business  relating  to  the 
contract,    and  also,  occasionally,    some   other    business;  an' 
persons  having  business  to  transact  with    them   were  oblice^'l 
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obtain  leave  of  the  guard  having  charge  of  the  Barrack-gate  to  M.  T.  1857. 

pass  in  to  the  yard.    The  defendants'  foreman  was  in  the  habit     < . * 

locking  up  the  shed  after  business  hours,  and  no  person  slept  ^ 

the  premises.  cobcoean^ 


£.  SuUiffan^  in  support  of  the  application. 

Under  the  97th  section  of  the  Common  Law  Procedure  Act 

I  8^  if  the  plaintiff  recovers  less  than  £20,  when  the  parties  reside 

^within  the  jurisdiction  of  the  Civil-bill  Court,   he  shall  not  be 

ezBSitled  to  anj  costs,  in  the  absence  of  the  Judge's  certificate.     To 

oosastrue  the  word  ^*  reside"  in  that  section,  we  must  have  recourse 

the  69th  section  of  the  Civil-bill  Act,  which  says  that  '*  if  any 

person  shall  have  and  occupy  any  house  or  office  for  the  sale 

*^  o£  goods,  or  for  carrying  on  any  business  in  any  county,  he  shall 

**  l>e  deemed  to  have  a  residence  within  such  county ; "  and  here 

tHe    defendants  carried  on  business  or  works  in  their  office. 

JBaAoMy  contra. 

iThe  first  Common  Law  Procedure  Amendment  Act  1853  re- 
P^«aed  the  40th  section  of  the  Civil-bill  Act,  14  &  15  Vic^  c  57, 
^^liich  was  similar  to  the  97th  section  of  the  last  Act.  This  97th 
^^^^tion  now  stands  by  itself,  and  must  be  so  construed  in  the 
^^^iQral  meaning  of  the  words,  and  reference  cannot  be  had  to  the 
^th  section  of  the  Civil-bill  Act  for  the  construction  of  the  word 
i^esidenoey"  inasmuch  as  that  section  is  only  to  have  effect  for  the 
mpoees  of  the  Civil-bill  Act. — [Gbeene,  B.  I  think  these  two 
ion8»  the  69th  of  the  Civil-bill  Act,  and  97th  of  the  Common 
w  P!rocednre  Act  1856,  must  be  read  together.  Residence 
^iKrald  be  construed  to  mean  a  place  where  the  Civil-bill  can  be 
ed.} — There  is  no  rent  paid  for  these  premises,  and  permission 
to  be  obtained  to  get  admittance  into  them. — [Gbeene,  B. 
cannot  distinguish  this  from  the  case  of  a  person  employed  to 
nte  in  a  gentleman's  house,  and  erecting  a  shed  on  the  latter's 
for  his  own  convenience  ;  surely  he  could  not,  in  that 
be  said  to  have  a  residence  there.] 
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BUTLEB 

V. 

COBCOBAN. 


racks  in  this  office. 

Gbeene,  B.* 

I  have  no  douht  in  mj  mind  as  to  this  case.     According  to  the 
97th  section  of  the  Common  Law  Procedure  Act  1856,  the  plaintiff 
shall  not  be  entitled  to  any  costs  where  he  recovers,  in  an  action 
of  contract,  less  than  £20,  if  the  parties  to  the  action  reside  within 
the  jurisdiction  of  the  Civil-bill  Court  of  the  county  in  which  the 
cause  of  action  has  arisen,  unless  he  obtains  a  certificate  from  the 
Judge  at  the  triaL    I  have  decided  that  ^'  residence "  shall  be  con- 
strued in  the  manner  directed  by  the  Civil-bill  Act,  s.  69 ;  and  the 
only  question,  therefore,  is,  whether  this  case  comes  within  that 
Act  ?     Now,  what  are  the  facts  of  the  case  ?   The  defendants  have 
taken  up  a  particular  contract,  and  have  erected  this  office  at  the 
Barracks,  on  premises  belonging  to  the  Crown,  for  the  purpose  of 
completing  that  contract.     They  may  do  other  business  there ;  bat 
is  it  an  office  or  a  place  of  business  within  the  meaning  of  the 
Civil-bill  Act?     It  is  contended  that  in  that  Act  the  words  ^^anj 
business  "  mean  "  any  work."  I  do  not  agree  with  that  construction. 
All  that  the  facts  of  this  case  amount  to  is,  that  this  place  is  the 
property  of  the  Crown,  of  the  possession  of  which  the  defendants 
may  be  deprived  to-morrow.     Their  occupation  still  is  that  of  the 
Crown,  or  of  the  Ordnance.    The  defendants  are  no  more  than  the 
servants  of  the  Ordnance,  doing  their  business.     This  is  not  an 
occupation  of,  nor  a  living  on,  these  premises,  but  nothing  more 
than  a  mere  possession. 

In  my  opinion,  this  is  not  a  '*  residence  **  within  the  words  of  thA 
69th  section  of  the  Civil-bill  Act;  whilst,   at  the  same  time, 
express  my  conoarrence  with  Mr.  Sullivan's  argument  as  to  t 
construction  to  be  put  upon  the  word  *'  reside"  in  the  97th  secU 
of  the  Common  Law  Procedure  Act. 

As  the  question  was  a  fairly  arguable  one,  I  shall  not  give  a: 
costs  of  this  motion,  which  must  be  refused. 
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M.  T.  1857. 

Exchequer, 


BOYLE  V.  MONK 

Abo.  16. 

CJTioN  for  breach  of  covenant — The  sammons  and  plaint  stated  ^  *i^  action 

upon  a  ooTe- 

the  plaintiff,  by  deed  dated  the  3rd  of  November  1856,  let  i^^nt    depend. 

ent  on  the  in- 

tlie  defendant  certain  lands  and  premises,  to  hold  for  ninety-nine  terest  granted 

hj  a  leaie  "  for 
from  the  3rd  of  November  1856,  provided  the  estate   and  99  yean,  pro- 

Tided  the  les- 
of  the  plaintiff  should  so  long  continue ;  and  that  defendant  gor's  interest 


ll^firehy  covenanted  that  he  would  within  six  calendar  months,  com-  oontini^-^°^ 

pa  ted  from  the  day  of  the  date  thereof,  lay  out  and  expend  to  the  ^^^qm  imd 

ion  and  good  liking  of  the  said  plaintiff,  in  permanent  and  ^^"^l*  "^^^ 

improvements  in  and  upon  the  said  demised  premises,  the  °^^7'    ^^^^ 

snfficienty 

of  £100  Sterling  at  the  least;  and  the  breach  averred  was,  that  without  ayer- 

ring  the  con- 
defendant,  although  said  period  of  six  months  had  elapsed,  had  tinuanoeof  the 

interest,  which 
kid  out  or  expended  on  the  said  premises  the  said  sum  of  £100,  is  to  he  pre- 
sumed   u"t^l 
r  any  other  sum  of  money  whatever.  the  contraiy 

iDemurrer  to  this  summons  and  plaint,  as  not  showing  that  the    ^^*      mt^ 

demise  to  the  defendant,  or  the  estate  of  the  plaintiff  on  non^execation 

of  a  lease  by 
the  said  demise  depended,   had  any  continuance  afler  the  the  lessor  is  a 

good    defence 
of  the  said  demise,  and  as  not  showing  that  said  demise  to  an  action  on 

.  .  a  coTenant  to 

sufficiently  long  to  enable  defendant  to  perform  said  cove-  pay  rent ; 

;  and  as  the  estate  which  passed  by  the  said  demise  was  a  collateral  core- 
Y^vrticnlar  and  conditional  one,  and  its  continuance  or  existence  did  '^^ 
^^^  appear. 

Smllivan^  for  the  demurrer. 

In  Fryer  v.  Coombi  (a),  which  was  an  action  for  rent,  it 
^^^peaied  that  the  reversion  was  conveyed  to  the  plaintiff  for  his 

fe,  if  two  other  persons  should  so  long  live  ;  and  it  was  held 
the  continuance  of  the  lives  of  those  persons  should  be  averred ; 

^d  the  statement  that  the  rent  was  in  arrear,  and  duo  to  the 
plaintiff,  was  not  sufficient.     In  Dayrell  v.  Hoare  (b\  it  was  held 

(a)  U  Ad.  ft  El.  408.  (6)  12  Ad.  &  £1..  356. 
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M.  T.  1857.  that  a  defendant  in  trespass,  justifying  in  a  right  which  he  claimed 

under  the  estate  of  a  tenant  for  life,  must  aver  the  continuance 
of  that  life.  Here  the  covenant  on  which  the  plaintiff  sues  is 
dependent  on  the  interest  of  the  lease,  and  it  is  incumbent  on  him 
to  show  the  existence  of  that  interest :  Pitman  v.  Woodbury  (a) ; 
Swatman  v.  Ambler  (6). 


TWor,  contra. 

This  is  an  independent  covenant:  Northampton  Gas  Con^Mf^ 
V.  Pamell(c)  ;  Cannock  v.  Jones  (d).  But  supposing  the  covenant 
to  be  dependent  on  or  connected  with  the  term,  there  is  no  determi- 
nation of  the  term  stated  but  the  ninety-nine  years,  and  the  words, 
*'if  the  plaintiff's  estate  should  so  long  continue,"  are  but  the  expres- 
sion of  what  is  implied  in  every  case,  as  the  landlord  can  give 
no  more  than  he  has :  Right  v.  BuckneU  {e). — ^[Penitefathsb,  B. 
Those  words  were  inserted  for  the  protection  of  the  lessor  against 
the  covenant  for  quiet  enjoyment.] — ^The  term  stated  does  not  differ 
from  one  for  ninety-nine  years  simply.  Admitting  that  this  is  an 
allegation  of  a  collateral  determination  of  the  term,  yet  the  con- 
tinuance of  the  lessor's  interest  (which  the  defendant  admitted,  by 
his  acceptance  and  execution  of  the  lease,  to  be  then  existing)  will 
be  presumed  until  the  contrary  be  shown  :  1  Taylor  Ev*y  pp.  164, 
165,  where  the  cases  are  collected :  Price  v.  Price  (f).  Where 
seisin  of  an  estate  has  been  shown,  its  continuance  will  be  pre- 
sumed: Best^  Presumpt.,  p.  186;  and  the  lessor  here  may  be 
presumed  to  have  a  fee.  When  the  commencement  of  the  term  has 
been  once  shown,  it  lies  on  the  defendant  to  show  its  determination. 
It  is  sufficient  if  each  pleading  shows  a  good  primd  facie  case : 
Stephen  Plead.^  p.  387 ;  HiU  v.  Sanders  (p).  At  best,  this  is  an 
objection  on  the  ground  of  uncertainty,  which  b  a  ground  only  for 
special  demurrer,  which  is  done  away  with  by  the  8 1st  section  of  the 

(a)  3  Ezch.  4.  (6)  8  Exch.  72. 

(c)  15  C.  B.  630;  S.  C.  1  Jur.,  N.  S.,  211. 
((0  3  Exch.  233.  («)  2  B.  A  Ad.  378. 

09  16  M.  &  W.  242. 
(si)  I  Car.  &  p.  80;  S.  C,  4  B.  ft  Cr.  529. 
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^Jominon  Lftw  Prooednre  Act:  FerguimCt  Common  Law  Proee^  M.  T.  1861 
Ad^  p.  IIO9  referring  to  Lindsay  v.  O'Neill  (a).    Fryer  t. 


(b)  was  R  case  where  the  plaintiff  was  deducing  the  title 

0  the  reTersion  to  himself^  and  where  he  was  bound  to  state  it 

ty.    But  even  this  is  not  now  necessary :  Lindsay  ▼•  O'Neill. 

n  POmam  v.  Woodbury  (c),  and  Swatman  t.  Ambler  (d)^  the  lease 

never  executed  at  all  by  the  lessor,  and  the  tenant  never  got 

I  for  which  he  contracted ;  and  so  there  was  no  consideration  for 

covenant:  Wood  v.  ne  Copper  Miners  Company  (e). 


Suilimmt  ^  reply* 

The  want  of  this  averment  is  not  merely  ground  of  special 
mrer^  but  goes  to  the  root  of  the  action.  In  Corah  v.  Yotmg  (f)y 
action  for  work  and  labour,  the  want  of  an  averment  of  the 
^rodantTB  request  was  held  fatal.    Ingram  v.  Toihill{g)  shows 
the  continuance  of  the  demise  should  be  averred :    1   Wm», 
p.  235,  a.    In  Doetrina  Plaeitandi^  p.  90,  it  is  laid  down, 
for  life  granted  to  hfeme  sole^  as  long  as  she  shall  live 
In  claiming  this  estate  she  ought,  in  pleading,  to  show 
oe  of  the  condition,  scil^  that  she  was  sole  according  to 
■^Ifce  condition."-.— [Pbnnefather,  B.     At  that  time  she  claims  an 


ing  right] 


Pbhumathbb,  B.* 

In  this  case  the  question  arises,  whether,  in  this  action  for  breach 
^  covenmnt,  in  not  laying  out  the  sum  of  £100  in  six  months, 
^^  plaintiff  ought  to  have  averred  in  the  summons  and  plaint  that 
^he  term  for  which  he  demised  was  a  term  for  years  depending 
^%  lives,  and  that  the  lives  were  still  in  being  ?  I  take  it  to  be 
*^w  settled  that,  in  actions  of  covenant  running  with  the  lands, 

for  rent,  or  not  repairing  during  the  term,  it  is  necessary  that 

(a)  5  Ir.  Com.  Law  Bep.  461.  (6)  Uhi  gup. 

(e)  Ubinqt.  (<0  Uhi  sup, 

(«)  14  Com.  B.  406.  (f)  6  Ir.  Com.  Law  Rep.  138. 

(g)  2  Mod.  93. 

•  SohiB, 
VOL.7.  36  L 
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M.  T.  1857.  the  plaintiff's  title  should  be  shown  accnratelj;  and  that  it  is  a 
sufficient  defence  in  such  actions  to  show  that  the  lease  noTer 
existed,  or  that  it  is  determined  by  eviction  or  otherwise ;  and  the 
cases  cited  in  3  Exch.  Rep^  and  13  Ad,  3f  Ei,j  show  that  very 
clearij.    I  was  very  much  pressed  by  the  case  in  3  Exek^  and 
the  judgment  of  Baron  Parke,  but  I  think  that  case  distinguishable 
from  the  present.    It  was  an  action  brought  for  not  keeping  the 
premises  in  repair  during  the  term ;  and  Baron  Parke  there  says  that, 
*'  With  respect  to  leases  by  indenture,  the  covenants  which  depend 
*'  on  the  interest  of  the  lessee,  and  are  made  because  the  covenantor 
'*has  that  interest,  such  as  those  to  repair  and  pay  rent  during 
*'  the  term,  are  not  obligatory,  if  the  lessor  does  not  execute ;  not 
'*  because  the  lessor  is  not  a  party,  but  because  that  interest  has  not 
'^  been  created  to  which  such  covenants  are  annexed,  and  during 
*'  which  only  they  operate,  as  such  covenants  undoubtedly  do  not^ 
*'  if  the  term  ends  by  surrender,  and  are  suspended  by  eviction  by 
'*  the  lessor,  so  they  do  not  begin  to  operate  unless  the  term  com- 
*'  mences ;  the  foundation  of  the  covenant  failing,  the  covenant  fails 
''  also.'*    But  here  it  appears  by  the  summons  and  plaint  that  the 
lease  had  existence ;  it  states  that  the  plaintiff  demised  by  deed  the 
premises  for  a  certain  term.    Now,  having  demised  them,  there  is  a 
foundation  for  the  covenant  to  operate  on.     I  think  it  then  lies 
on  the  defendant  to  show  that  the  demise  has  determined,  and 
it  must  be  presumed  for  the  plaintiff  to  have  continued,  until  the 
contrary  be  shown.     This  case,  therefore,  differs  from  the  case 
in  3  Exeh.j  where  Baron  Parke  observes  the  term  never  had 
existence.    It  is  a  covenant  to  lay  out  on  the  premises  the  sum 
of  £100  within  six  months;  having  a  term  in  existence,  it  lay  on 
the  defendant  to  show  that  the  term  or  demise  had  terminated 
before  the  cause  of  action  arose.    On  these  grounds,  it  appears  to 
me  that  the  summons  and  plaint  is  sufficient,  and  that  the  demurrer 
ought  to  be  overruled.     Formerly  it  was  considered  that  even  a 
covenant  to  pay  the  rent  bound  the  lessee,  although  the  lessor  had 
not  executed  the  lease ;  this  is  not  law  at  present,  and  he  is  at  liberty 
to  show  the  non-execution  of  the  lease.    As  to  collateral  covenants, 
it  is  quite  clear  that  they  are  not  affected  by  the  lease  not  having 
taken  effect 
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M.  T.  1857. 

E^nhequgr, 


BEWLEY  V.  HOUGHTON. 

Nov.  17. 

xPLBViNy  for  taking  and  detaining  of  certain  cattle,  goods  and  The  moda  of 
^aatteb  of  the  plaintiff.    The  defence  was  a  general  avowry,  under  by  the  Statata 

of  .^vowriflSa 

eitatate  25  G,  2,  c.  13,  and  stated  that  the  plaintiff  was  tenant  to  25  G.2,  c  13, 

«  defendant^  of   lands,  under    a   certain  rent;    that  one  half-  byti^e9&  10 

of  said  rent  was  due ;  and  that  the  defendant  took  the  said  ^'\^  ^^ 

-ttle,  &c~  as  a  distress  for  the  said  rent  so  due.      Demurrer  to  "'^'"t  be  read 

together;  and 

defence,  for  not  stating  the  delivery  or  posting  of  the  particu-  therefore,  in 

actions  of  re> 

l^T-8  of  the  rent  demanded,  specifying  the  amount  thereof,  the  pleyin,  a  gene- 
ral avowiy, 

^Mwxie  when  same  accrued,  and  the  name  and  place  of  ahode  of  the  without  setting 

oat  the  reqni- 

T^^anon  making  the  distress,  as  required  by  the  9  &  10  Ftc,  c  1 1 1,  sites  of  the 

_       ,^  latter  statute, 

•     -*v.  ia  sufficient— 

Qutere,  whe- 
ti^er  in  trespass 

Tamfy  (with  hun  D.  Lynch),  for  the  demurrer.  jS^*ci^n"^ 

TThe  want  of  these  requisites  being  performed  would  render  the  ^**^^^H^i 

^istuness  made  illegal  and  void:  Clooney  v.  WaUon  (a).    In  Madden  of  Avowries 

does  not  em- 

^*  .Xryan(b)y  a  plea  to  an  action  of  trespass,  justifying  the  trespass  brace  actions 

of  trespass? 
^A  oeing  a  distress  for  rent^  was  held  bad  by  the  Court  of  Common 

^"leas,  for  not  setting  out  a  compliance  with  the  requisites  of  the 

^^iUute  9  &  10  Vie^  c.  Ill,  s.  10.-    Brennan  v.  Flood (e)  was  a 

^eoaion  to  the  contrary  effect  by  the  Queen's  Bench ;  but  that  was 

Uk  action  of  trespass,  between  which  and  replevin  a  distinction  exists 

io  respect  to  pleading,  for  in  the  latter  the  avowry  Should  be  strictly 

pleaded.    Spraii  v.  Murphy  (d)  was  also  a  case  of  trespass. 

It  18  laid  down  in  Ryan  v.  M^Auley  (e),  that  **  In  replevin,  be- 

^  cause  the  plaintiff  is  to  have  a  return,  the  avowant  ought  to  make 

^oat  a  title  in  omnibus ;  but  it  is  otherwise  in  trespass,  for  there 

he  has  only  to  excuse  the  trespass."    In  Bowler  v.  Nicholson  (f), 

(a)  3  Ir.  Jur.  195 ;  S.  C,  2  Ir.  C.  Law  Rep.  129. 
(fr)  1  Ir.  C.  Law  Bep.  322.  (c)  4  Ir.  C.  Law  Rep.  332. 

id)  6  Ir.  C.  Law  Bep.  489.  (e)  1  Jebb  &  S.  330. 

(/)  12  Ad.  &  £.  353. 


M 
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P.  1857.  Patteson,  J.,  says,  "There  is  a  difference  between  an  aTowry  and 

^^a^     "  a  justification  in  trespass,  in  respect  to  the  strictness  of  setting  out 

^^  "  a  tide ;  because  in  an  avowry  a  good  title  must  be  set  out,  but 

.ouoHTON.  «  need  not  be  so  in  a  justification  of  a  trespass,  but  there  he  must 
'*show  he  is  not  a  trespasser;  and  statute  11  6.  2,  c.  19  (the 
"  English  Statute  of  Avowries),  proceeds  on  the  same  distinction ; 
"  for  the  recital  tiiere  states  only  that  '  great  difficulties  often  arise 
"  in  znaking  avowries  upon  distress  for  rent,'  &c.,  not  alluding  to 
"actions  of  trespass  or  pleas  in  such  actions." 

The  Statute  of  Avowries  would  not  be  done  away  with  by  the 
allowing  of  this  objection ;  for  the  intention  of  that  statute  was, 
to  obviate  the  necessity  of  setting  forth  a  long  title  in  detail  in 
the  avowry,  as  the  avowant  formerly  had  to  do,  for  the  purpose 
of  showing  a  privity  in  law  between  himself  and  the  person  on 
whom  he  distrained  :  Haire  v.  Lloyd  (a)  ;  Pooie  v.  Longue* 
vilie  (b)  ;  Bankt  v.  AngeU  (c) ;  Charters  v.  ShemKk  (cQ.-— 
[Penivefather,  B.  The  question  which  requires  argument  here 
is,  whether  the  objection  should  be  raised  in  the  plea  or  should  come 
from  the  plaintiff  by  a  replication.] — The  rule  laid  down  in  Sieg^ken 
on  Plead^  p.  401,  that,  ''with  respect  to  acts  valid  at  Common 
**  Law,  but  regulated  as  to  the  mode  of  performance  by  statute,  it 
<<  is  sufficient  to  use  such  certainty  of  allegation  as  was  sufficient 
''before  the  statute,"  is  too  general,  and  applies  only  to  a  declaration, 
but  not  to  a  plea,  in  which  the  performance  of  the  requisites  of  the 
statute  must  bo  averred :  Duppa  v.  Mayo  {e) ;  Case  v.  Bather  (f)  / 
Taylor  v.  Hillary  (g) ;  Adams  v.  Wordley  (A).  Besides,  here  is  a 
totally  collateral  requisite  to  the  Common  Law  right  imposed  by 
the  statute,  which  did  not  exist  before,  and  it  therefore  should  be 
averred. — [Pennefather  B.  May  not  the  two  Acts  be  read  to* 
gether,  as  if  the  latter  had  tacked  a  proviso  to  the  former,  requiring 
the  performance  of  certain  acts  in  making  a  distress  ?] 

(a)  1  Ridg.  P.  C.  351.  (6)  2  Wms.  Saimd.  2B3,  r.  8. 

(c)  7  Ad.  &  E.  857.  (<0  Ale  &  Nap.  17- 

^•nnd.  276,  n.  3.  (f)  Sir  T.  Raymond,  450. 
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is,  with  Richard  Armstrong^  in  support  of  the  defence.  M.  T.  1857. 

SpraU  T.  Murphy  (a),  the  Court  of  Queen's  Bench  held  a     ^^...-v ' 

plea  such  as  the  present  to  be  good :  KUliheUy  v.  Eyre  (b),  ^^ 

itfapkintiff  might  have  replied  that  the  notice  required  by  the    houqhton. 
ErfO  Ftc.  was  not  served.    In  Whiiford  t.  Price  (e)^  the  Court 
■iizehequer  approved  of  the  course  taken  hj  the  plaintiff,  in 
M'fi^g  the  failure  to  comply  with  the  requisites  of  the  statute  in 

friilMding- 

i^lie  general  mode  of  pleading  under  the  Statute  of  Avowries  is 

.|.altered  by  the  9  <&  10  Vic.    In  Richardson  v.  Newenham(d)^ 

jmck  objection  was  raised  as  in  this  case. 

ii 

^p.  Lynchy  in  reply. 

The  Common  Law  Procedure  Amendment  Act  makes  against 
eases  of  Brennan  v.  Flood  and  SpraU  t.  Murphy^  as  it  ex- 
ob  the  pleading  and  forbids  the  general  issue.  Whether  the 
\mal  avowry  be  good  at  Common  Law  or  by  statute,  when 
re  comes  a  subsequent  statute  creating  a  new  requisite,  that 
fli  be  averred  in  the  defence ;  and  the  fc^rmer  mode  of  pleading 
mot  be  made  available,  by  reading  the  two  statutes  together. 
is  well  established  that  compliance  with  the  requisites  of  the 
itute  of  Frauds  must  be  averred  in  a  defence,  although  it 
id  not  in  a  declaration. 

StaNXrATHSR,  B.* 

Tins  case  is  of  considerable  importance,  as  regards  the  question 
Reading ;  for  I  do  not  consider  that  the  rights  of  the  parties 
iroDd  the  pleadings  are  at  all  affected  by  its  decision.  It  is 
ite  clear,  on  the  words  of  the  statute  9  &  10  Vtc^  c  112, 
It  certain  matters  must  be  performed  by  the  landlord  making 
listress,  or  otherwise  the  distress  will  be  void ;  but  the  question 
fore  me  is,  whether  it  be  necessary,  under  the  circumstances  of 
3  case,  and  the  decisions  which  have  taken  place,  that  these 
imsites  should  be  stated  in  the  avowry,  or  that  the  plaintiff 

(a)  UH  wpra,  {h)  1  Hudfl.  &  Br.  156. 

(c)  6  Ir.  Jnr.  235-6.  {i)  13  Ir.  Law  Rep.  281. 

•  Sok9, 
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M.  T.  1857.  in  repleyin  or  in  trespass,  if  he  intends  to  rely  on  their  non- 

Ejpchequer. 

V y«-^     performance,  should  reply  that? 

^^  This  action  is  one  of  replevin;  and,  so  far  as  decision  goea, 

HOUQHTON.  the  Court  of  Queen's  Bench,  in  the  case  of  SpraU  v.  Murj^j 
has  held,  in  able  judgments,  although  not  unanimous,  but  from 
which  no  appeal  to  a  Court  of  Error  has  been  brought|  that  an 
avowry  similar  to  that  in  the  present  case  is  good.  I  asked, 
as  to  Madden  v.  Bryan^  the  first  case  which  came  before  the 
Court  of  Common  Fleas  since  this  Act,  for  a  full  statement  of 
the  defences.  That  action  was  one  of  trespass,  and  the  defences 
were  not  avowries,  but  must  be  considered  as  justifications;  and 
though  in  principle  there  may  not  be,  in  cases  of  landlord  and 
tenant,  a  distinction  between  trespass  and  replevin,  yet  it  must 
be  considered  that  while,  in  trespass,  the  landlord,  as  the  law 
formerly  stood,  could  have  pleaded  the  general  issue,  yet^  in 
replevin,  where  the  avowry  goes  for  a  return,  and  where  the 
landlord  had  been  obliged,  before  the  25  G,  2,  to  plead  very  spe- 
cially, that  statute  gives  the  short  avowry  which  has  been  resorted 
to  in  the  present  case,  and  which  has  not  been  given  directly  in 
actions  of  trespass.  On  these  grounds,  I  would  say  that  the  caae 
before  the  Common  Fleas  is  distinguishable  from  and  does  not 
govern  the  present. 

Let  us  now  consider  how  the  present  case  comes  before  the 
Court.  The  avowry  is  put  in  under  the  statute  25  G.  2, 
c.  13,  8.  4,  which,  after  stating  the  difficulties  in  which  land- 
lords were  involved  in  making  avowries  upon  digresses,  enacts,  that 
it  shall  be  lawful  for  every  defendant  in  replevin  to  avow  or 
make  cognizance  generally  that  the  plaintiff  in  replevin,  or  other 
tenant  of  the  lands,  tenements  or  hereditaments  whereon  such 
distress  was  made,  enjoyed  the  same  under  a  grant  or  demise,  or 
instrument  in  writing,  at  such  a  certain  rent,  during  the  time 
wherein  the  rent  so  distrained  for  incurred,  which  rent  was  then 
and  still  remains  due.  That  was  the  25  G,  2,  a  most  salutary  Act» 
and  which  has  remained  without  any  objection,  until  it  is  asserted 
now  that  it  has  been  altered  by  the  9  &  10  of  The  Queen,  Now 
a  distress  made  by  the  landlord  unquestionably  cannot  be  lawful. 
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f  certain  reqnisites  prescribed  hj  the  latter  statute  be  not  observed ;  M.  T.  185', 

Exehtguer* 

at  this  Act  does  not  repeal  the  25  G.  2,  nor  does  it,  in  direct     v— — y— ^> 
alter  the  mode  of  pleading  given  bj  that  statute.    And  wo  ^^ 


thati  subsequent  to  the  passing  of  the  9  &  10  of  The  Queen^  houohton. 

case  occurred,  in  which  the  defendant  (I  allude  to  the  case  of 

iekardtam  v.  Newenkam)  put  in  a  general  avowry  under  the 

6. 2.    There  was  no  demurrer  taken  to  that ;  but  a  replication 

put  in,  attempting  to  bring  the  invalidity  of  the  distress  before 

Court,  and  stating  that  the  requisites  of  the  statute  9  &  10  Vie. 

not  complied  with.     To  this  replication  a  special  demurrer 

put  in,  which  was  argued  before  the  Queen's  Bench,  the  pre- 

t  Lord  Justice  of  the  Court  of  Appeal  being  the  then  Chief 

of  that  Court)  and  the  Court  were  of  opinion  that  the  repli- 

-tffcion  was  bad.     The  plaintiff's  Counsel  were  both  very  able 

;  but  they  did  not  either  of  them  think  it  right  to  fall  back 

the  avowry,  and  allege  it  to  be  faulty ;  nor  did  that  occur  to  any 

iber  of  that  Court ;  and  judgment  was  given  for  the  landlord, 

on  the  avowry,  but  upon  the  negation  in  the  replication  of  these 

leqiuisites  having  been  performed.    I  take  this  then  to  be  a  very 

^^exnariLaUe  case,  and  one  of  very  great  moment,  and  to  be  attended 

to   as  a  full  decision  of  the  Court  of  Queen's  Bench,  aquiesced 

^s^    by  the  eminent  Counsel  for  the  defendant    On  what  prin- 

^ple  then  am  I  to  suppose  that  the  question  was   decided? — 

^ot,  I  take   it|  on   any  supposition   that  the   requisites   of  the 

^  &  10  Vie.  were  not  to  be  complied  with;  but  that  a  pleading 

'^^der  the  25   &.  2  was  good,  without  stating  these  requisites; 

^x^  I  would  say  that  that  decision  may  be  supported  on  the  prin- 

^ple  which  I  myself  threw  out  during  the  course  of  the  argument^ 

W  which  does  not  seem  to  have  been  brought  before  the  Court  of 

Qneen's  Bench  or  Common  Fleas,  viz.,  that  the  9  &  10  Ftc,  which 

^  not  repeal  the  general  Statute  of  Avowries,  may  be  considered  as 

nnetioning  that  mode  of  pleading,  and  as  if  it  were  introduced  as  a 

dune  or  proviso  that  the  distress  should  be  void,  if  these  requisites 

be  not  compUed  with.    I  thought  this  should  not  be  thrown  out  of 

Ae  consideration  of  the  present  case ;  and,  giving  that  construction 

to  the  9  &  10  of  The  Queen,  I  would  reconcile  all  the  cases,  and 
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M.  T.  1857.  read  the  last  statute  as  if  it  had  been  tacked  to  tbe  general  Statute 
V. — v/——^     of  Avowries  (which  it  does  not  repeal),  sajingi  ^  provided  always 
that  the  distress  shall  be  void  if  not  made  so.      Is  there  anything 


V. 


HOUOHTON.  very  wrong  in  taking  that  view  of  the  case?  I  distrust  myself 
much  indeed  in  advancing  this  view  of  the  case,  because  I  do  not 
see  that  it  was  taken  in  the  Courts  of  Common  Pleas  and  Queen's 
Bench.  Whether  it  did  influence  the  Court  of  Queen's  Bench,  I 
cannot  presume  to  say ;  but  I  cannot  shut  my  eyes,  and  say  that  it 
did  not  In  Madden  v.  Sryan^  the  plaintiff  did  not  rely  exactly 
upon  this  point.  There  was  there  one  general  avowry,  and  another 
containing  an  averment  of  performance  of  the  requisites  of  the  sta- 
tute, which  turned  out  to  be  imperfect ;  but  it  would  i^pear  that, 
neither  in  the  argument  of  Counsel,  nor  in  the  judgment  of  the 
Court,  was  there  any  distinction  taken  between  these  two  avowries. 
That  case  is  distinguishable  from  the  present,  even  if  they  were  both 
cases  of  treepasss,  because  the  defendant  did  not  rely  on  a  general 
avowry,  but  stated  something  more,  and  stated  that  insufficiently. 
Then  there  is  the  judgment  of  the  Queen's  Bench  in  point,  and 
there  is  the  decision  in  Richardson  v.  Newenham,  which  I  think 
of  great  weight.  It  was  not  attempted  there  to  say  that  the  avovny 
was  insufficient;  and  it  could  only  have  been  held  sufficient  by 
holding  that  the  9  &  10  Vic.  should  be  incorporated  with  the 
25  G,  2,  and  read  together,  as  if  it  were  in  the  nature  of  the 
proviso  which  I  have  mentioned.  I  therefore  think  that  this 
demurrer  must  be  overruled. 


Nov.  2. 


A  plaintiff, 

leaying  the 

jurisdiction 

after  action 

brought,  may 

be  compelled 

to  give  aecniity  for  costs. 


HODSON  V.  M'QUEEN. 

This  was  a  motion  that  the  plaintiff  should  give  security  for 
It  appeared  that  the  plaintiff  had  been  resident  within  the  juris, 
tion  at  the  time  of  the  commencement  of  the  action,  but  had 


■I 


COMMON  LAW  REPORTS. 


289 


H0D80N 

9. 

M'qUBBNr 


hito  reside  permanently  abroad.    This  motion  had  been  made  M.  T.  1857* 
|b  Mr.  Justice  Moore,  in  Chamber,  on  a  former  occasion,  and 
mtertaining  some  doubt  upon  it,  had  directed  it  to  stand  over 
(||6  consideration  of  the  Full  Court.    The  usual  ajfidavit,  as  to 
0^1  had  been  made. 

(ft 

IfUeit^  in  support  of  the  motion,  cited  KnaU  v.  Pitzgil>bon  (a) ; 

f  ▼•  Baldwin  (6). 


!eoot,  C.  B. 

T^  do  not  think  that  there  is  anything  in  the  plaintifTs  having 
t  within  the  jurisdiction  at  the  commencement  of  the  action,  to 
ent  the  order  sought  being  made  now. 

Order  granted. 


(a)  4  Ir.  Jur.  192. 


<^)  4  Ir.  Com.  Law  Rep.  70. 


TUCKEY  V.  MCCARTHY.* 

EI»  Chattebton,  for  the  plainti£^  moved  for  liberty  to  amend 
copy  of  the  summons  and  plaint  served,  by  adding  the  words, 
.  the  Court  of  Exchequer,**  at  the  head  of  the  copy  from  which 
18  words  had  been  omitted,  although  the  testatum  at  foot  was, 
itness,  the  Lord  Chief  Babon  and  other  Barons  of  Her  Majes- 
Court  of  Exchequer  at  Dublin."  The  action  was  of  ejectment, 
the  defendant's  attorney  served  the  plaintiff  with  a  notice,  not 
led  in  any  Court,  cautioning  the  plaintiff  against  proceeding  on 
summons  and  plaint  as  served.     In  Barrett  v.  Wil$on{a)y 

(a)  7Ir.  Jiir.39. 

*  FiGOT,  C.  B.,  and  Qbbxmb,  B.,  ohMaiHlmi, 
VOL.  7.  87  L 


T.  T.  1857. 
JicmIO. 

Order  to 
amend  copy  of 
writ  serredt  by 
adding    the 
heading  of  the 
Court  ont   of 
which  same 
iflsued. 
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T.  T.  1887.  Perrin,  J^  aDowed  such  an  amendment,  giTing  the  deCsndant  four 
>—   y      ^     days  to  plead,  bom  the  time  d  the  service  of  the  order  npon  his 

TUCKXT 

^^  attorney. 

If'CARTHT. 

Pbhuxfathbb,  B. 

Ton  may  take  a  similar  order. 

RiCHABDS,  B.,  concurred. 

The  following  was  the  order  made : — 

Ordered,  that  plaintiff  be  at  liberty  to  amend  the  copy  of  the 
ejectment  served  on  the  defendant,  by  adding  to  the  heading 
thereof  the  name  of  the  Court  in  which  this  action  is  at- 
tached, or  to  serve  a  new  copy  of  such  writ  so  amended, 
and  this  order,  on  the  defendant's  attorney ;  and  that  defend- 
ant do  have  four  days  after  such  amendment,  and  after 
service  of  this  order  on  his  attorneys  to  plead  in  this 
action. 
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M.T.  ie( 
Qutm'»Bn 


COOHLAN  9.  CALLAGHAN  * 


colleen's  Bench.) 


iVbv.  17. 


fidlowiog  case  was  stated  for  the  opinion  of  the  Coort,  and  |^^^^^^ 


by  two  Jnstioes  of  the  Peace  for  the  county  of  the  city  <£  denture  for 

foren  ycti8« 

ander  the  20  &  21   Fie,  c  48,  s.  2.  while  under 

twen^-one 
3<AxMk  CoghlaOy  of  the  dty  of  Cork,  sail-maker,  complained  before  is  entitled  to 

pat     an    end 
Jnstioes  at  the  Police  Court  Cork,  that  William  Gallaghan,  his  to  theappren^ 

a.x»preiitice,  did,  on  the  27th  of  October,  and  rince  the  8rd  of  ^  ntt^i»^  thai 

October  1857,  continue  to  absent    himself  from  the   work  and  ^  ^^  °^^ 

fteariee  of  his  master,  without  leave,  and  contrary  to  the  coTcnants  ^^Jf^oito^ 

ofC*  his  indenture,  whereby  he  was  bound  to  serve  his  master  for  hiB  intention 

tl&«  term  of  seven  years  from  the  8rd  of  April  1854.    The  inden-      The  ebeent- 

ing  of  himBelf 
^^ttve,  which  was  set  out  at  length,  was  in  the  ordinary  form,  and  from  his  mas- 

^^^^ntained  the  usual  covenants  in  indentures    of  apprentices    to  ^scl  apprentice 

^^^iidieraft  trades.    The  case  then  stated,  that  the  apprentice  issued  ^^  ^S^k^ 

^    cnss-smnmons  against  the  master,  complaining  that  the  master  Pw^«®**"P' 

^^^tiiaed  to  give  him  up  his  indentures,  and  to  give  him  a  discharge 

^"^Om  his  service,  he  having  attained  the  age  of  twenty-one  years, 

^^d,  having  noticed  his  master  of  the  fiu^t,  and  of  his  unwillingness 

^  serve  longer.     The  cases  were  heard  by  the  two  Justices  who 

^^ted  the  case;  and  the  fact  of  the  apprentice  having  absented 

^^Smself  was  not  denied ;  but  he  stated  that  he  did  so  under  the 

^^^Hef  that  he  was  not  bound  to  serve  longer.    The  mother  of  the 

apprentice  proved  that  her  son  would  be  twenty-three  years  of  age 

Cku  the  6th  of  January  1868  $  and  the  apprentice  himself  being 

^Kamined,  proved  that  he  had  demanded  his  indentures  from  his 

Pilaster,  a  year  and  a-half  previously  to  the  summons  (when  he  knew 

oC  his  being  of  age),  and  that  he  reluctantly  served  from  that  time, 

^  sought  to  be  discharged.     The  master  proved  that  the  appren- 

*  Cbampton,  J.,  tn  Baneo^  iohi$. 
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M.  T.  1857'  tice  did  not  demand  his  indentnres,  or  seek  to  be  discharged,  on  the 
^    -^    »>     ground  of  his  becoming  of  age,  until  about  a  fortnight  previoufilj  to 

COGHLAN       ,, 

^  the  summons. 

CALLAOHAN  The  Justices  decided  that  the  complaint  of  the  master  against  the 
apprentice  be  dismissed  on  the  merits,  the  apprentice  having  attained 
his  age  of  twentj-one  years,  and  seeking  to  be  discharged;  and 
also,  so  far  as  thej  were  enabled  so  to  do,  ordered  that  the  appren- 
tice be  discharged  from  his  indentures. 

The  case  further  stated  that  the  indenture  in  question  "bore  no 
stamp,  and  that  the  master  had  given  notice  of  appeal,  on  the 
ground  that  the  decision  was  erroneous  in  point  of  law,  and 
had  duly  entered  into  recognizance  to  prosecute  his  appeal,  and 
to  submit  to  the  judgment  of  Her  Majesty's  Court  of  Queen's 
Bench,  and  pay  such  costs  as  might  be  awarded  by  that  Court. 

CRiardany  for  the  appellant. 

The  questions  in  the  case  are  two;  first,  can  an  apprentice, 
having  entered  into  an  indenture  of  this  nature,  repudiate  it  when 
he  attains  his  age  of  twenty-one  years  ?  and,  secondly,  if  so,  has  he^ 
in  this  case,  repudiated  it  in  a  proper  manner  ?  An  action  cannot 
be  maintained  against  an  apprentice,  being  an  infant ;  but  his  master 
may  bring  him  before  the  Justices,  to  be  punished  for  improper 
conduct:  Gilbert  v.  Fletcher  (a). — [Crampton,  J.  What  do  you 
say  as  to  an  apprentice  repudiating  his  contract  at  twen^-one, 
although  the  seven  years  limited  by  the  indentures  may  not  have 
expired  ?] — My  position  is,  that  he  cannot  do  so :  Ex  parte  GUI  (6). 
In  modem  times,  the  question  has  been  raised  more  precisely, 
because  it  has  been  held,  that  an  infant  pauper  may  acquire  a 
settlement  under  the  Poor-law  Acts  in  England,  by  hiring  and 
service:  Rex  v.  Inhabitants  of  Chillesford (c).  An  infant  may 
bind  himself  by  a  contract  for  his  own  advantage,  although  not 
by  one  which  is  prejudicial  to  him ;  this  distinction  is  taken  in 
JRegina  v.  Lard  (d).  But  assuming  that  the  apprentice  is  entitled 
to  rescind  the  contract  upon  attaining  his  age  of  twenty-one  years, 

(a)  Cro.  Car.  179.  (6)  7  East,  376. 

(c)  4  B.  &  C.  W.  (rf)  12  Q.  B.  757. 


COMMON  LAW  REPORTS-  293 

the  question  still  remains,  has  he  done  so  in  a  proper  manner?  M.  T.  1857* 

^    .  .     Queen* 8  Bench 
He  onght  to  have  serred    duo  notice    upon  his  master  of   his     >-— n ' 

^:3ntention  to  rescmd  the  contract,  and  not  have  run  away :  25  G.  2,  ^^ 


8,  ss.  3  &  4;  SO.  3,  c.  15,  s.  32;  31  G.  3,  c.  23,  s.  23;  CALLAOHiJi 
^^^ffoUm  <m  Poor-laws,  pp.  1,  555.  Here  the  apprentice  continues  to 
with  his  master,  for  a  year  and  a-half  after  attaining  twenty- 
pjke^  and  therefore  ratified  the  contract  of  apprenticeship ;  hut  in 
{J  case  the  indentures  were  yoidable  merely,  not  void  ;  and 
ining  wray  would  not  avoid  them :  Gray  v.  Cookson  (a).  The 
^^vistices  decided  the  case  upon  a  misapprehension  of  law,  and 
d^iaebarged  the  apprentice,  simply  because  he  had  attained  twenty- 
ozse,  and  demanded  his  indentures;  but  there  was  a  complaint 
l:>^fore  them  against  the  apprentice  for  running  away;  and  it  was 
rm«:^  answer  to  that  complaint  to  say,  ''I  am  of  age,  and  require 
indentures/'  If  an  apprentice  be  allowed  to  absent  himself 
any  moment  he  pleases,  grave  and  serious  injury  may  be 
upon  the  interests  of  the  master ;  the  object  of  notice  is 
enable  the  master  to  provide  a  substitute  for  the  apprentice. 

E,  Suliivanj  for  the  respondent. 

The  statute  20  &  21  Vie.j  c.  43,  gives  an  appellate  jurisdiction 

this  Court  upon  matters  of  law,  not  upon  matters  of  fact.     The 

^^stices  in  this  case  decided  upon  matter  of  fact ;  the  apprentice 

bought  to  be  discharged,"  and  the  evidence  was,   that  he  had 

^^ananded  his  indentures  a  year  and  a-half  before  the  summons,  and 

^^%d  aerved  reluctantly  from  that  period.    It  cannot  be  contended, 

^Iiat  an  apprentice  is  not  able  to  avoid  his  indentures,  upon  attaining 

^ia  fall  age ;  this,  like  all  other  contracts  by  an  infant,  is  voidable 

^  hia  election,  upon  his  attaining  twenty-one. — [Crampton,  J. 

Tha  question  is,  did  he  intimate  to  his  master  an  intention  to 

avoid  the  contract?] — The  evidence  shows  that  he  demanded  his 

indentures  long  before  he  left  his  master.    Lord  Kenyon,  G.  J., 

in  Ex  parte  Davis  (6),  puts  the  very  point : — "  Every  indenture 

**  of  an  infant  is  voidable  at  his  election,  and,  in  such  cases,  the 

^^  master  must  trust  to  the  covenant  of  those  who  engage  for  the 

(c)  16  Bast,  18,  28.  (A)  5  T.  R.  715,  716. 


* 

i 


i 


laft  to  be  discharged  in  doe  ooutm  of  law. 
q^ptentice  may  ratify  the  oontnct ;  and  I  aln 
nma  awaj,  he  cannot  avail  tiim^lf  of  hb  oA 
avoidanoe.  That  is  estabUahed  bj  Ora§f  T.  Oi 
£W«f  (c).  Bat  the  present  cue  oomes  to  thii^ — 
"  an  apprentice  (  X  demanded  mj  indentiirM,  and, 
'*  served  nnder  dnresa,  and  eveatuallr  I  left  mf  m 
TOK,  J.  I  do  not  think  that  it  oan  be  oaDed  serTJ 
the  apprentice,  hy  ruimiDg  away,  shorn  that  b 
himself  an  apprentice.] — If  he  demaodad  his  ind 
ran  away,  the  demand  is  an  answeF  to  tbe  off 
contract  of  apprenticeship  is  terminated  by  (he  ( 
Cooluon.  The  words,  "seeking  to  be  diaeluug 
of  the  Justices,  are  not  to  be  referred  to  tb 
-  because  there  is  a  distinct  dismissal  upon  that 
are  to  be  referred  to  the  original  demand.  It 
that  the  demand  should  be  made  in  wiitingi  aa 
believed  the  evidence  oF  the  appraatioe,  that  he 
reluctance  from  that  period,  they  most  have  oonsi 
to  be  a  continnons  one.  It  cannot  be  oontended 
under  protest  is  an  offlrmaooe  of  a  voidable  ooi 
state  of  facts,  the  decision  of  the  Justices  was 
law;  and,  as  this  Coort  can  only  review  the  ( 
submit  that  the  deciuon  of  tlie  Justices  mvat  b 


(ySiordtm,  is  reply,  reflerred  to  CkUfy  on  ^ 
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Idodded  in  this  ease ;  and  yet  ii  seems  to  me  that  the  M.  T.  1857. 
are  now  contending  about  a  matter  which  amounts  in     ^»    y      * 
A  year  and  a-half  ago,  the  apprentice,  having  ^^ 


^d  his  full  age,  was  entitled  dther  to  retain  his  character  callaohan 

apprentice,  or  to  get  up  his  indentures,  and  put  an  end  to 

[fer^dation  of  master  and  apprentice  altogether;  but,  instead 

either  of   these  altematiYes,  the   course  which  he 

according  to  his  own  statement,  is  this :— upon  becoming 

that  he  had  attained  twenty-one  years  of  age,  he  applied 

master  to  give  up  his  indentures  to  him;  the  master  did 

so;  then  he  does  not  apply,  either  to  the  Justices,  or  to 

again,  but  he  waives  his  rights  and  continues  to  serve 

apprentice ;  and  eventually,  without  further  notice,  he  absents 

altogether  from  his  master,  and  renders  himself  liable  to 

iMiiiiiihed  by  the  Justices,  according  to  the  Act  for  regulating 

duct  of  apprentices.    Now,  as  he  knew  that  he  was  to  be 

upon  a  particular  day,  he  might  have  given  notice,  at  a 

ble  time  before  that  day,  that  he  intended  to  put  an  end 

lO  iqpprendceship.    The  indenture,  so  far  as  the  apprentice  binds 

amounts  only  to  a  parol  agreement,  which  he  might  have 

an  end  to  when  he  attained  twen^-one ;  but  it  must  be  after 

able  notice.    He  would  have  had  a  perfect  right,  a  few  days 

^("^riously,  to  say,  **I  will  no  h>nger  be  your  apprentice;''  but  he 

add  not,  upon  the  very  day,  say,  ''  I  am  not  your  apprentice ;  I 

n  forthwith  leave  your  service."     In  this  case,  the  apprentice 

•ents  himself  without  notice ;  his  master  applies  to  the  Justices 

punish  him,  and  they  order  him  to  be  discharged  from  his 

dentures,  and  decide    that    the   master's  complaint  should    be 

nuBsed  upon  the  merits,  assigning  as  a  reason,  ^<the  apprentice 

liaving  attained  his  age  of  twenty-one  years,  and  seeking  to  be 

diflcharged ;"  and,  accordin^y,  they  do  discharge  him.    But  they 

^  not  say  when  he  sought  to  be  discharged;  whether  it  was  a 

ear  ^nd  a-half  since,  or  by  the  cross-summons;  or,  according 

o  the  master's  evidence,  a  fortnight  before  the  hearing  of  the 

mnmons.     It  seems  to  be  the  opinion  of  the  Justices,  in  point 

^"^  law,  that,  as  soon  as  an  apprentice  attains  twenty-one,  he  has 
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M.  T.  1857.  a  right,  at  once  ancL  without  more,  to  discharge  himself  firom  his 
Queen's  Bench  .      ,  .         m 

s»-y  ■^     apprenticeship.     That  is  their  decision  ;  hut  still  they  may  possibly 

^^  nave  given  preference  to  the  evidence  of  the  apprentice  over  that 

CALLAQHAN  of  the  master;  and  therefore,  nnder  all  the  circnmstances,  I  am 
disposed  to  take  this  course  : — I  will  set  aside  the  order  of  the 
Justices,  and  give  no  costs,  both  parties  consenting  not  to  take 
any  further  proceedings  in  the  matter,  I  take  this  coarse  rather 
than  decide  peremptorily  upon  the  points  suggested  in  the  argu- 
ment; and  this  much  will  be  decided,  that  the  course  taken  by 
the  Justices  was  wrong  in  point  of  law,  and  it  will  aid  the  Jos* 
tices  in  such  cases  for  the  future. 

.    Appeal  ruled  in  favour  of  the  appellant,  without  costs^ 
and  decision  of  the  Justices  quashed. 


ARMSTRONG  v.  M'INERHENY.* 


Nov.  17. 


Upon  the  This  was  an  action,  tried  before  Ball,  J.,  at  Ennis,  at  the  Summer 
y^^te^t  Assizes  1867,  to  recover  the  sum  of  £42.  lis.  9d.,  for  use  and 
widoS?'  ^te^  occupation  of  the  lands  of  the  plaintiff  at  Ballyvannovan  in  the 
mained  "^P^s-  county  of  Clare,  being  one  half  year's  rent  due  the  1st  of  Novem- 

land,madeuBe  ber  1856. 
of    the    stock 

thereon,  and  Defence,  that  one  James  M'Inerheny,  for  some  time  previous 
employed    the 

produce  of  the  to,  and  up  to,  and  at  the  time  of  his  death,  as  hereinafler  mentioned, 
land  to  main- 
tain the  stock;  held  the  said  lands  under  and  by  virtue  of  a  demise  thereof  made  by 

rent  which  bad  ^^^  plaintiff  to  the  said  James  M*Inerheny,  as  tenant  from  year 

p^  to  ^e  ^  7^^*  which  tenancy  is  still  subsisting,  unsurrendered  and  on- 

deoth    of   A, 

and  promised  to  pay  that  which  became  dne  after  his  death,  but  failed  to  do 
so ;  she  also  paid  other  debts  of  A,  and  apon  a  sale  of  the  lessor's  interest  in 
the  Incumbered  Estates  Court,  attorned  by  deed,  as  tenant  to  the  purchaser.-^ 
Held,  that  B  was. executrix  de  son  tort  of  A,  and  as  such  liable  in  an  action  for 
use  and  occupation  for  the  rent  which  became  due  after  the  death  of  A. 

*  Crampton,  J.,  in  Banco,  solus. 
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^«termined  ;  and  the  said  James  M'Inerhenj,  being  so  possessed  M.  T.  1857. 

^.-,,                  ,                   r                                       i.iii^      Queen's  Bench 
oX    said   lands  as  such   tenant  from  year  to  year,   died,  and  the ^^ * 

A.R1CSTS.OICC} 

^^fendant,  being  his  widow,  and  having  resided  with  him  on  said 
f  ^ftXids  tip  to  and  at  the  time  of  liis  death,  remained  in  possession  m^inebhbnt 
^}i.ereof;  and  while  the  defendant  remained  so  in   possession,  the 
rit  sued  for  in  this  action  accrued  due. 

Averment,  that  the  tenancy  created  by  said  demise  to  said  James 
^J[nerheny  is  still  subsisting,  and  that  the  estate  or  interest  of 
d  James  M'Inerheny  in  said  lands  under  said  demise  never  vested 
'^he  defendant ;  nor  is  she,  nor  was  she  at  the  time  when  the  said 
accrued  due,  or  ever,  the  assignee  of  said  tenancy  or  of  the 
d  estate  or  interest  of  said  James  M'Inerheny  in  said  lands,  nor, 
bj  remaining  in  possession  as  aforesaid,  did  she  ever  use  the 
d   lands  by  the  plaintiff's  permission,  as  alleged. 
The  issues  to  be  tried  were : — first,  whether  the  tenancy  alleged 
bave  been  created  under  and  by  virtue  of  a  demise  of  said  lands 
Bailjvannovan,  from  said  William  Armstrong,  the  plaintiff,  to 
.d  James  M*Inerheny,  is  still  subsisting,  unsurrendered  and  un- 
^^^ennined,  or  not  ? 

Secondly,  whether  the  estate  or  interest  of  said  James  M^Iner- 
^^"•^y,in  said  lands  of  Bally  vannovan,  under  said  demise,  ever  vested 
the  defendant,  or  not  ? 

Thirdly,  whether  the  defendant,   at  the  time  when  said  rent 

^^^rued  due,  was  the  assignee  of  said  tenancy,  or  of  the  said  estate 

^^  interest  of  said  James  M'Inerheny,  in  said  lands  of  Ballyvan- 

^ovan,  or  not  ? 

'  Fourthly,  whether  the  defendant,  save  as  in  the  defence  men- 

^ioQed,  used  the  said  lands  of  Ballyvannovan  by  the  plaintiff's 

(ermiflsion,  as  alleged  in  the  summons  and  plaint,  or  not? 

At  the  trial  it  was  proved,  on  the  part  of  the  plaintiff,  that  the 
defendant's  husband  had  purchased  the  farm  in  question,  and  had 
^  in  possession  of  it  until  his  death  on  the  25th  of  September 
iB66,  and  that  half  a  year's  rent,  which  had  accrued  on  the  1st 
of  May  1866,  was  then  due.  That  the  defendant,  his  widow, 
remained  in  possession  of  the  farm  af^er  her  husband's  death,  and 
on  the  12th  of  November  1856  paid  to  the  plaintiff's  agent  the 

VOL,   7.  38   L 
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M.  T.  1857.  half  year's  rent  which  fell  due  on  the  Ist  of  Maj  1856.     That  on 

< — -^^ — '      the  4th  of  December  1856,  the  agent  of  the  plaintiff  applied  to  all 

the  tenants,  including  the  defendant,  to  come  in  and  paj  their  half 

M^NEBHENT  jcar^s  rent,  which  had  become  due  on  the  1st  of  November  1856. 

That  the  defendant  thereupon  requested  the  agent  to  allow  her 
time  for  payment,  which  he  accordingly  did  until  the  10th  of 
December,  when  she  said  that  she  would  endeavour  to  pay  the 
rent ;  but  in  fact  it  was  not  paid,  and  the  farm  was  afterwards  sold 
in  the  Incumbered  Estates  Court.  That  the  defendant  executed 
a  deed  of  attornment  to  the  purchaser,  being  threatened  with  eviction 
if  she  refused.  That  after  the  sale,  the  defendant  told  the  purchaaer 
that  she  was  the  owner  of  the  lands.  That  she,  defendant^  had 
brought  the  cattle  there  to  eat  the  hay. 

The  defendant  proved  that  her  husband  had  died  intestate,  and 
that  she  had  not  taken  out  letters  of  administration  to  his  personal 
estate.  That  he  had  died  possessed  of  several  cows,  and  other 
property.  That  the  defendant  had  paid  some  of  her  husband's  debts, 
leaving  others  still  due.  That  she  and  her  children  had  occupied 
the  farm  since  the  death  of  her  husband ;  and  that  the  herdsman 
had  cut  the  hay  during  the  season  preceding  the  trial,  and  that 
her  husband's  cows  had  eaten  it. 

The  case  having  closed,  the  Judge  directed  the  jury  to  find  on 
the  first  issue  (by  consent),  that  the  tenancy  was  still  subsisting ;  on 
the  second  issue,  that  the  interest  did  not  vest  in  the  defendant 
as  assignee ;  on  the  third  issue,  that  she  was  not  assignee  when  the 
rent  claimed  by  the  action  accrued  due ;  and  on  the  fourth  iasoe, 
that  the  defendant  did  use  the  lands  otherwise  than  as  stated  in 
the  defence.  The  jury  found  as  directed,  and  the  learned  Judge 
then  directed  a  verdict  for  the  plaintiff  for  £42.  lis.  2d.,  subject  to 
be  turned  into  a  verdict  for  the  defendant,  or  to  be  reduced  to 
£7,  being  the  value  of  the  defendant's  occupation  from  the  25th 
of  September  (the  date  of  the  death  of  James  M'Inerheny)  to  the 
1st  of  November  1856,  if  the  Court  should  so  think  fit. 

C.  Barry  having  in  this  Term  (Nov.  5)  obtained  a  conditional 
order  in  pursuance  of  the  leave  reserved,  or  to  enter  judgment  for 


f 
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tli^  defendant,  on  the  grounds  of  misdirection,  and  that  the  verdict  M.  T.  1867* 

QueefCi  Bench 
aj6  against  evidence —  ~  —  .^--z 

AKM8TBOHG 
V. 

•/•  Clarke  (with  him  B,  0*LogMen)  now  showed  cause.  m'inebhbrt 

^ThiB  action  is  brought  for  use  and  occupation,  and  the  defence 
chat  the  defendant  remained  in  possession  of  the  land  after  her 
tSlNUid's  death,  paid  the  half  year's  rent  due  at  his  death,  and, 
ving  asked  for  time  to  pay  the  gale  which  fell  due  after  his  death, 
miaed  to  pay  it. — [Gbamptom,  J.  Is  the  defendant  the  executrix 
ber  husband?] — ^Not  otherwise  than  as  executrix  de  son  tori: 
e  held  herself  out  to  the  world  as  tenant  of  the  lands,  and  when 
e  landlord's  interest  was  sold  she  attorned  to  the  purchaser. — 
LZ  ^dhukjfPTOHy  J.    In  whom  was  the  husband's  tenancy  subsisting  ?] 
The  jury  merely  found  it  to  be  subsisting,  but  did  not  say  in 
^Mxm  it  was.    This  defence  is  a  complete  novelty  in  pleading; 
tmounts  to  this : — ^^  I  remained  in  the  possession  of  the  premises, 
t,  exeept  as  my  late  husband's  widow,  I  never  used  the  lands."  It 
proved  that  the  defendant  was  in  possession  of  the  lands, 
the  profits  of  them,  held  herself  out  as  tenant  of  them,  and 
us  induced  the  landlord  to  lie  by. 

C  Barryy  in  support  of  the  conditional  order. 

Formerly  this  defence  might  have  been  raised  under  the  general 

^^^ue;  but,  the  general  issue  being  now  abolished,  it  is  necessary 

to  firame  the  defence  in  this  manner;  otherwise,  the  defendant  would 

^ve  been  precluded  from  showing  the  circumstances  of  the  case. 

The  question  is,  can  the  defendant  be  made  liable  in  an  action 

far  use  and  occupation  by  the  plaintiff's  permission?    She  may 

perhaps  be  liable  as  executrix  de  son  tort,  or  on  her  promise,  but 

not  in  the  present  form  of  action.  The  action  for  use  and  occupation 

Ttsts  on  privity  of  contract,  and  its  whole  nature  is  well  explained 

ifi  the  case  of  Wyse  v.  Myers  (a)  ;  in  the  present  case  there  is 

^  privity  of  contract  between  the  plaintiff  and  the  defendant.     The 

jury  found  the  tenancy  of  James  M^lnerheny  to  be  a  continuing 

(a)  4  Ir.  Com.  Law  Rep.  101.  9 


I 


for  ber  buaband  in  the  teiwney,  and  the  qneat 
not  arise,  beeanae  >he  is  not  sued  upon  her  i 
aoerued  prineipallj'  during  the  liretime  of  tbi 
yet  she  u  not  aued  aa  execatrix  da  mom  tort,  bi 
jnry  found  that  she  was  not  aasignee. — {^Ciark 
Yfj  direction  of  the  learned  Judge,  and  snbj 
hj  this  Court  afterwards.|| — Suppoae  adminisb 
out,  would  not  the  adminiatrator  have  been  nns' 
Hov  then  can  two  persona  at  the  same  time  b 
Riehardton  t.  Ha/l{b).  The  defendant,  fa 
premises  after  her  husband's  death,  did  not  bee 
lorl,  tnj  further  than  did  anj  other  peraon 
This  case  cannot  be  distinguished  in  this  rt 
Waterworth{e).  The  jury  were  right  in  flndii 
was  not  assignee  ;  an  executnr  is  an  aaaignee 
legal  estate  in  him,  but  that  is  not  so  in  the 
de  ton  tort.  The  defendant  may  poaaibly  be 
rent  to  the  extent  of  the  aaseta  which  hare 
Pauil  T.  SimptoM  (d) ;  but  that  must  be  by  a  fo 
from  the  present  one. 

Clarke,  in  reply,  was  stopped  by  the  Court. 


Ckami^uh,  J. 

There  is  no  difficulty  in  tliis  case,  and  the  \ 
hold  his  verdicL     The  defendant  is  an  execui 
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^nt  whose  interest  is  still  outstanding,  the  tenure  being  unde-  M.  T.  1 857' 
k&ed;  there  is  no  legal  assignee,  and  who  then  is  liable  for     > 

A&MSTRONO 

■ient  ?  Is  the  landlord  to  be  deprived  of  his  rent  ?  No ;  the 
I  provides  a  remedy :  whoever  intermeddles  with  the  assets  of  a  m^nebhent 
■^r  or  intestate  acquires  no  right  by  so  doing,  but  renders 
^f  or  herself  liable  to  every  action  and  proceeding  to  which 
^xecutor  would  be  liable.  In  this  case,  the  defendant  takes 
^^ssion  of  the  whole  farm  and  stock  ;  she  makes  use  of  the  stock, 
-employs  the  produce  of  the  farm  for  the  purpose  of  maintain- 
$he  stock ;  she  also  takes  the  profits  of  the  farm,  from  the  period 
jor  husband's  death.  It  is  true,  that  there  is  no  actual  assign- 
kt  to  her ;  but,  for  the  purposes  of  this  action,  she  is  an  assignee 
law.  It  is  said  that  the  defendant  was  not  assignee  in  law. 
IT,  undoubtedly,  an  executor,  or  an  executor  de  son  torij  may  be 
rgeable  as  assignee.  She  made  herself  liable  by  taking  posses- 
;  of  the  intestate  husband's  property,  and  applying  it  to  her  own 
Besides  this,  she  pays  the  rent  which  accrued  due  before  her 
band's  death.  Now,  the  mere  payment  of  debts  will  not  always 
i»  a  person  executor  de  son  tort^  although  sometimes  it  will  do 

but  in  this  case  the  defendant  pays  her  husband's  debts  gene- 
f^  and  continues  in  possession  of  his  farm ;  rent  accrues  due 
r  her  husband's  death,  and  she  promises  to  pay  it ;  she  describes 
lelf  as  the  tenant  of  the  lands ;  and,  continuing  in  possession, 
inly  by  consent  of  the  landlord,  renders  herself  answerable  for 
rent.  Then  the  property  changes  hands ;  there  is  a  sale  in  the 
umbered  Estates  Court,  and  the  defendant  attorns  by  deed  to  the 
chaser.  I  never  saw  a  plainer  case  of  a  person  being  executrix 
ton  tort.  There  is  some  embarrassment  growing  out  of  the  find- 
of  the  jury  that  she  was  not  assignee  :  that  must  mean  that  she 
I  not  assignee  by  deed.  Again,  she  was  rightly  in  possession 
n  the  moment  when  the  landlord  gave  his  consent  to  her  conti- 
ng  in  possession ;  she  became  herself  the  tenant,  and  liable  as 
h. 
[  do  not  take  the  same  view  of  some  of  the  issues  in  this  case  as 

learned  Judge  did  who  tried  the  case :  in  my  opinion,  there 
uld  either  have  been  a  verdict  for  the  whole  rent,  or  a  verdict 
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M.  T.  1 857*  for  the  defendant ;  there  cannot  be  any  such  reduction  of  the  rent 

. ^/— w'     as  the  learned  Judge  has  reserved. 

Upon  the  whole  case,  I  am  of  opinion  that  the  defendant  was 
M'msBHENT  liable  to  this  rent,  and  the  cause  shown  must  be  allowed. 

Conditional  order  discharged. 


DERRYS  and  Wife  v.  BYRNE.* 
No9. 17. 


In  action  by  A  Assault  and  batteby. — By  the  summons  and  plaint,  H.  W.  Derrys 
and   B,    his 

wife,    for   as-  and  Mary  Derrys  his  wife    complained,  for  that,  on  the  26th  of 
saolt  and  bat- 
tery,   the         September  1857,  the  defendant  assaulted  the  said  Mary  Derrys, 
plaint,  in  the 
first    connt,      then  and  still  being  the  wife  of  the  plaintiff  H.   W.  Derrys,  and 

damage    to      knocked  her  down,  and  beat,  and  kicked,  and  ill-treated  her,  so 

tifis,  **  for  that  ^^^^  ^^^  became,  and  afterwards  for  a  long  time  remained,  and 

SSaidt^"  bT*  still  is,  sick,  &c. ;  to  the  damage  of  both  plaintiffs. 

and  knocked         ^^d  also  the  plaintiff  H.  W.  Derrys  complained,  for  timt  the 
her  down  and  ^  ^  r  » 

beather,"&c;  defendant  assaulted  the  plaintiff  Mary  Derrys,  then  and  still  being 

cond    count,     the  wife,  &c.,  and  knocked  her  down,  and  beat,  and  kicked,  and  ill- 
complained  of 

damage  to  A    treated  her,  so  that  she  became,  and  afterwards  for  a  long  time 
alone.     The 
defendant  remained,  and  still  is,  sick,  &c.,  whereby  the  plaintiff  U.  W.  Derrys, 

a    traverse    '  during  all  that  time,  lost  and  was  deprived  of  all  the  comfort,  &c. ;  to 

passes  ^alleged  *^®  damage  of  the  plaintiff  H.  W.  Derrys. 

Md?^  fy*"™*'        Defence First  plea  to  the  action  of  the  said  H.  W.  Derrys  and 

"^t^B^foSt    ^^^  Derrys  his  wife,  denying  that  the  defendant  committed  the 

assaulted    the  several  trespasses  in  the  plaint  alleged,  or  any  of  them,  in  manner 
defendant, 

who  thereupon  and  form,  &c. 

necessarily 

committed 

"  the  alleged  assault "  in  his  own  defence. — Held,  upon  demurrer,  that  the  second 

defence  was  bad ;  because,  while  purporting  to  answer  the  whole  cause  of  action,  it 

did  not  confess  and  avoid  the  battery,  and  confessed  but  one  assault. 

Held  aho,  that  schedule  C,  No.  36  of  the  Procedure  Act  1853,  is  applicable  to 
the  case  of  an  assault  merely. 

*  Cramptom,  J.,  in  Banco,  solus. 
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And,  for  a  farther  plea,  the  said  M.  Byrne  saith,  that  the  said  M.  T.  1 857. 

Queen's  Bench 
^Ji&ry  Derrys  first  assaulted  the  defendant,  who  thereupon  neces- 


Ij  committed  the  alleged  assault  in  his  own  defence. 

Demurrer  to  the  second  defence. — Because  it  does  not  allege  or 

^Iaow  any  justification  in  respect  of  the  beating,  kicking,  and  ill- 

^x-<eating,  in  the  first  and  second   counts  of  the  plaint  respectively 

eged ;  nor  does  it  traverse  the  same,  or  at  all  confess  or  avoid  the 

xme,  or  any  of  them :  and  because  the  said  second  defence  purports 

refer  to  and  justify  only  one  assault,  and  does  not  relate  to  any 

^lier  trespasses,  while,  in  and  by  each  of  the  said  counts  respectively, 

assault,  and  also  a  battery,  and  other  trespasses,  are  alleged  to 

been  committed  by  the  defendant :  and  because  the  said  second 

«lence,  purporting  to  be  to  the  whole  cause  of  action,  leaves  divers 

C  the  trespaasee  in  the  summons  and  plaint  alleged  altogether  un- 


r,  for  the  demurrer. 
The  plea  only  justifies  one  assault,  but  two  assaults  are  alleged 
:  first,  the  plaintiff  and  his  wife  seek  damages  jointly ;  and 
^'^^oondly,  the  plaintiff  alone  seeks  damages.     The  plea,  from  the 
^^c^na  of  its  commencement,  must  be  taken  to  answer  the  entire 
l^lunt ;  it  ought,  therefore,  to  answer  every  cause  of  action  therein 
^^eged,  and  yet  there  is  no  confession  and  avoidance  of  the  battery. 
^^  battery  includes  an  assault,  but  an  assault  may  be  committed 
^^^thoot  personal  collision. — [Crampton,  J.     There  is  a  form  given 
^^  the  Procedure  Act,  schedule  C;  under  that  perhaps  the  plea 
^^lay  be  supported.]— That  form  is  only  applicable  to  the  case  of 
^  mere  assault;  section  53  provides  that  the  forms  in  schedule  C 
^ball  be  sufficient  in  the  cases  to  which  they  apply,  but  they  are  to 
^  varied  as  occasion  may  require ;  to  the  same  efiect  is  the  143rd 
aoetion* — [CaAMPTON,  J.    Under  the  old  system  of  pleading,  when 
•on  oBMOuU  demesne  was  pleaded,  was  it  not  open  to  the  plaintiff 
to  reply  excess  ?]— Yes ;  and  then  the  issue  joined  on  the  repli- 
cation was  not  whether  the  defendant  committed  a  different  trespass 
from  that  which  he  admitted,  but  the  degree  of  violence  only  was 
put  in  issue.  No  judgment  could  be  marked  upon  this  plea,  however 


to  the  MMult  in  the  flnt  coont,  or  to  th«t  in  tb 
•econd  clefBDce,  inatead  of  tbe  words  **  slleged 
words  "alleged  trespuMa,"  iasne  oould  Iuto  1 
avennent  in  the  plea,  that  the  defendant  neceai 
trespflases,  would  raiae  the  issue  fts  to  exceM^  w 
of  replyiog  the  excess.  The  forma  given  in  the 
sit;  be  voried  according  to  circumstances,  aa  wi 
Taylor  (a) ;  although,  b;  the  margiinal  not«  io 
appear  thnt  the  pleader  made  no  Tariation  from  t 
whcrt;ua  id  fact,  instead  of  the  words  "  committed 
in  his  own  defence"  (which  is  the  form  in  the  A 
"did  what  is  complained  of,"  which  in  this  ii 
Imve  covered  the  whole  plunt.  The  defendani 
fesscd  any  tivspasa,  except  an  aasanlt,  waa  bonnt 
the  other  treapasses,  but  he  does  not  even  cone 
tlie  words  "  quee  gvnl  eademi"  and  even  if  fa 
is  decided  in  tliis  Court  that  such  constructive 
suffice  under  the  Procedure  Act,  as  a  denial  nins 

v.Sanfordib).  Besides,  the  plaint  here  stata 

and  it  is  settled  tbat  such  an  injury  goes  beyoi 
and  liattcry :  Nodtn  v.  JohtuoH  («).  But,  even 
to  appl;  to  all  the  causes  of  action,  the  matt 
defendant  is,  in  point  of  law,  no  jnatificatioi 
complained  of.    A  mere  auault  hy  the  plainti 
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▼.    Sanfard(a)  was  far  less  objectionable  than  this,  and  yet  the  M.  T.  1857. 
Coari  was  unanimous  in  allowing  the  demurrer.     Besides,  objec-      "—   y     m^ 
tions  of  this  kind  were  formerly  good  upon  general  demurrer. — 
[Ceahpton,  J.     There  is  no  doubt  but  that  you  can  demur  if      btbnb. 
the  defence  is  a  bad  one.] 

Hempkiii^  in  support  of  the  plea. 

The  Procedure  Act  1853  was  designed  to  prevent  mere  questions 
of  verbal  criticism ;  all  that  is  necessary  is,  that  the  pleading  shall 
lie  good  in  substance  (ss.  81,  83).     The  fallacy  on  the  other  side 
that  everything  which  was  formerly  matter  of  general  demurrer  / 
80  still ;  but  the  true  rule  is,  that  where  a  party  is  embarrassed, 
lae  should  apply  by  motion,  under  the  83rd  section,  to  have  the 
pleading  struck  out  or  amended.    The  objection  made  to  the  plea 
^^  that  the  wcHrds  '^  alleged  assault "  are  used,  instead  of  repeating 
^ V  that  was  previously  mentioned ;  but,  although  the  plaint  contains 
^^^vo  counts,  they  are,  in  point  of  fact,  the  same  transaction ;  and  the 
'•^ieond  differs  from  the  first  merely  in  alleging  damage  to  the  bus- 
id  akme.    The  plea  is  copied  verbatim  from  the  schedule  to  the 
^^oosdure  Act,  and  is  there  described  as  a  plea  of  self-defence. — 
)BAMPTOir,  J.     Does  the  second  plea  apply  to  the  whole  plaint  ? 
<Hi  must  lay  it  down  in  one  way  or  the  other.] — Yes ;  there  is 
^^^Mhing  alleged  in^  the  plaint  which  may  not  be  justified  by  the 
of  self-defence.    In  defence  of  possession,  wounding  cannot 
justified ;  but  in  assault  and  battery,  wounding  may  be  justified, 
^o  matter  how  aggravated  it  may  be,  provided  it  be  averred  on 
^he  plea  that  it  was  necessary  for  self-defence.     The  utmost  which 
^^n  be  said  is,  that  the  plea  is  embarrassing  or  ambiguous,  because 
H  does  not  appear  whether  the  entire  of  the  trespasses  complained 
^  were  committed  in  self-defence ;  but  that  is  ground  for  motion, 
^der  the  83rd  section  of  the  Procedure  Act,  and  not  ground  of 
^urrer.    In  WeaAerM  v.  Howard  (5),  the  denial  of  the  assault 
^  xaaniier  and  form  complained  of  was  held  to  amount  to  a  denial 
<rfthe  battery. — [Cbamptok,  J.     There  is  great  difficulty  in  saying 
^  the  plea  covers  the  whole  cause  of  action,  because  it  justifies 

(a)  Svpta.  ifi)  10  Moore,  502. 

VOL.  7.  39  I- 


"ipeciftl  demamrs  ue  BDoualied,  and  in  lien 
"  *ppl7  to  the  Court  to  let  aaide  anjr  pleading  i 
"  raM  t  that  if  a  ftj,  initend  of  ao  ^ppljrioi 
"  demnr,  that  the  Coart  onght  to  gire  tbo  pland 
"  meaning  that  will  support  the  pleading,  if 
"  fairly  bear  tuch  a  meaning,  rather  than  the 
"  not  rapport  the  pleading."  Applying  that  i 
iuoe  might  have  been  knit  upon  the  plea,  nx. 
was  committed  in  lelf-defence  ? — [CRAimov, 
cert^nty  here,  the  fint  defence  ia  a  complel 
causes  of  action ;  and  in  the  further  defence, 
is  subfltitnted  for  the  word  "  trespanes,"  which 
the  first  defence.] — On  this  demurrer,  the  pi 
only  should  be  regarded  1^  the  Coort,  and  thi 
be  urged  on  the  ground  of  nncertainty  or  t 
substance  of  the  plea  is  what  the  Conrt  regar 
Preeedentt  hj  PeariOH,  framed  upon  the  new 
the  plea  given  recapitulates  all  the  trespaaaeB  ii 
and  then  justifies  them  under  the  terms  "  alle| 
The  object  of  the  recent  statutea  waa  to  prei 
being  occupied  with  trifling  discosaiona ;  and  nc 
that,  in  this  instance,  an  issue  might  be  frame* 
of  the  case. 

PkiUipM,  in  reply,  was  stopped  by  the  Coart. 


ri 
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■this  ground,  namely,  it  affects,  and  manifestly  intends,  to  apply  M.  T.  1857* 

Qu€€n*$  Bench 
ik  whole  cause  of  action  stated ;  but  it  justifies  only  one  assault, 

iigh  two  assaults  are  laid  in  the  plaint.  Under  the  old  system  of 

ting,  each  count  in  the  declaration  was  considered  as  a  separate 

k  of  action,  just  as,  in  criminal  cases  at  present,  each  count 

e  indictment  charges  a  separate  offence.  Here  the  plea  purports 

»  to  the  whole  cause  of  action,  but  justifies  only  the  assault, 

does  not  attempt  to  justify  the  acts  which  are  alleged  to  have 

wed  the  assault;  as,  for  example,  the  kicking,  &c.    Now,  an 

lit  may  be  committed  simply  by  a  gesture ;  but  a  battery, 

»iigh  involving  an  assault,  is  a  much  more  serious  offence.    I 

Mtitfied  that  the  pleader  intended  to  justify  the  whole  cause  of 

>laint ;  the  language  which  he  has  used  shows  that,  because  the 

tional  plea  commences  with  the  words,    "and  for  a  further 

l"  the  first  plea  purported  to  be  an  answer  to  the  whole 

ilaint,  and  therefore  the  word  ''action"  is  there  used;    and 

the  subsequent  plea  is  a  '*  further  plea" — ^to  what  ?  It  must 
» the  whole  complaint ;  and,  confessing  an  assault,  it  relies  upon 
plea  of  son  cusauli  demesne^  but  does  not  justify  the  battery. 
i  sorry  to  come  to  this  conclusion,  because  the  pleader  has  been 
)d  by  the  form  given  in  the  schedule  to  the  Common  Law  Pro- 
re  Act  1853,  for  pleading  in  such  cases;  but  that  form  is 
ieaUe  to  the  case  of  an  assault  simply,  and  no  further.  In  cases 
re  there  are  more  assaults  than  one,  or  where  there  are  other 

that  form  must  be  modified  accordingly. 
aUow  the  demurrer,  but  will  give  leave  to  the  defendant  to 
id  the  plea  forthwith,  on  payment  of  costs. 

Demurrer  allowed,  with  costs. 
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M.  T.  1857. 

Queen's  Bench 


TIERNEY  V.  MARSHALL.* 


Nov.  18. 


Awasappoint-  Replevin. — Defence,  landlord's  avowry.  Replication,   that  before 

ed  agent  and 

bailiff  by  B,  in  aoj  of  the  rent  in  the  defence  mentioned  accrued  due,  to  wit,  on 

1846    at  a 

yearljsidaiy  of  ^^  ^^^  ^^  December  1846,  the  defendant  appointed  the  plaintiff  his 

(£100  l^inff     ^^^^  agent  and  bailiff  to  receive  the  rents  of  certain  lands,  aitnate 

M^°of  ^2e  ^°  *^®  Queen's  County,  belonging  to  the  defendant,  at  the  annml 

salary),  A  alao  galary  of  £20,  which  the  defendant  agreed  to  pay  to  the  plaintif ; 
became  yearly  •'  '  o  r  ^  r 

tenant  of  land  and  the  plaintiff  acted  and  continued  as  such  agent  and  bailiff  from 
to  B,   at  a 

rent  of  17.  48.  the  time  of  his  appointment  until  the  17th  of  November  1856,  on 

lid.;   and    a 

Terbal  agree-    which  day  the  sum  of  £200,  being  for  10  years  of  his  said  salaiy, 
ment  was  en- 
tered into  be-  became  due  by  the  defendant  to  the  plaintiff,  and  (save  so  much 

B,  by  which    thereof  as  has  been  paid  by  the  retention  of  the  rent  hereinafter 

^Tb^l^^  mentioned)  is  still  due.     That  on  the   18th  of  September  1851, 

^edbyAin  ^^  defendant  set  to  the  pUintiff  the  lands  mentioned  in  the 
part  payment  '^ 

of  die  arrears  summons  and  plaint,  and  containing  19a.  Or.  26p.,  at  the  yearij 

and  of  the  rent  of  18s.  for  every  Lrish  plantation  acre,  to  oommence  from 
fatore  gales 

thereof.-£re/</,  the  29th  of  September  1851.      That  at  the  time  of  the  setting 

that  this  agree- 

mentwaswith-  of  the  said  lands,  it  was  agreed  by  and  between  the   defendant 

in  the  Statute 

of  Frauds  (7    &nd  the  plaintiff,  that  the  said  annual  rent,  which  from  time  to 

2),'  as  it  was  ^°^^  thereafter  should  grow  due  and  payable  out  of  the  said  laodfl, 

formed  within'  P^^i^^^^  ^  ^^®  B^*^  letting,  should  be  retained  and  kept  by  the 

the  makin^"^  plaintiff  in  part  payment  of  the  arrears  then  due,  and  the  future 

thereof.  gales  of  the  said  salary  of  £20  thereafter  to  accrue  due.      That 

Sembie, — 

The  possibility  the  said  rent  payable  and  reserved  out  of  the  said  lands  so  set 
ment  being  ^  ^^^  plaintiff  amounted,  pursuant  to  said  letting,  to  the  anniud 
^tU™^  a  ^"°^  ^^  ^^7.  4s.  lid.,  and  no  more,  and  that  such  rent,  for  three 
sufficient"  to  7^*™  ending  on  the  29th  of  September  1856  (being  the  arrean 
^Hperati^™  of  rent  for   which    the    defendant    distrained),   amounted   to  the 

**f i>a  d^^9    ^'"^  ^^  ^®^'  '*®'  '^^•'  *^^  °^  °^^^*    Averment,  that  pursuant  to 

if  in  its  terms 

it  is  not  intended  to  be  performed  within  a  year  from  the  making  thereof. 

*  Lbfrot,  C.  J.,  absente. 
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the  said  agreement,  the  plaintiff  was  entitled  to  retain,  and  did  M.  T.  1857. 
in  fact  retain,  the  entire  of  the  said  rent,  which  from  time  to  Q^<^''  ^^ 
time  accrued  due  out  of  the  said  lands,  from  the  said  29th  day  tiebnet 
of  September  1851  to  the  29th  of  September  1856,  in  part  Marshall. 
pajment  of  the  said  amount  due  for  salary  as  aforesaid,  to  the 
plaintiff  by  the  defendant,  and  thereby  all  rent  due  out  of  the 
said  lands  was,  before  the  making  of  the  distress  in  the  defence 
mentioned,  duly  paid  and  satisfied  by  the  plaintiff  to  the  defendant 
The  action  was  tried  before  Lefbot,  C.  J.,  at  Maryborough, 
«l  the  Summer  Assizes  of  1857-  At  the  trial,  it  appeared  that 
the  plaintiff  had  acted  as  the  bailiff  or  agent  of  the  defendant, 
firom  the  1st  of  December  1846;  and  that  he  became  yearly 
tenant  to  the  defendant  under  a  proposal  and  acceptance  creating 
the  tenancy,  and  contained  in  two  letters,  dated  respectively  the 
11th  and  13th  of  September  1851,  which  were  given  in  evidence, 
iNit  which  did  not  refer  to  the  agreement  stated  in  the  replication. 
That  the  power  of  attorney,  by  virtue  of  which  the  plaintiff  acted 
as  agent  and  bailiff  for  the  defendant,  was  withdrawn  on  the 
20th  of  November  1856,  and  that  on  the  foUowing  day  the  dls- 
tyeeo  was  made  for  the  arrears  of  rent.  The  plaintiff  was  examined 
as  to  the  agreement  stated  in  the  replication,  and  upon  its  appearing 
that  it  was  entirely  verbal,  the  following  objections  were  taken 
to  the  admission  of  evidence  of  the  agreement  First,  upon  the 
Statute  of  Frauds,  that  such  agreement  must  be  in  writing, 
■igned  by  the  party  to  be  charged  therewith,  being  an  agreement 
not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof;  secondly,  also  upon  the  Statute  of  Frauds,  that  this 
alleged  agreement  was  an  agreement  concerning  lands,  which 
required  a  note  in  writing,  signed  by  the  party  to  be  charged 
therewith;  and  thirdly,  that  independently  of  the  Statute  of 
KraudSy  by  the  general  rules  of  the  Common  Law,  when  there 
is  a  contract  reduced  into  writing,  evidence  is  not  allowed  to 
be  given  of  what  passed  between  the  parties,  either  before  the 
written  instrument  was  made,  or  during  the  time  that  it  was  in 
a  state  of  preparation,  so  as  to  add  to,  or  subtract  from,  or  in 
any  manner  to  vary  or  qualify  the  written  contract.    The  learned 
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M.  T.  1857*  Jadge  admitted  the  evidence  of  the  agreement,  subject  to  the  above 
> ^ *     objections,  and  the  jury  found  a  verdict  for  the  plaintiff. 

TISRNET 

v. 
MARSHALL.        H.  Smyths  having  on  the  first  day  of  this  Term  obtained  t 

conditional  order,  pursuant  to  the  leave  reserved  apon  the  trill, 

to  enter  a  verdict  for  the  defendant — 


E,  Hayu  {W.  G*C,  Morris  with  him)  now  showed  cause. 

The  question  is,  was  evidence  of  this  agreement  admissible? 
The  true  construction  of  the  2nd  section  of  the  Statute  of  Frands 
(7  W,  8,  c  12,  Ir^)  is,  that  no  agreement  comes  within  its 
terms,  unless  it  is  such  an  agreement  as  that  both  parties  an 
bound  to  a  prolongation  of  it  beyond  the  year;  if  the  agreenieot 
may  be  performed  by  one  of  the  parties  within  the  year  (althoogk 
in  point  of  fact  it  is  not  so  performed),  it  is  not  required  by  the 
statute  to  be  in  writing — [Moore,  J.  But  is  not  this  a  contnct 
de  anno  in  annum  f] — ^No,  because  at  the  commenoement  of  the 
tenancy  the  defendant  was  indebted  to  the  plaintiff  for  consider- 
able arrears  of  salary;  and  had  those  arrears  been  then  paid, 
the  plaintiff  would  have  discharged  that  yearns  rent;  the  de- 
fendant, therefore,  might  have  put  an  end  to  the  contract  within 
the  year;  and  tliis  has  been  the  true  test  from  an  early  period: 
Fenion  v.  Emblers{a);  Souch  v.  Strawbridge  (fi).  The  case 
of  Boydell  v.  Drummond{c)  does  not  conflict  with  this  prin- 
ciple, and  upon  examination  will  be  found  to  present  clear  gronnds 
of  distinction ;  the  whole  scope  of  the  contract  in  that  case  showed, 
that  it  was  not  intended  to  be  performed  within  the  year,  becaofle, 
as  is  remarked  by  Bailey,  J.,  p.  159»  "If  the  publishers  cooU 
''by  possibility  have  completed  the  work  within  a  year,  thej 
''  could  not  have  compelled  the  defendant  to  have  taken  and  paid 
"for  it  immediately." — [Crampton,  J.  Then,  according  to  your 
argument,  this  is  not  an  agreement  to  set  off  the  salaiy  fitm 
year  to  year  against  the  rent.] — No,  not  beyond  the  time  when 
the  arrears  of  salary  should  have  been  liquidated. — [Moors,  J* 


(a)  3  Bur.  1279. 


(6)  2  C.  B.  806,  814. 


(c)  ]  1  £ut,  142. 
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But  two  years'  rent  would  not  have  liquidated  the  arrears ;  was  M.  T.  1857. 

Quem's  Bench 
it    not,   therefore,  a  contract  de    anno    in    annum  f] — No,    not      , ' 

TEBBNBT 

necessarily^  and  that    is  what  is   required  by  the  statute;   had  ^^ 

the  arrears  of  salary  been  paid,  then  the  rent  must  have  been    mabshall. 
paid,  and  the    agreement  would  have  terminated. — [Moobe,  J. 
That  is  not  any  part  of  the  agreement.] — We  say  that  it  is; 
and,  in  fact  on  the  20th  of  November,  the  plaintiff's  power  of 
attorney  was    withdrawn,  and    on    the    2l8t   of   November    the 
distress    is  made;  the  defendant,  therefore,  put    an  end  to  the 
agreement  himself  at  that  time ;  and  so,  had  he  paid  the  arrears 
within  one  year  from  the  date  of  the  agreement,  he  might  have 
then  put  an  end  to  it;  and  it  would  not  be  an  objection  that, 
although  an  agreement    might    have    been   terminated  within  a 
year,  yet  in  point  of  fact  it  continued  for  a  longer  period. — 
[MooBB,  J.      Suppose  this  to  be  a  valid  agreement,  could  the 
landlord  have  enforced  the  payment  of  the  rent  until  the  arrears 
of  aalary  had  been  discharged?  if  not,  it  ia  reduced  to  a  matter 
of  aritlulietical  computation.] — ^We  submit  that  that  is  not  the  test, 
because,  had  the  defendant  done  in  March  1852  what  he  did  in 
Kovember  1866,  he  would  have  put  an  end  to  the  relation  of  em- 
ployer and  agent;  there  was  sl  possibility^  therefore,  of  the  agreement 
hnng  performed  within  a  year,  and  thus  the  operation  of  the 
statute  is  excluded,  because  it  applies  only  where  it  is  impossible 
that  the  agreement  should  be  so  performed.    Donellan  v.  Read  {a) 
alao  establishes  the  same  principle  for  which  I  contend,  and  that 
oaae  is  conclusive    upon   the  second   objection. — [Cbakfton,  J. 
That   objection    carries    no    force.] — As   to  the  third  objection, 
the  plaintiff  does  not  seek  to  vary  the  contract  as  to  the  tenancy ; 
there  were  in  fact  three  contracts ;  the  first,  appointing  the  plaintiff 
agent  in   1846;  the  second,  creating  the  tenancy  in  1851 1  and 
the  third,  the  agreement  before  the  Court,  which  was  not  a  dealing 
either  with  the  lands  or  agency,  but  simply  a  contract,  that  a 
mm  of  money  due  upon  the  one  side  should  be  set  off  against  a 
Bun  of  money  due  upon  the  other,  and,  therefore,  not  affecting 
the  previous  written  contract 

(a)  3  B.  ft  Ad.  899. 


ii 
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M.  T.  1857.       B.  Smyike  (J.  A.  Byme  with  him),   in  support  of  the  con- 

QueeiCt  Bench    ,.^.       ,      j 
-  ^     _^     ditional  order. 

TiBRNET  rpj^jg  alleged  agreement  is  spread  upon  the  record  in  the  re- 

Vm 

MAB8HALL.  plicstion,  and  the  plaintiff  cannot  alter  it  hj  verbal  explanatioii. 
The  agreement  as  pleaded  is,  *'  that  the  annual  rent,  which  from 
<*  time  to  time  thereafter  should  grow  due,  should  be  retained  bj 
'Hhe  plaintiff  in  part  payment  of  the  arrears  then  due,  and  all 
'*  future  gales  of  the  said  salary.**  Now  the  arrears  <tf  salaiy 
were  £200,  while  the  rent  was  £17*  4s.  lid.;  and  as  this  reni 
was  to  be  retained  from  time  to  time,  the  intention  of  the  parties 
manifestly  was,  that  the  agreement  should  not  be  terminated 
within  a  year.  In  BoydM  v.  Drmmwumd  (a),  Lord  Ellenborodgk 
states,  that  *'  The  mischief  intended  to  be  prevented  by  the  Statute 
of  Frauds  was  the  leaving  to  memory  the  terms  of  a  oontrMt 
for  a  longer  time  than  a  year.  The  persons  might  die  wbo 
**  were  to  prove  it,  or  they  might  lose  their  faithful  reodketioo 
*'  of  the  terms  of  it."  That  very  mischief  exists  in  the  case  msde 
here  by  the  plaintiff.  In  Donelian  v.  JBraif  (6),  the  Couit  held 
(he  fair  meaning  of  the  parties  to  the  contract  to  be,  that  the 
sum  named  should  be  expended  within  the  year ;  but  in  this  ease 
the  plain  meaning  of  the  parties  was,  that  successively  accruing 
gales  should  be  set  off  from  time  to  time.  It  is  said  upon  the 
part  of  the  plaintiff  that,  if  either  party  can  determine  the  contract 
within  a  year,  it  is  not  within  the  statute,  and  that,  if  in  this 
case  the  arrears  of  salary  had  been  paid  within  the  year,  the 
agreement  would  have  been  at  an  end ;  but  even  if  that  principle 
were  conceeded,  no  such  construction  can  be  put  upon  this 
agreement,  it  is  quite  beside  it.  On  the  second  otgection,  I  shall 
not  trouble  the  Court.  As  to  the  third  objection,  he  cited  Gstf 
V.  Lard  Nugent  {p). 

J,  A.  Byme^  on  the  same  side. 

The  strength  of  the  argument  on  the  other  side  is  that,  erea 
if  the  scope  of  the  agreement  be  that  it  shall  continue  beyond  t 

(a)  Supra,  (6)  iSbqwv. 

(c)  5  B.  &  Ad.  68,  65. 


TIERNBT 
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year,  yet,  if  it  may  be  terminated  upon  a  given  event  within  the  M.  T.  1857. 
year,  it  is  not  within  the  Statute  of  Frauds ;  but  that  argument  ^*^ '    ''"^ 
18  fallacious :  Dobson  v.  Collia  (a). — [He  was  then  stopped  by  the 

Court.]  MARSHALL. 


FF.  O^C*  MarriSy  in  reply. 

In  1851,  a  tenancy  from  year  to  year  is  created  between  the 
plaintiff  and  defendant,  the  agreement  averred  in  the  replication 
being  also  entered  into  at  the  same  time.  The  position  of  the 
parties  therefore  was  this: — on  the  one  side,  was  rent  accruing 
yearly  in  respect  of  the  yearly  tenancy,  and  on  the  other  side,  and 
eo-existing  with  the  tenancy,  were  arrears  of  salary  to  be  set  off 
against  the  rent.  To  bring  this  agreement  within  the  Statute  of 
Frauds,  it  lies  upon  the  other  side  to  show  that  it  was  incapable 
of  performance  within  the  year,  because  that  statute  derogates  from 
the  Common  Law.  This  is  not  a  contract  setting  off  a  gross  sum 
against  yearly  accruing  rent ;  but  it  is  a  springing  contract  in  each 
year,  by  which,  if  the  tenancy  be  not  sooner  determined  by  notice 
to  quit,  a  sum  of  money  is  to  be  set  off  (/e  anno  in  annum,  against 
the  rent  receivable  de  anno  in  annum  ;  the  contract  is  contingent 
upon  the  continuance  of  the  tenant's  interest,  and  that  might  be 
determined  within  the  year.  There  is  a  simple  test  applicable  to 
this  case :  suppose  the  agreement  had  been  in  writing,  and  that  the 
landlord,  having  served  a  notice  to  quit,  had  brought  an  ejectment, 
eonld  it  be  contended,  as  grounds  for  an  injunction,  or  by  way  of 
equitable  defence,  that  the  agreement  to  set  off  the  rent  gave  the 
tenant  a  right  to  insist  upon'  holding  possession  until  the  arrears 
of  salary  were  cleared  off  ?  Clearly  not ;  and  therefore,  since  the 
eontemporaneous  existence  of  the  agreement  cannot  prevent  the 
determination  of  the  tenancy,  it  follows  that  the  agreement  might 
be  terminated  within  the  year. — [Perrin,  J.  The  fact  of  its  being 
defeasible  within  a  year  will  not  take  it  out  of  the  operation  of 
Che  statute,  if,  in  its  terms,  the  contract  is  not  intended  to  be  per- 
formed within  a  year.] 

(a)  IH.  &N.  81. 

vou  7-  40  L 
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M.  T.  1857.       CRAMPTOif,J. 
w — V— — '  '       The  Court  is  unanimously  of  opinion,  that  the  objection  founded 
upon  the  Statute  of  Frauds  ought  to  prevaiL    It  appears  to  me, 

MARSHALL,  without  going  minutely  into  the  case,  that  this  contract  was  of  such 
a  nature  as  that  it  could  not  have  been  performed  within  the  year. 
The  arrears  of  salary  amounted  to  upwards  of  £100,  while  the  annual 
rent  was  but  £17-  4s.  lid.;  and  therefore,  taking  it  arithmetieallj, 
it  was  wholly  impossible  that  the  contract  could  have  been  com- 
pleted within  the  year.  The  intention  of  the  parties,  which  is  whit 
we  have  to  consider,  seems  to  have  been  that  the  rent  should  be 
annually  set  off  in  liquidation  -of  the  arrears  of  the  fealaxy.  I  am 
also  of  opinion,  that  the  possibility  of  the  contract  being  determined 
is  not  material.    The  authority  cited  by  Mr.  Byrne  is  very  dear. 

PsRRiN  and  Moore,  JJ.,  concurred. 

Rale  absolute. 


STEPHENSON  r,  QUIN.* 

Nov,  20. 


In  an  action  This  was  an  action  for  work  and  labour  as  a  proctor,  and  for 

against  C.  Q., 

for  work  and  money  paid.f      The  parties  were  described   in   the   title  of  the 

labour  for   J. 

Q.,   deceased,  summons  and  plaint  as  follows: — '*  George  Stephenson,  of  Lisbon, 

and  for  money  "  ^^  ^^^  county  of  Antrim,  Proctor,  in  Diocesan  Court  of  Down 

mhis  Wetimei  *'  *^"^  Connor,  plaintiff;  Catherine  Quin,  of  Bowers  Hill,  in  the  town 

Ses  *'thS*^  "  ®^  Belfast  and  county  of  Antrim,  widow  and  administratrix  rf 

Md*'^^" In  **  '^^^'^^^  Q"^°»  deceased,  defendant."     The  first  paragraph  of  tin 

the  title  of  the 

cause  in  the  margin  described  C.  Q.  as  execntriz  of  J.  Q.,  deceased,  and  by  the 
plaint  *'  the  said  C.  Q."  was  saounoned  to  answer  the  complaint,  &c — Held^  npcm 
demnrrer,  that  C.  Q.  onght  to  have  heen  described  in  the  body  of  the  plaint  as 
the  executrix  of  J.  Q.  deceased,  and  that  the  description  in  the  tide  of  the  cause 
did  not  cure  the  omission. 

*  Crampton,  J.,  absente. 

t  The  plaint  in  this  case  was  not  settled  by  Coonael. 
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plaint  was  in  the  following  terms: — '* Victoria,  &c.      The  said  M.  T.  1857- 

**  Catherine  Quin,  the  defendant,  is  summoned  to  answer  the  com-     ^ v-^— ^ 

^  plaint  of  George  Stephenson,  who  complains  that  the  defendant  is 
'^indehted  to  the  plaintiff  in  the  sum  of  £49.  5s.  lOd.,  for  the  work  quin. 
**  and  lahour  of  the  plaintiff,  as  a  proctor,  in  and  ahout  the  business 
**  of  the  said  John  Quin,  in  his  lifetime  and  at  his  request ;  and 
^  for  money  paid  and  advanced  by  the  plaintiff  in  carrying  on  said 
^business  on  account  of  the  same,  at  the  instance  and  request  of 
^said  John  Quin  in  his  lifetime." 

Demurrer  to  the  above  paragraph  of  the  plaint. — Because  it  is 
not  stated  therein  that  the  said  defendant  promised  to  pay  or  become 
answerable  for  the  work  and  labour  therein  stated  to  have  been 
done  for  the  said  John  Quin,  or  for  the  money  therein  stated  to 
have  been  paid  and  advanced  for  the  use  of  the  said  John  Quin, 
or  that  such  work  and  labour  was  done,  or  that  such  money  was 
paid  and  advanced,  as  aforesaid,  at  the  request  of  the  said  defendant ; 
and  because  it  is  not  stated  or  shown  how,  or  in  what  manner, 
or  upon  what  ground,  the  defendant  is  answerable  or  liable  to  pay 
for  said  last  mentioned  work  and  labour  and  money. 

T,  JP.  Lynch^  in  support  of  the  demurrer. 

No  cause  of  action  is  shown  by  the  plaint  against  the  defendant, 
either  in  her  individual  capacity  or  in  her  representative  character. 
First)  if  she  be  sued  in  her  individual  capacity,  the  liability  must 
be  founded  upon  contract.  There  is  no  express  contract  alleged,  nor 
are  £ftct8  stated  which  can  raise  a  promise ;  the  plaint  is  for  work 
-and  labour  done  for  John  Quin,  at  his  request^  in  his  lifetime. — 
[MooBE,  J.  Is  the  defendant  named  as  executrix  in  the  plaint  ?] — 
Not  in  the  body  of  the  plaint.  If  it  should  be  contended  that  the 
word  ^  indebted ''  raises  an  implied  assumpsit,  then  the  consideration 
^  any)  is  a  past  one,  and  a  request  upon  the  defendant's  part  should 
have  been  alleged. 

Secondly ;  if  the  defendant  is  sought  to  be  made  liable  as  execu- 
triXy  the  plaint  should  contain  an  allegation  to  that  effect.  Piior  to 
the  Proeedure  Act,  the  settled  rule  of  pleading  was,  that  a  declara- 
tion should  consist  of  positive  and  traversable  allegations ;  and  the 
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M.  T.  1 857*  question  therefore  is,  whether  the  Procedare  Act  has  mmde  sny 

difference  in  this  respect  between  a  declaration  and  a  plaint?  Sec- 
tion 9  provides  for  the  title  of  the  cause,  and  section  10  prorides, 
that  *'  if  the  plaintiff  shall  sue,  or  the  defendant  be  aoed,  otherwise 
"than  in  his  own  right,  the  summons  and  plaint  shall  state  the 
''character  in  which  and  the  title  bj  which  he  sues,  or  in  respeet 
"  of  which  the  defendant  is  sued."  Therefore  the  former  sectioo 
being  conversant  with  the  title  of  the  cause,  and  the  latter  with 
the  pleading  itself,  there  is  no  change  in  this  respect  in  the  raks 
of  pleading  under  the  present  and  former  systems.  The  title  of  the 
cause  is  no  part  of  the  pleading:  it  is  mere  description,  not  tn^ 
versable,  and  there  being  no  averment  that  the  defendant  is  the 
personal  representative  of  John  Quin,  no  denial  of  the  fiict  cts 
be  pleaded. — [Moobe,  J.  There  is  no  doubt  but  that,  under  the 
old  rule  of  pleading,  the  representative  character  must  have  been 
shown  in  the  declaration  itself.] — No  change  is  made  in  this  respect 
\sj  the  Procedure  Act,  which,  on  the  contrary,  in  schednle  B,  givei 
a  form  of  a  plaint  against  an  executor,  in  which  it  is  stated,  **  that 
the  defendant  is  executor,"  &c,  showing,  that  where  a  person  is 
charged  in  a  particular  character,  the  plaint  must  contain  as  matter 
of  pleading  an  averment  to  that  efiect.  He  referred  to  Brigdat  v. 
Parked  {a\  when  the  Court  called  on — 

J.  F.  Walker  (with  him  Roper). 

A  reference  to  one  or  two  sections  of  the  Procedure  Act  will 
show  that  there  is  no  ground  for  this  demurrer.  The  defendant  u 
sued  as  executrix,  and  is  so  described  in  the  title  of  the  plaiat 
Section  10  of  the  Procedure  Act  provides  what  the  plaint  shall 
contain,  and,  amongst  other  things,  it  must  state  "  the  venue."  Nov, 
the  venue  is  never  stated  in  the  body  of  the  plaint ;  therefore  the 
title  is  part  of  the  plaint,  within  the  meaning  of  the  Act;  and  ve 
thus  have  the  defendant's  character  of  executrix  stated  on  the  fi^e 
of  the  plaint,  and  if  not  traversed  by  the  defence,  it  moat,  by  sectioa 
60,  be  admitted. — [Moore,  J.  Look  at  the  form  given  in  schedok 
B  ;  roust  not  that  be  construed  with  the  Act?] — The  schedules  are 

(o)  2  B.  &  P.  424. 
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part  of  the  Act ;  bat  by  section  241   they  may  be  modified  or  M.  T.  1857. 

departed  from ;  and  all  departures  and  omissions,  which  have  not  a      ^^*-  ^ 

manifest  tendency  to  mislead  or  prejudice  the  opposite  party  in  the  ^'^^^^^^^^ 

merits  of  his  case,  shall  be  deemed  to  be  technical  and  immateriaL         quiv. 

The  defendant  knew  the  character  in  which  she  is  sued ;  the  writ 

18  addressed  to  her  as  "  the  said  Catherine  Quin,"  viz.,  as  described 

in  the  title,  and  the  cause  of  action  is  work  and  labour  for  her 

deceased  husband.     Under  the  old  law,  if  the  venue  was  stated 

in  the  margin,  but  omitted  from  the  body  of  the  declaration,  it  was 

held  that  the  statement  in  the  margin  was  sufficient :   Wetland  v. 

Srawne  (a)  ;  Barden  v.  Magennis  (6). — [Moore,  J.     The  whole 

objection  is,  that  you  have  not  shown  the  character  in  which  the 

defendant  is  sued.     You  have  a  form  given  in  the  schedule  to  the 

Act,  and  why  did  you  not  follow  it  ?] — The  defendant  could  not 

haye  been  misled  as  to  the  character  in  which  she  is  sued ;  and  if 

she  was  in  any  way  embarrassed,  she  might  have  moved,  under 

aection  83  of  the  Procedure  Act,  to  have  it  struck  out  or  amended. 

The  scope  of  this  Act  is  to  do  away  with  the  strict  technicalities 

of  pleading,  and  literal  adherence  to  the  forms  in  the  schedules  is 

not  required  :    Gason  v.    0*Hyan  (o) ;  Norton  v.  Johnson  (d). — 

[MooBS,  J.     The  form  given  in  the  schedule  to  the  Act  contains 

a  statement  of  the  character,  not  only  in  the  title,  but  also  in  the 

body  of  the  plaint,  and  that  would  appear  to  make  the  allegation 

in  the  body  of  the  plaint  as  necessary  now  as  formerly.] — This  is 

not  an  omission  having  a  manifest  tendency  to  mislead,  and  might, 

if  an  error,  have  been  amended,  even  under  section  16  of  the  Pro- 

oednre  Act. 

L^nehy  in  reply,  was  stopped  by  the  Court. 

liBFBOTy  C.  J. 

This  demurrer  must  be  allowed.  As  far  as  the  Legislature  has 
g^ven  an  adherence  to  forms,  it  is  clear  that  they  must  be  followed. 
The  Legislature  has  very  largely  dispensed  with  forms  ;  but  where 

(a)  H.  &  J.  46.  (A)  6  Jr.  Law  Rep.  345. 

(0  7  Ir.  Jur.  272.  (<0  7  Ir.  Jur.  126. 


318  COMMON  LAW  REPORTS. 

M.  T.  1857*  it  has  not  only  not  dispensed  with  them,  bat,  on  the  contrary,  has 

v.— V '      given   a  specific  form,  we   are  not  to  dispense  with  the  A<^  of 

Parliament.  In  the  present  case,  a  form  is  given  in  which  a  party 
QUIN.  is  to  be  sued  in  a  representative  character,  and  that  form  is  not 
to  be  departed  from,  where  the  departure  from  it,  as  in  this  instance, 
would  be  to  make  the  summons  and  plaint  insensible  and  absurd. 
The  plaintiff  may  amend,  upon  payment  of  the  costs  of  thia  demurrer. 

Demurrer  allowed. 


SUGRUE  V.  HOVENDEN. 


Abo.  21. 


If  a  Sheriff       M.  O'DoNNELL,  on  behalf  of  the  defendant,  moved  that  the  writ  of 

makes  a  sei* 

zoie  under  a    capias  ad  satisfaciendum  issued  in  this  cause,  under   which  the 

the  plaint^  '  defendant  was  arrested,  be  set  aside,  and  that  the  defendant  be 

^defendant    cli^charged  from  custody.    It  appeared,  by  the  affidavit  of  the  She- 

mdT^^^t  "^»  ****^  judgment  had  been  obtained  in  this  Court  against  the 

of  ca.«a.,  until  defendant,  on  the  5th  of  November  1857,  for  a  sum  of  £43.  8s.  5d., 
the  wnt  oifi.^ 

/fl.  is  returned,   ^nd  that,  on  the  9th  of  November  1857,  a  writ  oi  fieri  facias  wai 
although  he  ^         ^ 

abandons  the    issued  on  foot  of  this  judgment,  and  delivered  to  the   Sheriff  of 

seizure  of  the 

goods.  the  Queen's  County,  which  writ  was  returnable   on  the  12th  of 

haying  seized    November  1857.     That,  on  the  receipt  of  this   writ,  the  Sheriff 

of /T'/a*  ^S  ^^^^  *^  ^^®  lands  of  the  defendant,  situate  within  his  bailiwick, 

^b  ^^*th^     ^"^  found  nothing  upon  the  lands  except  two  old  horses  and  a  cow. 

s^nre,  but      That  he  did  not  know  whose  property  they  were,  as  he  had  bees 
must  make   a  m.     *.       ^         ,/ 

due  return  to  informed  and  believed  that  the  defendant  was  in  the  habit  of  taking 
the  writ. 
A  writ  ofyi.  i^  A°^  grazing  cattle ;  and,  having  informed  the  defendant's  wife  of 

on  November  *^^®  object  of  his  visit,  she  stated  that  the  only  property  belonging 

9Ui,  upon  a 

judgment  obtained  bj  A  against  B.  The  writ  was  returnable  on  12th  of  Noyembtf. 
The  Sheriff,  on  Noveniber  lOch,  went  to  the  lands  of  B ;  but,  oonsidering  his  goods 
and  chattels  insufficient  in  value,  gave  back  the  writ  to  A,  whose  attorney,  on  the 
same  daj,  took  ihtfi.fa,  to  the  office,  where  it  was  cancelled,  and  a  ca.  sa,  issued, 
under  wUch  B  was  arrested  on  Idth  of  November. — Held,  that  the  arrest  was 
irregular,  and  that  B  should  be  discharged. 

Practice  in  the  Master's  office. 
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to  the  defendant  were  the  two  old  horses,  and  that  the  cow  belonged  M.  T.  1857. 
to  a  neighbour,  who  immediately  claimed  and  removed  it.  That  -  I 
the  Sub-sheriff  then  went  to  the  field  where  the  horses  were,  and, 
after  examining  them,  found  that  both  were  labouring  under  some  hovbndbn. 
distemper,  and  that  one  was  blind;  and  believing  that  they  were 
not  worth  £3,  and,  if  sold,  would  do  little  more  than  pay  the 
expenses  of  seizure  and  sale,  he  declined  to  take  them  away,  and 
so  informed  the  defendant's  wife.  That  he  saw  and  knew  of  no 
other  property  of  the  defendant  within  his  bailiwick,  except  a  few 
articles  of  furniture,  not  worth,  in  the  whole,  £3 ;  ^*  and  that  he  did 
*^not  make  any  seizure  upon  any  property  of  the  defendant  other 
**  than  aforesaid."  That,  finding  no  other  property,  "  save  as  afore- 
said," on  the  said  lands,  he  came  away,  and  did  not  leave  any 
seizure  on  said  horses,  or  any  bailiff  or  agent,  either  on  that  or 
any  subsequent  occasion,  in  care  or  charge  of  the  same.  That  there 
were  not,  upon  the  said  occasion,  or  whilst  the  writ  oi  JLfa.  was 
in  his  hands,  goods  or  chattels  of  the  defendant,  on  the  said  lands, 
or  elsewhere  within  his  bailiwick,  sufficient  to  pay  the  amount  of 
the  plaintiff's  judgment;  that,  on  the  lOth  of  November,  he  in- 
fermed  the  plaintiff  of  these  facts,  and  returned  the  writ  oiJLfa. 
to  the  plaintiff. 

By  another  affidavit  it  appeared  that,  on  the  11th  of  November 
18679  ^®  clerk  to  the  plaintiff's  attorney  brought  the  writ  oifi.fa. 
to  the  proper  officer,  who  cancelled  it,  by  cutting  his  name  off  from 
it^  and  thereupon  issued  a  writ  of  capias  ad  satisfaciendum^  directed 
to  the  Sheriff  of  the  county  of  the  city  of  Dublin,  under  which  the 
defendant  was  arrested  on  the  13th  of  ^November,  being  the  day 
after  the  return  day  named  in  the  writ  of  ^.  fa, 

M.  (yDonnell. 

The  officer  affects  to  cancel  the  writ  by  cutting  off  his  name ;  but 
that  is  wholly  ineffectual.  Two  writs  cannot  be  concurrently  acted 
-upon,  at  least  in  cases  between  subjects :  Fennell  v.  Dempsey  (a) ; 
MUhr  V.  Pamell  (6).    There  may  be  a  difference  in  the  case  of 

(a)  1  Ir.  Jur.  64.  (A)  6  Taont.  370, 
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M.  T.  1857.  extents  by  the  Crown.   The  Sheriff  in  efiect  made  a  seizure,  and 
^  ■     V  ^^     had  no  right  to  withdraw. 

SUORUS 
9. 

HOVENDBii.        W.  A,  Exhamj  for  the  execution  creditor. 

First,  the  fact  of  seizure  is  in  dispute.  The  Sheriff  states  that  he 
did  not  seize ;  and  this  case  therefore  is  distinguishable  from  FemuU 
V.  Dempsey^  because  there  an  actual  seizure  had  been  made;  le- 
condly,  there  were  not  concurrent  writs  in  this  case.*— £Mooss,  J. 
Whj  did  not  the  Sheriff  discharge  his  duty,  and  make  a  return  ?]— 
Because,  since  the  passing  of  the  Common  Law  Procedure  Act 
1853,  s.  191)  which  makes  writd  returnable  out  of  Term,  if  a  writ 
is  given  back  to  the  officer  in  its  original  state,  so  that  he  can 
retain  it,  he  will  cancel  it,  by  cutting  off  his  name  or  tearing  off 
the  seal,  and  will  then  issue  the  other  writ,  but  will  not  allow  botk 
writs  to  be  out  concurrently. — [Moore,  J.  That  practice  is  verj 
objectionable,  when  the  writ  has  gone  into  the  hands  of  the  Sheriff 
Suppose  property  of  adequate  value  had  been  seized  under  the  writ 
ofJLfa,  Here  the  Sheriff  has  taken  upon  himself  to  decide  tbst 
question.] — An  application  would  not  have  been  made  to  cancel  the 
writ,  if  there  had  been  sufficient  property  to  be  seized  under  it 
The  distinction  between  this  case  and  the  cases  cited  upon  the 
other  side  is,  that  the  writs  are  not  concurrently  execated  in  this 
instance ;  the  Ji,  fa.  was  cancelled  on  the  1 1th  of  Noyember,  and 
the  ca.  sa.  was  not  executed  until  the  13th  of  November. — [Lb- 
FBOT,  C.  J.  The  writ  is  matter  of  record ;  the  transaction  between 
the  parties  is  not  matter  of  record.  In  this  case,  there  are  two  write 
as  of  record,  although  no  return  has  yet  been  made  to  the  fint 
writ;  and  if  the  record  were  now  made  up  in  this  case,  it  would 
so  appear.  Can  the  officer,  by  his  act,  or  cancelling,  as  it  u 
called,  defeat  a  matter  of  record  ?] — But,  here  no  seizure  was  made 
under  the  first  writ. — [Lefbot,  C.  J.  That  is  not  so;  the  Sheriff 
affidavit  states,  "  no  seizure,  save  as  aforesaid." — Moons,  J.  The 
Sheriff  had  no  right  to  refuse  to  seize.] — He  also  cited  Edmtmd  r. 
Ro9s{a)'j  DicoB  v.  Wame{b)\  Primrose  v.  Oib9on(e)\  Hodghm- 
son  V.  Wallet/  (d) ;  Ferg.  Prac,  vol.  1,  p.  445. 

(a)  9  Price,  5.  (&)  10  Bing.  341. 

(c)  2D.4Ry.  198.  (<0  2Tyr.  17;  S.  C,  1  D.  P.  C.  298. 


COMMON  LAW  REPORTS.  321 

Jf.  O* Donnelly  in  reply,  was  stopped  by  the  Court.  M.  T.  1857. 

Leprot,C.J.  *^°*^ 

If  we  were  to  allow  this  practice  to  be  adopted,  fi  would  be  h6vbndsn. 
frying  the  officer  liberty,  not  only  to  administer  the  law  of  this 
Court,  but  to  make  it.  It  is  quite  clear  that,  wheA  a  writ  o^  fieri 
facioM  is  put  into  the  hands  of  the  Sheriff,  no  other  execution  ought 
to  issue  until  that  one  is  disposed  of;  and  the  only  mode  of  disposing 
of  it  is  by  the  Sheriff's  return  to  the  writ.  The  officer  cannot 
substitute  his  own  judgment,  or  the  acts  of  the  parties,  for  a  legal 
return ;  if  he  does  so,  it  is  an  inconyenient  and  mischievous  prac- 
tice, and  enables  the  Sheriff  and  creditor  to  dispose  of  property 
in  a  yery  objectionable  manner.  The  law  must  be  regularly 
administered,  in  order  to  afford  due  protection ;  and  we  think  that 
this  proceeding  is  quite  irregular.  The  defendant  therefore  must 
be  discharged,  and  with  costs,  if  he  undertakes  not  to  bring  any 
action. 

Rule  accordingly. 
[See  Andrtws  y.  Saunderson  (a)  and  Kane  v.  Bridgman  (6).] 


FF.  A,  Exham  now  moved  for  liberty  to  issue  a  writ  of  capias  ad  Nov.  S8. 
MoHrfaeiendum.  The  defendant  has  been  discharged,  pursuant  to 
the  decbion  of  the  Court;  the  effect  of  that  decision  is,  that  no 
writ  can  issue  until  a  return  has  been  made  to  the  writ  o£fi,fa, 
originally  issued ;  but  that  writ  has  been  cancelled,  and  therefore, 
in  consequence  of  this  fatality,  no  return  can  be  made  to  it.  Un- 
this  application  is  granted,  the  creditor  cannot  reap  the  fruit  of 
18  judgment 

I^sntoT,  C.J. 

We  will  grant  a  conditional  order,  permitting  you  to  issue  a  new 
writ,  and  prefacing  it  with  a  recital  of  the  reasons  for  which  it  is 
granted. 

The  following  order  was  made : — 

It  appearing  that  the  writ  of  fieri  facias,  which  heretofore 

(a)  1  H.  A  N.  726.  (6)  5  Ir.  Law  Eep.  222. 

TOL.  7.  '  41  L 
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M.  T,  1857. 

Queem't  Bench 

8UORUS 
9. 
HOYSNDSN. 


Abv.  2ft. 


issued  in  this  cause,  has  not  been  returned  by  the  Sherii!^ 
in  consequence  of  the  said  writ  having  been  destroyed,  let 
the  plaintiff  be  at  liberty  to  issue  such  new  writ  of  exe- 
cution in  this  cause  as  he  may  be  advised,  unless  cause 
be  shown  to  the  contrary,  in  open  Court,  daring  the 
Sittings  thereof  on  Wednesday  next,  serving  this  order 
forthwith  upon  the  defendant's  attorney. 


W.  A.  Exham  now  moved,  that  the  conditional  order  of  the  23rd 
of  November  be  made  absolute.  No  cause  was  shown  against  the 
conditional  order. 


LXFBOT,  C.  J. 

It  is  right  to  prevent  misapprehension  in  this  case.  The  officexs 
of  the  Court  have  made  a  representation  to  us  of  what  passed  in  the 
office  upon  the  occasion  of  issuing  the  writ  of  capiat  ad  MoHrfaeUih 
dum;  which  is,  that  when  the  writ  ot fieri  facias  was  brought  to  the 
office,  it  was  represented  that  nothing  whatever  had  been  done  with 
the  writ,  and  not,  as  the  fiict  was,  that  the  writ  had  been  handed  to 
the  Sheriff,  and  that  he  had  made  a  seizure  under  it,  and  had  aban- 
doned that  seizure.  It  occurs  to  me,  however,  that  it  would  be  a 
very  proper  matter  for  the  Court  to  consider,  whether  there  should 
not  be  a  check  put  upon  that  practice,  and  that,  when  an  attomef 
comes  for  a  new  writ,  he  should  be  required  to  lodge  a  certificate 
that  nothing  has  been  done  upon  the  former  one,  in  order  that  it 
should  not  rest  upon  parol  statement  merely.  The  public  ought 
not  to  be  exposed  to  the  chance  of  a  writ  being  partially  executed, 
and  then  another  writ  issued. 

Order  absolute. 


Note. — The  practice  in  the  Master's  office  (Qaeen's  Bench)  at  present  ii, 
that  when  a  writ  is  returned  before  the  retom  day  named  therem,  the  attoiMj 
is  required  to  indorse  upon  the  writ  a  certificate  under  his  hand,  that  the  same  hsi 
not  been  deliyered  to  the  Sheriff,  nor  has  any  use  been  made  of  it. 
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M.  T.  1857. 
Qmmii's  B€n6k 


THE  QUEEN,  at  the  prosecution  of  HARLOW  T.  PHIBBS, 

V. 

CHARLES  SEDLEY.* 


iVbo.  25. 


James  RoBmsoif  moved  for  a  conditional  order,  for  liberty  to  file  a  When  the  ox- 

cniiiBtanoes, 
criminal  information. — PLbfbot,  C.  J.     Can   this  application   be  upon  which  a 

made  on  the  last  day  of  Term  ?] — The  circumstances,  upon  which  berty  to  file  a 

the  application  is  grounded,  occurred  on  the  14th   of  November,  mation    is 

during  the  present  Term ;  and  such  case  is  an  exception  to  the  ^^^  dor^ 

General  Rule,t  that  applications  of  this  nature  cannot  be  made  ^^^^™^    "^^ 

motloii  may  oe 

within  the  last  four  days  of  Term.  «?*de   witmn 

the   last  four 
days  of  Term. 

Conditional  order  granted. 

*  Cbaxpton  and  Moorb,  J  J.,  abBaUibm», 

t  This  Rule  is  as  follows  :— 25ih  of  Noyember  1776.  No  motion  for  attach- 
ment, information,  or  mandamus,  shall  be  moved  within  the  last  four  days  of 
Tenn. 

NoTS. — ^It  would  appear  that  the  Court  reserves  to  itself  a  discretion  to  relax 
the  above  Rule,  under  special  circumstances.  In  the  case  of  The  Queen,  at  the 
pieaecntion  of  J.  D.  Meldon,  v.  The  Commiteionen  of  the  Board  of  Works^  28th 
of  Jannaiy  1856,  the  Court  intimated  that  such  motions  may  be  moved  within 
the  last  four  days  of  Term,  if  the  more  pressing  business  of  the  Court  shall  have 
been  diipoted  of. 


DEE  V.  DEE.*  H.  T.  1858. 

Jan.  21. 

JellMj  having  moved  in  this  case  for  liberty  to  file  a  replication —  In  the  Court 

.        -  of    Queen's 

[CmAMFTONi  J.     Have  you  served  notice  of  this  motion  ?J — No.     Bench,  liberty 

to  file  a  reph- 
cationmustbe 
Per  Curiam,  on  notice. 

It  is  a  rule  of  this  Court,  that  liberty  to  file  a  replication  must 
be  on  notice. 

*  Coram  Cbampton,  J. 
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Queen's  Bench 


tfonrt  of  tfHmftuiI  fl^eaL* 

THE   QUEEN  v.  CATHERINE  WARD. 

Nov,  26. 

In  an  indict-  Xhe  prisoner  was  indicted  before  the  Assistant-Barrister  of  the 
ment  for  steal-  '^ 

ing    goods,     county  of  Longford,  at  the  October  Quarter  Sessions,  for  stealing 

and    reoeiying 

the    same,        a  wooden  bowl,  containing  eleven  pounds  weight  of  butter,  the 

knowing  them 

to  be  stolen,  a  goods  and  chattels  of  Catherine  Kennedy ;  and  also  for  receiviog 

for  the  name  ^^®  same  goods,  knowing  them  to  be  stolen, 
of  the  goods.  Upon  the  conclusion  of  the  case  for  the  prosecution,  the  Assistant- 
i^  omi^n  ^^^^^^  called  for  the  indictment,  and  observed  that  there  was  a 
mS  "defect!^''  blank  left  for  the  name  of  the  owner  of  the  goods ;  but  upon  the 
^^  14  rad  application  of  the  Sessions  Crown  Prosecutor,  pursuant  to  the 
••  ^-  '         '  14  &  15  Ftc,  c.  100,  8.  25,  the  Assistant-Barrister   directed  the 

indictment  to  be  amended,  by  filling  up  the  blank  with  the  name  of 
Catherine  Kennedy,  who  had  been  proved  to  be  the  owner  of  the 
goods ;  at  the  same  time,  he  expressed  his  doubts  whether  he  had 
power  to  make  the  amendment  in  the  case  of  a  total  omission.  The 
prisoner  was  convicted  and  sentenced ;  but  the  sentence  was  respited, 
until  the  decision  of  this  Court  should  be  ascertained  as  to  the 
power  to  order  the  amendment  to  be  made.  The  Assistant-Barrister 
referred  to  the  case  of  Sill  v.  JRegina  (a). 

Corballis,  for  the  Crown. 


There  was  no  appearance  for  the  prisoner. 


MONAUAN,  C.  J. 

We  must  follow  the  case  of  Sill  v.  Regina.    There  is  no  valid 

distinction  between  that  case  and  the  present  one.     It  is  the  duty  of 

the  Judges,  in  these  cases,  to  see  that  the  prisoner  is  properly  eon> 

victed. 

Conviction  quashed. 

(a)  17  Jur.  207. 

•  Coram  Monauan,  C.  J. ;  Pigot.  C.  B.  ;   Cranpton,  Ball  and 
Keouh,  JJ.  ;  Tennefather,  Richards  and  Gesxne,  BB. 
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Cr.  AppeaL 


s 


THE  QUEEN  v.  HELEN  ROBERTS.* 

iVbv.  26,  30. 

FoROSRY. — The  following  case  was  submitted  for  the  opinion  of  The    forcing, 

in  Irelana,  of 

this  Court  bj  Richards  and  Greene,  BB.  : —  an     indorie- 

ment  upon 
The  prisoner  was  convicted  before  Baron  Richards  and  me  at  a  bill  of  ex- 

the  last  Sitting  of  the  Commission  Court,  upon  an  indictment,  a  abroidapon  a 

copy  of  which  is  hereunto  annezed.f  m^^wSd*'*' 

payable  to  the 

*  Coram  Monahan,  C.  J. ;    PiooT,  C.  B. ;   Crampton,  Ball   and       peiBon resident 
Keogh,  JJ.  ;  and  Pennbfatheb,  Richabds  and  Greene,  BB.  in     Ireland, 

and  also  pay- 
able    in    Ire- 
land,   is    an 
t  The  first  oonnt  of  the  indictment  was  as  follows : — The  jorors,  &c,  present,   ofience  within 

that  Helen  Boberts,  late  of  Eallncan,  in  the  county  of  Westmeath,  spinster,  on   ^%.^^  F'kmi 

the  6th  of  May,  in  the  year  of  our  Lord  1857»  at  Kingstown,  in  the  county  of  ^f    exchanee 

I>iib]in,  haTing  in  her  custody  and  possession  a  certain  bill  of  exchange,  which  set  out  in  an 

■aid  bUl  of  exchange  is  as  follows ;  that  is  to  say—  indictment  for 

forging  the  in- 

••  No.  57,322.  £1.  lOs.  Od.  sterling.  dorsement 

^  Phihidelphia.  4th  April,  1857.  ^^°'toTe" 

^  O  On  demand,  pay  to  Mary  M'Carthy,  or  order,  one  pound,  ten  shil-  drawn     in 

S|  *§      lings,  for  yalue  received,  which  charge  to  the  account  of,  "  Philadel- 

g  *  Yours,  respectfully,  Robert  Taylor  &  Co.  ^^^^^ 

^  To  Messrs.  Corscadden  &  Co.,  Londonderry.*'  woiddnot  pre- 

sume    that 

She,  the  said  Helen  Boberts,  afterwards,  on  the  day  and  year  aforesaid,  at  Philadelphia 

Kingstown,  aforesaid,  in  the  county  of  Dublin,  aforesaid,  feloniously  did  falsely  was   not   the 
make,  forge  and  counterfeit,  on  the  said  bill  of  exchange,  an  indorsement  of  the  ^^f  ?     -^ 
«dd  bill  of  exchange,  which  said  fUsely  made,  forged  and  counterfeited  indorse-  fi^Tiy 
ment  is  as  follows ;  that  is  to  say,  '*  Mary  McCarthy,"  with  intent  thereby  then 
and  there  to  defraud,  contrary  to  the  form  of  the  statute,  in  such  case,  Ac,  and 
against  the  peace,  &c. 

The  seoond  count  was  for  feloniously  uttering  the  indorsement,  knowing  it  to  be 
fi>fged. 

The  third  count  was  for  forging  an  indorsement  on  a  certain  bill  of  exchange, 
pwporting  to  be  the  indorsement  of  Mary  McCarthy. 

The  fimrih  count  was  for  uttering  the  indorsement,  charged  in  the  third  count, 
knowing  it  to  be  forged. 

The  fifth  count  was  similar  to  the  third  count,  but  stating  the  indorsement  to 
be  that  of  "  Anne  Snuth." 

The  sixth  count  was  similar  to  the  fourth  count,  but  stating  the  indorsement  to 
be  that  of  "  Anne  Smith." 
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M.  T.  1 857.        Curran^  on  behalf  of  the  prisoner,  moved  to  haye  jadgment  ar- 

-  '     PP^    rested,  as  far  as  related  to  the  counts  setting  out  the  bill  of  exchange, 

^  and  to  have  a  verdict  of  acquittal  directed  apon  the  general  coimU, 

BOBSBTS.     upon  the  ground  that,  according  to  the  laws  in  force  in  Ireland,  the 

fact,  charged  in  the  indictment,  of  forging,  or  uttering  as  genoine, 

a  forged  indorsement  upon  such  a  bill  of  exchange  as  was  set  oat 

in  the  indictment  and  proved  in  evidence  does  not  amount  to  t 

criminal  offence. 

The  indictment  was  grounded  upon  the  Irish  statute  39  G,  3, 
c.  8,  which  made  the  forging  or  uttering  an  indorsement  upon 
"  any  bill  of  exchange  **  a  capital  felony.  This  statute  is  stiU  in 
force,  although  the  punishment  has  been  mitigated,  first,  to  trans- 
portation for  life,  or  for  seven  years,  or  imprisonment,  by  1  Vie^  c  84. 

The  prisoner's  Counsel  contended  that  the  case  did  not  fall  within 
89  G.  3,  c.  63,  inasmuch  as  that  statute,  although  using  the  genertl 
terms,  *'any  bill  of  exchange,"  must  be  construed  as  confined  to 
inland  bills  of  exchange  only,  inasmuch  as  a  subsequent  statute, 
namely,  the  43  6.  8,  c.  139^  amounts  to  a  legisladve  exposition 
of  the  39  G.  3,  and  to  a  declaration  that  the  latter  Act  did  not 
include  foreign  bills. 

The  43  G.  3,  c.  139,  is  intituled  *<  An  Act  for  preventing  the 
"  forging  and  counterfeiting  of  foreign  bills  of  exchange,  and  of 
**  foreign  promissory  notes,  and  orders  for  the  payment  <tf  money; 
"and  for  preventing  the  counterfeiting  of  foreign  copper  money;" 
and  enacts,  amongst  other  things,  that,  if  any  person  shall,  within 
any  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
falsely  make,  forge  or  counterfeit,  &c.,  any  bill  of  exchange,  par- 
porting  to  be  the  bill  of  exchange  of  any  resident  in  any  foreign 
state  or  country,  with  intent  to  defraud  any  person  whatsoever— 
whether  such  bill  of  exchange  be  in  the  English  language,  or  in 
any  foreign  language  or  languages — or  partly  in  one,  or  partly  in 
the  other,  or  shall,  within  any  part  of  the  United  Kingdom,  utter, 
&c.,  any  such  forged  bill  of  exchange,  every  person  so  o£Eending 
shall  be  deemed  to  be  guilty  of  felony,  and  be  transported  for  any 
term  not  exceeding  fourteen  years. 

The  statute  43  G.  3,  c.  139,  being  an  enacting,  and  not  a  decU- 
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ratory  statote.  Counsel  for  the  prisoner  submitted  that  the  bill  set  M.  T.  1857* 

■^                                                 *^                                                                      Cr.  Appeal. 
forih  in  the  indictment  fell  expressly  within  the  description  of  the     ^— v ' 

THE    QUEXH 

enactment,  which,  for  the  first  time,  made  the  forgery  of  such  a  bill  ^^ 

criminal,  and  made  it  punishable  in  a  different  and  less  penal  way  bobxbts. 
than  the  39  G.  3,  c.  63,  had  made  the  ofiences  therein  mentioned 
punishable.  That  had  the  forgery  of  a  foreign  bill  of  exchange 
been  understood  to  have  been  provided  for  by  the  39  G.  3,  the 
43  (?•  3,  c.  139>  would  have  been  unnecessary;  and  that  if  the 
39  G.  3,  c.  63,  had  embraced  such  a  case  as  the  present,  the 
Legislature  must  be  supposed  to  have  intended  to  alter  the  39  G.  3, 
c  63,  so  far  as  related  to  the  punishment ;  and  further,  that  if  the 
4S  (?•  3,  c  139,  was  introductive  of  a  new  law  as  to  the  forgery  of 
foreign  UUs,  it  must,  in  Ireland  (where  it  is  still  unrepealed),  be 
oonsidered  as  the  only  statute  applicable  to  foreign  bills,  in  which 
eaae  the  indictment  could  not  be  supported  under  it,  inasmuch  as, 
although  it  provides  for  the  case  of  forging  the  bill  of  exchange 
itself,  it  is  silent  with  respect  to  the  forging  or  uttering  of  an  tii- 
darsemefU  upon  a  bill. 

The  cases  of  Rex  v.  Dick  (a).  Rex  v.  WKay  (&),  were  relied 
upon  by  the  prisoner's  Counsel,  and  also  a  passage  in  Chitiy't  Cri^ 
mUnaiLaWf  vol.  3,  p.  1034,  in  which  Mr.  Chitty  seems  to  have 
been  of  opinion  that  the  43  G.  3,  c.  139,  had  been  passed  in  con- 
sequence of  the  previous  English  statutes,  2  G.  2,  c.  26,  and  7  (?•  2, 
o.  22  (which  are  analogous  to  the  Irish  Act  39  G.  3,  c.  63),  having 
ineluded  only  inland  bills. 

The  43  G.  3,  c  139,  has  been  repealed  as  to  England,  so  fisur  as 
It  relates  to  the  present  inquiry,  by  the  11  (?.  4,  and  1  FT.  4,  c  66, 
which  consolidates  the  English  Acts  relating  to  forgery,  and  in  the 
drd  section  enacts  substantially  the  provisions  in  the  English  statutes 
of  (?•  2 ;  but  Ireland  is  expressly  excluded  from  the  operation  of 
1  IF.  4,  c  66,  and  consequenrtly  the  43  (?.  3,  c  139,  is  in  force  in 
LrelaDd  with  respect  to  any  ofiences  which  properly  and  in  point  of 
law  fidl  within  it. 

The  30th  section  of  1  W.  4,  c.  66,  was  adverted  to,  as  afibrding 
some  Ugfat  as  to  the  proper  construction  of  the  3rd  section,  and  as 

(«)  1  Leach,  C.  C„  68.  (b)  Bnsa.  ft  By.  7K 
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IL  T.  1857.  showing  that  a  bill  of  exchange,  such  as  was  the  subject  of  the 

Cr,  AppeaL 

" V '     present  indictment,  would  come  within  the  words  of  that  sectioD, 

THE    QUEXN 

1^,  consequently  within  the  similar  words  of  the  39  Cr.  3,  c  63  (7r.j 

BOBXBTs.  ^o  direct  authority,  as  it  appeared  to  me,  had  been  adduced 
bearing  upon  the  point  submitted  by  the  prisoner's  Counsel;  lad 
as  the  case  is  one  of  considerable  importance,  and  as  a  serious  and 
possibly  extensive  class  of  offences  in  Ireland  are  dispunishable^ 
should  the  objection  made  by  the  prisoner's  Counsel  prevail,  I 
thought  it  right,  with  the  concurrence  of  Baron  RicBUk.u>8,  to  resem 
the  point  for  the  consideratiton  of  the  Court  of  Criminal  Appesl, 
and  to  respite  the  sentence. 

The  questions,  therefore,  upon  which  I  respectfnilj  request  the 
opinion  of  the  Judges  are: — ^First,  whether  the  indictment  in  thii 
case  (that  is,  so  far  as  it  sets  out  the  instrument)  is  sustainable 
under  any  statute  in  force  in  Ireland,  and  if  so,  what  statute? 
Secondly,  if  the  facts  charged  in  the  indictment  do  not  constitute 
an  offence  within  any  such  statute,  do  they  disclose  any  indictable 
offence  at  Common  Law  ? 

I  have  only  to  refer,  in  addition,  to  one  or  two  cases  not  dtad 
on  the  argument,  and  also  to  a  precedent  which  I  have  found.  The 
CAses  are  Rex  v.  Kirkwood{a\  and  Rex  v.  Gold9iain{P).  The 
precedent  is  to  be  found  in  the  Crown  CircuU  ComfHumum^  p.  254 
(edition  of  1820),  and  purports  to  be  upon  the  statutes  2  G,% 
and  7  6.  2  (Eng.)^  and  was  framed  long  before  the  43  6.  3,  c  139^ 
This  precedent  is  adopted  by  Mr.  Siarkie  in  his  volume  on  Crimimd 
Pleading^  who,  although  he  wrote  long  subsequently  to  48  (r.  3^ 
c.  139,  does  not  refer  to  that  Act,  but  only  to  the  statutes  of  ff.  2. 

(Signed)        Richabd  W.  Grmxxn. 

J.  A.  Curran  and  IV.  J.  Sidmeyy  for  the  prisoner. 

Corballis  and  H,  CancannoHj  for  the  Crown,  in  addition  to  the 
authorities  mentioned  in  the  case  stated,  cited  Regina  v.  PmU€m{e)\ 
4  Stephen'e  Corns.,  p.  205,  2nd  ed. ;  2  Eoit^  P.  C,  p.  852. 

Cur*  oA  vulL 

(a)  1  Moo.,  C.  C,  311.  (6)  3  Bra.  %  B.  901. 

(0  Jabb.,  C.  C,  48. 
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.     MoNAHAN,  C.  J.  M.  T.  1857. 

This  case  was  reserved  from  the  late  Commission,  by  Richabds     v^l^-v ' 

«nd  Gexknb,  BB.     The  prisoner,  Helen  Roberts,  was  charged  with  ^™* 

forging  the  indorsement  of  Mary  McCarthy  on  a  bill  of  exchange,      bobe&ts. 

which  appears  upon  the  indictment  to  have  been  drawn  in  Phila-       i^^Tso. 

delphia,  dated  the  4th  of  April   1857,   and  directed  to  Messrs. 

Corscadden  &  Co.,  Londonderry ;  and  by  this  bill,  Robert  Taylor 

and  Co.  required  Messrs  Corscadden  &  Co.  to  pay  Mary  McCarthy 

or  order  the  sam  of  £1.  10s.  for  value  received.    At  the  trial,  it 

appeared  that  the  bill  was  in  fact  drawn  in  Philadelphia,  in  the 

United  States  of  America ;  but  it  was  supposed  that  the  objection 

oould  be  taken  in  arrest  of  judgment,  as  the  bill  of  exchange,  as  set 

forth  in  the  indictment,  purported  to  be  drawn   in  Philadelphia: 

this  however  is  a  mistake;  there  is  nothing  in  the  indictment  to 

ahow  that  the  Philadelphia  where  the  bill  was  drawn  may  not  be 

the  name  of  a  place  in  Ireland.  We  do  not,  however,  intend  turning 

the  party  round  on  an  objection  of  this  sort ;  we  shall  dispose  of 

the  ease  as  if  the  objection  was  taken  in  the  course  of  the  case. 

It  is  alleged  on  the  part  of  the  prisoner  that,  inasmuch  as  this  bill 

of  exchange  is  drawn  in  the  United  States,  though  upon  a  person 

FBsident  in  this  country,  and  payable  to  the  order  of  a  person 

reaident  in  this  country,  and  payable  in  this  country,  that  there 

ia  oo  Act  of  Parliament  rendering  the  forging  of  the  indorsement 

of  the  person  so  resident  in  this  country,  to  whose  order  the  bill 

hi  payable,  a.criminal  offence.    The  question  is,  whether  this  case 

comes  within  the  39  G.  3,  c.  63,  s.  1  (Ir.J,  which  makes  the  offence 

of  forging  *^  any  bill  of  exchange,"  or  ^'  endorsement  of  any  bill 

of  exchange,"  a  felony  punishable  with  death  ?    The  punishment 

under  this  Act  has  however  been  mitigated  to  transportation  or 

imprisonment,  by  subsequent  Acts.*    Now,  there  is  no  doubt  that 

the  words  of  this  Act  of  Parliament  are  sufficiently  large  to  embrace 

aD  bills  of  exchange,  whether  foreign  or  inland ;  and  I  think  there 

oan  be  no  doubt  also  that  the  forging  of  the  indorsement,  in  the 

pieaeni  case,  of  a  person  resident  in  this  country,  on  a  bill  payable 

in  this  country,  is  within  not  only  the  words  but  ,the  mischief 

•  1  Vie.,  c.  84  ;  16  A  17  Ftc„  c  99;  20  &  21  Vic,  c  3. 
VOL.  7.  42  L 


330  COMMON  LAW  REPORTS. 

M.  T.  1857.  of  the  Act.     The  question  is,  whether  there  is  anything  to  take 
vJ   ^        '    the  present  case  out  of  that  enactment  ?    The  argument  for  the 
^  prisoner  is  that,  because  the  subsequent  Act,  the  48  6.  3,  c.  139i 

aoBEBTs.  expressly  makes  the  forging  of  foreign  bills  a  felonj,  punishable 
bj  transportation,  that  this  impliedly  amounts  to  a  legislative 
declaration  that  foreign  bills  of  exchange  are  not  within  the  enact- 
ment of  the  previous  Act,  the  39  G.  3,  c  63 ;  and  cases  have  been 
referred  to  which,  it  is  alleged,  show  it  was  considered  at  least 
doubtful  whether  foreign  bills  would  come  within  this  latter  Act 
The  first  case  cited  is  Regina  v.  Diek{a\  where  the  note  which 
was  forged  was  a  Scotch  one,  made  and  payable  in  Scotland,  and 
so  appearing  upon  the  face  of  it:  so  also  the  case  of  Rtz  t. 
M*Kay  (h) ;  the  document  forged  was  the  promissory  note  of  a 
Scotch  corporation,  payable  of  course  in  Scotland.  The  argument 
of  Counsel  for  the  prisoner  in  that  case  was,  that  the  note  in 
question  could  only  be  sued  for  in  Scotland,  was  altogether  a 
foreign  contract,  and  therefore,  it  was  asserted,  not  within  the  Act 
It  may  be  doubted  whether  that  was  the  true  ground  oi  the  decision, 
or  whether  it  was  not  that  the  Corporation  in  question  liad  no 
power  to  issue  notes  at  all;  but,  whether  this  be  so  or  not^  these 
cases  show  that  the  doubt  which  existed  upon  the  previous  Knglish 
Act,  and  therefore  upon  the  Irish  one  (39  G.  3,  c.  68),  was  alto- 
gether with  reference  to  the  forgery  of  bills  of  exchange  in  them- 
selves altogether  foreign  contracts;  but  no  such  doabt  was  ever 
suggested  in  relation  to  bills  which,  though  drawn  abroad,  were 
payable  in  this  country  to  the  order  of  a  person  residing  here. 
The  43  6.  3,  c  139,  recites^  that  the  practice  of  forging  foreign 
bills,  &C.,  had  greatly  increased,  and  that  plates  of  such  notes,  IhUs 
and  orders,  had  been  in  some  instances  engraven  within  the  United 
Kingdom,  &c. ;  and  that  it  is  expedient  that  effectual  provision 
should  be  made  for  preventing  the  same ;  and  enacts,  thai  if  anj 
person  shall,  within  any  part  of  the  United  Kingdom,  fcn^  anj 
bill  of  exchange,  &c'.,  purporting  to  be  the  bill  of  exchange,  ^ 
of  any  foreign  prince,  state  or  country  whatsoever,  &c,  or  of  anj 
person  residept  in  any  foreign  state  or  country,  &c^  every  pencm 

{a)  1  Leach.,  C.  C,  6B.  (6)  Run.  k  By,  G.  C,  71. 
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so  offending  shall  be  guilty  of  felony,  punishable  by  transportation.  M.  T.  1857. 

This  stetute  evidently  appUes  to  bills  made  and  purporting  to  be    "^ji^* 

made  out  of  this  country,  and,  in  the  dominion  of  a  foreign  prince,  ^ 

^bc,  leaving  wholly  unprovided  for  indorsements  on  bills  purporting.     bobebts» 

to  be  made  out  of  England  in  any  of  the  English  colonies.    There 

is  an  express  saving  at  the  end  of  the  2nd  section,  providing  that 

nothing  in  the  Act  contained  "shall  extend,  or  be  construed  to 

**  extend,  in  any  manner  whatsoever,  to  repeal  or  alter  any  law 

*^Qr  statute  then  in  force  for  the  prevention  or  punishment  of 

**  forgery  in  any  respect  whatsoever,  within  any  part  of  the  United 

^Suudgdom.'*     This  is  an  express  legislative  enactment,  that  this 

Act  shall  not  in  any  manner  alter  the  then  existing  Acts  for  the 

prevention  of  forgery.     We  are  therefore  obliged  to  determine  what 

18  the  true  construction  of  the  previous  Act,  the  39  G,  3,  c.  63. 

What  is  to  take  out  of  this  statute  the  case  of  the  forgery  of  the 

indorsement,  in  this  country,  of  a  bill  of  exchange,  though  drawn 

abroad,  upon  which  an  action  may  be  brought  in  this  country  ?  The 

case  does  not  depend  upon  abstract  reasoning ;  and  it  is  impossible 

to  doubt  but  that  Kirkwoodt  ease  (a)  is  strongly  in  point  with  the 

present  case.    There  may  be  some  doubt  as  to  the  grounds  of  that 

decision  in  Moodif9  Reports;  but  th^  argument  of  Sir  Greorge 

liOwin  (b)  puts  it  upon  the  proper  ground,  namely,  that  the  offence 

was  complete  in  England,  and  although  the  note  forged  in  that  case 

was  an  Irish  one,  yet  the  Governor  and  Company  of  the  Bank 

of  Ireland  might  be  sued  upon  it  in  England. 

Since  the  argument  in  the  present  case,  my  Brother  Gbeene 
has  found  a  case,  Ryland^s  ease  (e),  in  a  volume  of  remarkable 
cases  tried  at  the  Old  Bailey,  in  which  the  prisoner  Ryland  was 
convicted  and  executed,  for  forging  the  indorsement  of  a  person 
resident  in  London,  on  a  bill  on  London,  drawn  abroad ;  that  case 
IB  in  every  respect  similar  to  the  present.  There  is  also  a  civil 
case,  Mead  v.  Young  (cT),  which  was  an  action  against  ah  acceptor 
of  a  bill  of  exchange  drawn  at  Dunkirk,  by  a  person  resident  there, 
on  a  London  merchant,  payable  to  the  order  of  Henry  Davis,  a 

(a)  1  Moo.,  C.  C,  311.  (6)  Lewin,  C.  C,  142, 144. 

(c)  Old  BsUey  Rep.  316.  (d)  4  T.  B.  28. 
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M.  T.  1857.  person  also  resident  in  England.  Lord  Kenyon  held  at  the  trial 
^j^  ppe ^  ^^^^  because  the  indorsement  was  that  of  H.  Davis,  it  could  not 
be  shown  by  evidence  that  the  H.  Davis  who  indorsed  the  bill 
BOBBB^s.  was  not  the  H.  Davis  to  whose  order  it  was  made  payable ;  but  the 
other  three  Judges  were  of  opinion  that  that  was  a  mistake ;  and  in 
the  course  of  their  judgments,  both  Buller  and  Ashurst^  JJ.,  dearlj 
lay  it  down  that,  if  H.  Davis  who  indorsed  the  bill  could  have  been 
caught,  he  would  have  been  hanged  for  the  forgery. 

We  entertain  no  doubt  that,  upon  the  true  constMiction  <^  the 
39  G.  3,  c.  63,  and  the  proviso  in  the  48  (?.  3,  c  139,  s.  2,  and 
also  upon  the  general  principle  that  an  affirmative  Act  of  Parliamait 
does  not  impliedly  repeal  a  previous  one,  that  the  prisoner  wis 
properly  convicted.  I  have  omitted  to  mention  the  referenee  to 
the  1 1  (?•  1,  and  1  W,  4,  c.  66 ;  but  that  Act  is  dearly  oorroboratiTe 
of  the  view  which  we  have  taken  of  the  ease,  beeanae  that  Act, 
by  the  29th  section,  is  not  to  extend  to  Scotland  or  Irelaiid  $  but 
by  the  30th  section,  express  provision  is  made  for  its  applicatioo, 
so  far  as  England  is  concerned,  to  the  forging  or  uttering  in 
England  of  bills  of  exchange  purporting  to  be  made  or  aotoallj 
made  out  of  England. 

My  Brothers  Cbamfton,  Pennbyathsb  and  Kboqh,  who  are 
not  now  present,  concur  in  this  judgment. 

Convictioii  affirmed. 


Note. — The  prisoner  was  sttbseqnently  sentenced  bj  Cbamptov,  J.,  at  tbt 
GommiBsion  Court,  Dablin,  on  the  7tli  of  December  1857,  to  thxee  jean*  peail 
servitude. 
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H.  T.  1858. 

CofuoL  Ckamm 


DEERING  and  others  v.  LAWLER.* 

March  2. 


Ejectment  on  Title. — The  defendant  pleaded  for  defence,  upon  A  lease,  grant- 
ed in  excess  of 

equitable  grounds,  that,  by  an  indenture,  dated  12th  of  June  1844,  a  leasing  pow- 
er, bat  opera- 

tbe  lands,  which  were  the  subject-matter  of  the  ejectment,  were  ting  in  Equity* 

-        .  nnder   the   12 

settled  on  M.  D.  Thomas  and  his  assigns,  for  life,  with  remainder  and   13   Vic, 

c  26  8  2a  ft*  A 

to  his  first  and  other  sons  in  tail,  with  power  to  lease  for  twenty-one  contract  for  a 
yean;  and  averred  that,  in  1853,  M.  D.  Thomas  agreed  to  lease  i5P^ia«e,*pS- 

the  lands  to  the  defendant,  for  the  life  of  the  defendant  or  thirty-  !^*   *?  ^! 

^  •'     power,  IS  not 

one  years,  which  should  last  the  longest,  at  a  rent  of  £20,  which  an  equitable 
•'  °  '  defence  to  an 

was  the  best  rent  that  could  be  then  gotten  for  the  same.     That  electment  on 

tke  title,  nnder 

upon  the  treaty  for  the  lease,  M.  D.  Thomas  represented,  and  the  ^e    Common 

Law    Proce- 

defendant  believed,  that  M.  D.  Thomas  had  power  to  grant  a  lease  dnre  Act  (Tr J 

1856,  s.  85. 

for  the  said  term.     That  by  indenture,  dated  5th  of  December  1853,      Sembk^Aa 

M.  D.  Thomas  demised  said  lands  to  the  defendant,  for  the  Ufe  of  a^^®?*  ^J 
the  defendant  or  thirty-one  years,  which  should  last  longest,  at  ^^  equitable 

a  rent  of  £20,  and  subject  to  the  covenants  and  a&reements  therein,  ejectment  on 

''  ®  Ae  title,  with- 

That  the  said  lease  was  made  honajide^  and  was,  in  every  respect,  in  the  mean- 

ing   of  that 
authorised  by  and  in  conformity  with  the  said  power,  save  as  to  the  section. 

term  and  duration  thereof.    That  immediately  upon  the  execution  of  cbampton  J. 
tlie  lease,  the  defendant  entered  into,  and  had  since  continued  in  ^<  J^^!?^  ^' 
possession  of,  the  lands,  and  had  expended  large  sums  of  money  ^^a^^  u 
in  improving  and  draining  them.  That  M.  D.  Thomas  died  in  1865,  senred  npon. 
and  that  the  plaintifis  had  no  title  to  the  land,  other  than  under  the 
limitations  of  the  indenture  of  12th  of  June  1844.    And  the  defend- 
ant alleged  that  the  lease  of  the  5th  of  December  1853  was  valid  as 
a  snbdsting  lease  in  Equity,  for  the  term  of  twenty-one  years  from 
the  'date  thereof,  which  term  was  still  unexpired,  at  the  rent  and 
subject  to  the  covenants  and  reservations  therein  contained. 

*  Coram  Monahan,  C.  J. 
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CcntoL  Cham. 


E.  HayeM  now  moved  tliat  this  defence  be  set  aside.  The 
defence  does  not  disclose  any  grounds  upon  which  a  Coitrt  of  Equity 
would  grant  a  perpetual  and  unconditional  injunctioiu  Thekue 
set  out  in  the  defence  is  an  excessive  execution  of  a  power  to  lease ; 
and,  at  the  utmost,  it  can  only  operate,  hj  virtoe  of  the  12  &  13 
Ftc,  c.  26,  s.  2,*  as  a  contract  for  the  grant  of  a  valid  lease  under 
the  power,  upon  such  terms  as  the  Court  of  Chancery  might  impose. 
The  power  only  authorises  the  creation  of  a  chattel  interest ;  but 
the  lease  in  question  attempts  to  create  a  freehold. 

[He  was  then  stopped  by  the  Court.] 


C.  ShaWf  contra. 

I  admit  that  a  defence  cannot  be  pleaded  as  an  equitable  defence 
under  the  Common  Law  Procedure  Act  1856,  s.  85,  if  it  discloses 
cross-equities  which  are  to  be  adjusted  between  the  parties,  so  that 
a  Court  of  Law  cannot  do  complete  and  final  justice  in  the  esse. 
This  is  clearly  laid  down  by  Coleridge,  J.,  in  Gee  v.  Smart  (a)  :— 
The  question  is,  whether  this  is  such  a  plea  as,  under  the  83rd 
section  of  the  Common  Law  Procedure  Act  1854  fSng.J^  we  are 
'*  authorised  to  receive?  and  several  cases  have  decided  that^  to  make 

(a)  26  Law  Jour.,  Q.B.,  305,  307;  S.  C,  8  Jar.,  N.S.,  1057, 1058. 


« 


« 


*  This  flection  is  as  followfl : — "  And  be  it  enacted,  that  where,  in  the  intended 
exercise  of  any  such  power  of  leasing  as  aforesaid,  whether  derived  under  an  Act 
of  Parliament,  or  under  any  instnunent  lawfully  creating  tiich  power,  a  lease  has 
been  or  shall  hereafter  be  granted,  which  is,  by  reason  of  the  non-obserranoe  or 
omission  of  some  condition  or  restriction,  or  by  reason  of  any  other  deviatioii  from 
the  terms  of  sach  power,  invalid  as  against  the  person  entitled,  after  the  detenni- 
nation  of  the  interest  of  the  person  granting  such  lease,  to  the  reversion,  or  against 
other  the  person  who,  subject  to  any  lease  lawfully  granted  under  sadb.  power, 
would  have  been  entitled  to  the  hereditaments  comprised  in  each  lease;  sudi 
lease,  in  case  the  same  have  been  made  bona  fide,  and  the  lessee  named  therein,  hii 
heirs,  executors,  administrators  or  assigns  (as*  the  case  may  require),  have  enteied 
thereunder,  shall  be  considered  in  equity  as  a  contract  for  a  grant,  at  the  request 
of  the  lessee,  his  heirs,  executors,  administrators  or  assigns  (as  the  case  may 
require),  of  a  valid  lease  under  such  power,  to  the  Uke  purport  and  effect  as  mdi 
invalid  lease  as  aforesaid,  save  so  far  as  any  variation  may  be  neceasaiy.  in  older 
to  comply  with  the  terms  of  such  power ;  and  aU  persons  who  would  have  been 
bound  by  a  lease  lawfully  granted  under  such  power  shall  be  bound  in  equity  by 
such  contract." 

Proviso,  where  grantor  or  reversioner  is  willing  to  confirm  the  lease  without 
variation. 
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;*'it  Buehf  the  facts  it  discloses  most  entitle  the  defendant  to  an  H.  T.  18$8. 
**  ahsolate  and  perpetual  injunction,  against  the  judgment  which  the 
*'  plaintiff  might  otherwise  have  obtained  at  Law.  If  our  Common 
** Law  judgment,  on  the  plea  for  the  defendant,  will  not  do  final 
*^  justice  between  the  parties — but  the  plea  is  in  the  nature  of  a  bill 
**  in  Equity,  calling  upon  the  Court  for  that  sort  of  conditional  and 
*'  manifold  award,  which  is  in  the  nature  of  a  decree  in  Equity,  and 
**  not  a  judgment  at  Law — ^we  cannot  entertain  it,  because  we  have 
**  no  authority  to  pronounce  or  machinery  to  enforce  such  an  award.'' 
•— [MoNAHAN,  C.J.  Assuming  now  that  you  are  entitled  to  relief 
under  the  12  &  13  Vie*j  c.  26,  your  present  lease  operates  as  a  con- 
tract for  a  valid  lease  for  twenty-one  years,  pursuant  to  the  leasing 
power ;  then  the  lessee  must  covenant  to  yield  up  possession  of  the 
demised  premises  at  the  expiration  of  that  period ;  and  it  is  neces* 
sary  therefore  that  there  should  be  a  perfect  instrument  determining 
the  rights  of  the  parties.] — The  defendant's  lease  operates  as  a  valid 
lease  in  Equity  for  twenty-one  years* — [Monahan,  C.  J.  No ;  the 
statute  says,  **  it  shall  be  considered  in  Equity  as  a  contract  for  a 
grant  of  a  valid  lease."  Suppose  the  defendant  had  gone  into  pos- 
eesdon  of  the  land,  under  an  agreement  in  writing  for  a  lease,  but 
which  did  not  amount  to  a  lease  at  Law,  he  would  have  become  legal 
tenant  from  year  to  year ;  then,  if  an  ejectment  were  brought  after 
adice  to  quit,  would  the  agreement  amount  to  an  equitable  defence 
in  a  Court  of  Law  ?] — Tes,  if  the  agreement,  like  the  lease  set  out 
in  this  defence,  contained  everything  that  was  necessary,  even  to  the 
^Ofvenant  to  pay  the  rent ;  in  such  a  case,  complete  justice  may  be 
done,  by  allowing  the  tenant  to  remain  in  possession  under  his  con- 
tract. This  is  similar  to  the  case  put  by  Cbabcfton,  J.,  in  Tumar 
Ym  M^Aviey  (a) : — "  Suppose  (not  an  uncommon  case  in  this  country) 
**a  tenant  in  possession,  under  an  agreement  to  hold  for  a  certain 
^  time,  at  a  certain  rent,  without  any  contemplation  by  the  parties  of 
^  leases  to  be  executed,  such  a  tenant  may  have  a  fair  ground  of 
^  equitable  defence  against  his  landlord's  ejectment  on  the  title ;  or, 
**aappofle  the  case  of  a  tenant  holding  under  a  lease  for  lives  renew- 
'^able,  and  the  Uves  to  be  extinct,  without  default  upon  the  tenant's 


(a)  6  Ir.  Com.  Law  Bep.  246, 257. 
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H.  T.  Id58.  ''party  in  sach  a  case,  on  eqaitable  plea  would   be  open  to  the 
OmMlCkam.  ^^  ^^^^^^^^^1,  rphe  true  principle  which  governs  the  Coort,  in  the  ex»- 

cise  of  the  equitable  jurisdiction  given  bj  the  Common  Law  Proee- 
dure  Act  1856,  is  laid  down  by  Pigot,  C.B.,  in  JSjine  v.  Tke  DMm 
and  Wieklow  Railway  Campan^f  (a) : — ^*'  What  we  have  therefbre 
"  to  consider  is,  will  this  replication  tend  or  fidl  to  do  jnatice  between 
''the  parties?"     And,  after  commenting  on  8<Mne  EIngliah  authori- 
ties, the  learned  Judge  proceeds : — ''  The  plain  and  clear  principle 
«  decided  by  these  cases  is,  whether  or  not  there  is  an jthing  snbstan- 
'*  tial  to  be  done  by  a  Court  of  Equity,  that  could  not  be  done  bj  as 
*^  in  granting  the  remedy  here  sought?"    In  that  casOy  an  equitaUs 
replication  was  sought  to  be  pleaded  to  a  contract  aet  ap  in  answer 
to  an  action  for  work  and  labour ;  it  was  not  an  ejectment,  as  in  the 
present  case,  hot  the  principle  in  either  case  is  the  aame.      Substaa- 
tial  justice  will  be  done  by  allowing  the  tenant  to  remain  in  pones- 
sion  under  an  instrument  which  admittedly  is  conformable  to  the 
leasing  power  in  all  respects,  except  the  duration  of  the  term  or 
interest. 


E.  Haye9  was  not  called  upon  to  reply. 


MONAHAN,  C.  J. 

As  far  as  I  can  form  an  opinion,  in  this  case,  of  the  facts  stated 
in  the  equitable  defence  before  me,  the  defendant  is  entitled  to  relief 
in  Equity,  by  filing  a  cause  petition  to  oblige  the  plaintiff  to  grant 
such  lease  as  the  defendant  claims  to  be  entitled  to ;  and  I  have  no 
doubt  that,  pending  such  suit,  the  defendant  will  obtain  an  injunc- 
tion to  prevent  the  plaintiff  executing  an  habere  founded  on  the 
judgment  in  this  cose.  But,  though  this  is  my  opinion  on  the 
merits  of  the  case,  still  I  am  of  opinion  that  the  case  ia  not  one 
for  an  equitable  defence  in  a  Court  of  Law ;  such  a  defence  can 
be  available  in  a  Court  of  Law,  only  where  the  defendant  ia  entitled 
to  an  injunction  absolutely  in  a  Court  of  Equity,  and  where  nothing 
more  remains  to  be  done.  In  this  case,  which  I  consider  substan- 
tially as  the  case  of  a  defendant  holding  under  an  agreement  for 

(a)  9  Ir.  Jur.  100,  162. 
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a  lease,  a  Court  of  Equity  would  not  grant  an  injunction  in  a  suit  H.  T.  1858. 

,     -        ,  .  , ,  ...         Contol  Cham. 

instituted  merely  for  that  purpose ;  it  would  grant  an  injunction, 

odIj  as  incidental  to  a  suit  for  a  specific  performance  of  the  agree- 
ment for  the  lease.  It  is  the  right  of  the  landlord  to  have  the 
agreement  specifically  executed  by  the  execution  of  regular  leaaes, 
defining  the  legal  rights  of  the  parties  ;  and  the  tenant  cannot  pre- 
vent the  landlord  enforcing  his  legal  right  to  recover  possession  of 
•  the  lands,  except  by  submitting  to  execute  a  regular  lease.  With 
rfeepeet  to  the  cases  to  which  I  have  been  referred,  in  which  Mr. 
Justice  Cramfton  seems  to  have  expressed  an  opinion  that,  in  a 
case  like  the  present,  or  the  case  of  a  tenant  holding  under  a  lease, 
with  covenant  for  renewal,  the  defendant  would  be  entitled  at  Law 
to  file  such  an  equitable  defence,  I  do  not  profess  to  distinguish 
Boeh  cases  from  the  present ;  but  the  point  did  not  arise  for  decision 
before  him.  If  he  had  decided  the  precise  point,  I,  sitting  here 
•lone,  would  not  feel  myself  at  liberty  to  overrule  a  decision  of  his ; 
but,  as  the  matter  arose  merely  incidentally  before  him,  I  do  not 
feel  myself  precluded  from  acting  on  the  opinion  I  entertain,  and 
which,  if  the  case  were  argued  before  him,  as  it  has  been  before  me, 
I  think  he  also  would  entertain.  I  am  aware  of  the  cases  in  which 
s  defendant  has  been  allowed  to  plead,  as  an  equitable  defence,  that, 
bj  mistake,  a  particular  clause  was  introduced  into  or  omitted  firom 
the  agreement  on  which  the  action  was  brought,  though  it  was 
insisted  that  the  only  remedy  the  party  had  was  a  proceeding  in 
H  Court  of  Equity  to  reform  the  agreement  There  are  cases  in 
which  all  the  rights  of  the  parties  may  be  finally  determined 
in  the  particular  action ;  but,  in  my  opinion,  they  have  no  applip 
cation  to  a  case  like  the  present,  where  the  tenant  claims  to  hold 
the  lands,  the  subject  of  the  ejectment^  for  a  term  of  several  years. 
In  my  opinion,,  he  cannot  be  entitled  so  to  hold,  except  on  the  terms 
0f  ezecqting  a  lease.  I  will  therefore  set  aside  the  defence,  but 
lestrain  the  plaintifi*  from  issuing  an  habere  until  the  fifth  day  of 
next  Term,  in  order  to  give  the  defendant  an  opportunity  of  apply- 
ing to  the  Court  of  Chancery  for  an  injunction  in  the  meantime. 


VOL.  7* 
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Common  PUoi 


In  re  TRENCH'S  ESTATE. 


(Common  Pleas.) 


Mmf\2, 


John  Trench  This  was  a  case  sent  by  the  Commissioners  of  the  Incombend 

the  elder,  being 

seised  as    te-  Eistates  Coart  for  the  opinion  of  the  Judges  of  the  Conrt  of  Commoe 

nant  in  tail  of 

the   l&nds    of  Pleas. 

C.|  by  niar>  _,,  _ 

riage  settle-  The  case  stated  as  follows :— John  Trench,  being  seised  in  tail 

of  FebmaiT  ™^®  of  the  lands  of  CaiTaine,  on  his  marriage,  in  1804,  executed  tn 
t^B^lands^^to  ii^^e°t«ro  o^  lease  and  release,  dated  the  28th  of  Februaiy  1804, 
h"id*S'  "'^^d  ^^e^e^y  *^®  ^^  John  Trench,  for  the  considerations  therein  men- 
premises  unto  tioned,  and  by  virtue  of  a  bargain  and  sale  to  them  the  said  Thomss 

the  said  (tnis- 

tees),  and  to  BouDS  and   David    Hutchinson  thereof,   made  br  the   said  John 

the  surviTor  of 

them,  and  to  Trench,   and   bj   force   of  the  statute   for  transferring   uses  into 

the   heirs  of 

such  saryiror,  possession,  <&c.,  conveyed  unto  the  said  Thomas  Bouns  and 


the  term  of  Hutchinson,  and  the  survivor  of  them,  and  to  the  heirs  of  such 
the  ^^'  of  survivor,  the  said  lands  of  Carraine,  to  hold  the  said  premises 
for^if^Md,  ^"^^  ^^®  ^^^  Thomas  Bouns  and  David  Hutchinson,  and  to  the 

in  case  there  gyrvivor  of  them,  and  to  the  heirs  of  such  survivor,  for  a  tenn 
was    issue    of  '  *  •  •" 

both  the  bodies  of  500  years,  without   impeachpient  of  waste,  to  the  use  of  Jolu 

of  JohnTrench 

and  Mary  his  Trench  for  life,   with  power  to  make  leases  in  possession,  with 

wife,    then  to  "  ^ 

the  use  of  the 

eldest  son  for  life.'*  There  was  no  indorsement  of  lively ;  the  deed  was  not  enrolled, 

and  the  trustees,  who  were  not  relatiyes  of  the  parties,  never  entered  into  posseasioit. 

Hubert,  the  eldest  son,  became  of  age  in  1827,  and,  between  that  period  and  18S3,  he 

and  his  father  respectively  confessed  several  separate  judgments.    On  the  marriage 

of  Hubert,  the  lands  were  re-settled  by  a  deed  of  2nd  of  March  1834>  by  which  John 

and  Hubert  conveyed  the  lands  to  trustees,  upon  the  uses  following,  viz.,  to  permit 

Hubert  to  receive  the  issues  and  profits  of  three-fourths,  and  John  of  one-fonith,  of 

the  lands,  during  their  respective  lives ;  and,  in  case  there  should  be  issue  male  of 

said  marriage,  then  to  the  use  of  the  eldest  son  for  life.     In  1836,  John  and  Hubert 

created  a  rentchar^,  to  secure  certain  of  the  said  judgments ;  and,  in  1842,  Hubert 

confessed  anothet  judmient.    There  was  issue  John  Trench  the  younger.  John  the 

elder  died  in  1848.    Hubert  died  in  1853,  having  previously  taken  ihe  benefit  of  die 

Insolvent  Art.    John  the  younger,  who  was  a  minor,  entered,  claiming  under  the 

deeds  of  1804  and  1834. — Held,  that  the  deed  of  1804  could  not  operate  to  pats  a  ' 

freehold  estate,  but  that  its  efiect  was  to  create  immediately  a  term  of  500 years;  that 

the  deed  of  1834  operated  as  a  grant  of  the  reversion  of  the  term,  which  nevertheless 

continued  subsisting  until  disaffirmed  by  the  issue  in  tail ;  that  the  entry  of  John  the 

younger,  claiming  under  the  deed,  had  not  the  efiect  of  avoiding  the  term,  and  that 

as  he  hsid  a  beneficial  interest  in  one  of  the  trusts  of  the  term,  and  was  a  pttrchaser 

for  value,  the  judgment  creditors  had  no  right  against  his  life  estate,  under  the 

3  &  4  Vic,  c.  105,  s.  22, 
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the  consent  of  the  trustees ;  and,  in  case  there  was  issue  of  both  £.  T.  1856. 

the  bodies  of  John  Trench  and  Mary  his  wife,  then  to  the  use     /— — ' 

of  the  eldest  son  for  life,  with  divers  limitations  over.  The  deed  tbbmch. 
atated  a  further  use  to  be,  that  the  intended  wife  should  have  a 
jointure  of  £50  per  annum,  and  a  further  use  that  the  said  trustees 
should  receive  or  borrow,  by  sale  or  mortgage,  or  other  lawful 
means,  any  sum  or  sums  of  money  that  they,  or  either  of  them, 
the  said  Thomas  Bouns,  David  Hutchinson,  John  Trench  or  Mary 
bia  intended  wife,  should  think  prudent,  for  the  portions  of  younger 
children  of  the  marriage,  not  exceeding  the  sum  of  £800,  to  be 
disposed  of  among  such  younger  children  in  such  shares  as  .the 
said  John  Trench  should,  by  his  will  or  other  instrument  in  writing, 
with  the  formalities  therein  prescribed,  direct  or  appoint;  and,  in 
default  x)f  such  appointment  by  the  said  John  Trench,  as  the 
fudd  intended  wife  should  in  like  manner  appoint.  The  deed 
oontained  a  covenant  to  levy  a  fine,  or  suffer  a  recovery,  and  for 
Ibrther  assurance.  This  covenant  was  not  acted  on ;  no  fine  was 
fiver  levied,  or  recovery  suffered ;  nor  was  any  disentailing  assur- 
ance executed  by  John  Trench,  or  any  other  persons  claiming  under 
the  entail.  There  was  no  indorsement  of  livery;  the  deed  was 
not  enrolled,  and  the  trustees  did  not  appear  to  have  entered  into 
or  been  in  possession  of  the  lands.  It  was,  however,  registered  in 
1604. 

John  Trench  died  in  1848.  There  was  issue  of  the  marriage, 
,iwo  sons  and  three  daughters.  The  younger  son  and  one  daughter 
died  in  the  father's  lifetime;  the  eldest  son,  Hubert,  came  of  age 
in  1837,  and  died  in  1853.  During  the  interval  between  1829 
and  1833,  John  and  Hub^  respectively  confessed  several  separate^ 
judgments,  for  various  sums,  to  different  persons.  No  question 
MtOBe  on  the  Statute  of  Limitations  or  Re-docketting  Acts,  respect- 
jing  the  judgments  which  were  still  unsatisfied.  In  1834,  on 
Hubert's  marriage,  John  and  Hubert,  by  a  deed  of  the  2nd  of 
March  1834,  granted  to  George  Ruttledge  and  Henry  Jordan,  for 
a  term  of  500  years,  the  said  lands  of  Carraine,  then  in  the  actual 
possession  of  the  latter,  by  virtue  of  a  lease  for  a  year,  to  hold 
jk>  the  said  George  Ruttledge  and  Henry  Jordan,  their  executory, 
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£.  T.  1856.  administrators  and  assigns,  to  the  following  uses;  that  is  to  stj, 
w-v^>  subject  to  the  jointure  for  John's  wife,  and  the  payment  of  the 
TRENCH.  ^^  ^^^  ^^  £800,  to  permit  Hubert  to  receive  the  issoes  and  profits 
of  three-fourths  of  the  estate,  and  John  do  receive  the  rents  of  one- 
fourth,  during  their  respective  lives,  with  a  right  of  sanrivorship  to 
Hubert  as  to  that  one-fourth,  with  power  to  Hubert  to  make  leases ; 
and,  after  Hubert's  decease,  and  in  case  there  should  be  iasne  mtk 
of  said  marriage,  to  the  use  of  the  eldest  son  for  life,  aild,  after  his 
decease,  to  the  use  of  such  lawful  issue  as  he  may  have,  aooording 
to  priority  of  birth,  with  limitations  over,  very  like  thoee  in  the  deed 
of  1804 ;  to  the  use  also  that  Maria  Jordan,  the  intended  wife,  should 
have  a  jointure  of  £500  per  annum ;  and  also  to  the  me  that  the 
said  trustees,  their  heirs,  executors,  &c^  should  raise  or  boirow 
£800  for  younger  children,  with  a  power  of  distribotion  to  Hubot 
and  his  wife.  This  deed,  which  also  contained  a  covenant  to  levy  t 
fine,  sufier  a  recovery,  and  for  further  assurance,  was  never  regis- 
tered or  enrolled ;  the  trustees  do  not  appear  to  have  ever  been  in 
possession.  There  is  issue  of  this  marriage  one  son,  John  Trendi  t 
minor. 

In  1836,  John  and  Hubert,  by  deed,  granted  a  renteharge  on 
part  of  the  lands  of  Carraine,  to  Martin  O'Hara,  his  ezeeutCMrB,  ta^ 
in  order  further  to  secure  certain  of  the  said  judgments  against  John 
and  Hubert,  which  had  vested  in  him.  By  virtue  of  this  deed, 
O'Hara  entered  into  the  receipt  of  the  rents ;  the  deed  was  regis- 
tered in  1842,  and,  in  the  same  year,  Hubert  Trench  oonfened 
another  judgment  to  O'Hara.  John  Trench,  previous  to  his  deaA 
in  1848,  appointed,  by  deed,  the  £800  mentioned  in  the  deed  of 
1804,  among  his  two  surviving  children.  In  1850,  Hubert  Tiendi 
took  the  benefit  of  the  Insolvent  Debtors  Act,  and  the  usual  judg- 
ment was  entered  up  against  him,  by  the  provisional  assignee^  ftr 
the  sum  of  £2300,  which  included  the  sum  of  £800  mentioned  in 
the  deed  of  1804. 

Upon  this  statement,  the  Commissioners  requested  the  opinion  of 
the  Court  of  Common  Pleas  upon  the  following  questions : 

Is  the  judgment  obtained  in  1828,  by  the  said  Martin  O'Hsn 
against  the  said  John  Trench  the  elder,  a  charge  on  the  lands 
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Against  John  Trench  the  yoanger?  and  can  the  said  lands  be  now  E.  T.  1856. 

taken  in  execation  under  and  subject  to  an  elegit  founded  on  the      , ' 

said  judgment  ?  tbench. 

Same  question,  as  to  the  judgment  obtained  by  said  Martin 
0*Hara  against  said  Hubert  Trench  in  1828. 

Same  question,  as  to  the  judgment  obtained  by  said  Martin 
(yHara  against  said  Hubert  Trench  in  1842. 

John  Trench  the  younger  has  elected  to  take  the  estates  under 
the  deeds  of  1804  and  1834,  in  preference  to  his  title  under  the  old 
eotail,  and  has  entered  upon  them,  making  a  declaration  to  thai 
effect.  Can  he,  by  such  election  and  declaration,  prevent  the  judg- 
ment creditors  from  taking  the  lands  in  execution  ? 

If  the  lands  can  be  taken  in  execution,  is  the  creditor  subject  to 
tlie  jointure  created  by  the  deed  of  1804,  or  the  rentcharge  of  1834, 
or  either  of  them  ? 

And  if,  notwithstanding  such  election,  the  said  judgments,  or  any 
of  them,  are  a  charge  upon  the  said  lands,  are  they,  or  any  of  them, 
charged  thereon  in  priority  to  the  deed  of  settlement  of  1804,  and 
the  chaxges  created  thereby  ? 

J.  E.  Waish  and  P.  Blake,  for  the  judgment  creditors. 

The  question  here  is,  did  John  Trench  take  such  an  estate  as  was 
liable  to  the  judgments,  under  the  22nd  section  of  3  &  4  Vie^  c.  105? 
Thttt  question  depends  upon  the  legal  operation  of  the  deed  of  1804. 
That  deed,  if  not  good  as  a  conveyance  by  lease  and  release,  was 
certainly  good  as  a  covenant  to  stand  seised:  Doe  d.  Lewis  v. 
J9avtef(a).  The  word  ^' grant"  is  sufficient  to  create  a  covenant. 
It  will  be  objected,  on  the  authority  of  Hare  v.  Dix  (6),  that  the 
covenantees  were  strangers  to  the  consideration ;  but  that  case  is 
avarruled  by  Roe  v.  Tranmarr  (c).  The  deed  creates  a  base  fee, 
Whieh  would  not  merge  with  the  remainder  in  tail :  Woodrojffe  y. 
'Dmmelid).  The  base  fee  descended  to  Hubert ;  John  was  remitted. 
Th6  doctrine  of  remitter  is  set  forth  in  Co.  Lit.,  s.  659,  and  in 


(a)  2  M.  4  W.  508.  (6)  2  Sid.  25. 

(c)  2  Wila.  75;  8.  C„  Willes,  682, 
(d)  16  M.  &  W.  786;  S.  C,  2 H.  L.  Cas.  831. 
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E.  T.  1856.  Vtner^M  Abr^  Remitter,  E.    The  effect  of  the  remitter  is,  that  tlie 

^— ^     party  takes  subject  to  all  incuihbrances ;  the  maxim  gui  semtU  eawh 

TRENCH*  modum  sentire  debet  et  onus  applies.  When  John,  the  8ettl(Hr  in  the 
deed  of  1804,  died  in  1848,  the  estate  tail  vested  in  Hubert;  thii 
is  now  an  estate  tail  in  possession  in  John,  and  is  bound  hj  the 
judgments.  The  effect  of  the  deed  of  1804  was  to  give  the  estate 
tail  back  to  John :  Machell  v.  Clarke  (a).  The  tenant  in  tail  can- 
not elect  whether  he  will  be  remitted  or  not;  that  is  decided  in 
Woodroffe  v.  Daniel,  Upon  Hubert's  death,  John  vras  remitted, 
nolens  volens ;  and  by  that  remitter  all  the  estates  created  by  John 
the  elder  and  Hubert  were  destroyed.  The  deed  of  1834  created 
no  estate  of  freehold,  and  had  no  effect  upon  the  estate  tail  except 
to  postpone  its  enjoyment ;  it  passed  nothing  but  the  term,  which, 
being  carved  out  of  the  base  fee,  was  destroyed,  together  with  the 
base  fee.  At  the  death  of  John  the  elder,  Hubert  became  entitled 
to  the  estate  tail.  Hubert  died  in  1853,  and  John  the  yoanger  wis 
under  age  when  the  estates  came  to  him ;  he  therefore  takes  an 
estate  performam  doni,  and,  if  he  was  unable  to  waive  it»  he  takes 
unaffected  by  acts  of  Hubert  and  John  the  elder.  He  cannot  widve 
the  remitter ;  first,  because  he  was  under  age  when  the  estates  came 
to  him ;  secondly,  if  a  tenant  in  tail  be  remitted  to  a  r^ht  of  action, 
he  can  waive  it ;  but  if  he  be  remitted  to  a  right  of  entry,  he  can* 
not :  Viner's  Abr.,  Remitter,  N,  s.  8  and  c.  15 ;  thirdly,  he  cannot 
waive  where  it  is  to  the  prejudice  of  a  third  party :  Vimet^s  Abr^ 
Remitter,  N,  3  ;  Co.  Lit,,  s.  695.  The  following  authorities  wers 
also  cited: — Doe  v.  Saunders {b)\  Duncombe  v.  Waigkfield(e)'» 
Doe  d.  Cooper  v.  Finch  (d) ;  Machell  v.  Clarke  («)• 

•/.  A.  Lawson  and  D,  Lynch^  for  the  guardians  of  the  minor. 

The  deed  of  1804  operated  either  as  a  bargain  and  sale  of  a  term, 

(Mr  as  a  covenant  to  stand  seised ;  it  might  clearly  be  the  latter, 

according  to  Doe  d.  Lewis  v.  Davies  (f).    The  minor  daims  psr 

formam  doni.     The  maxim  ^t  sentit  eommodum  seniire  debet  et 

(a)  2  Salk.  620.  (6)  1  F.  &  S.  18. 

(e)  Hob.  254.  (d)  1  N.  &  M.  130. 

(0  2  Lord  Ray.  778 ;  S.  C,  7  Mod.  18.        r/)  2  M,  A  W.  503. 
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eoold  not  apply  after  the  deaths  of  John  the  elder  imd  Hubert;  E.  T.  185^. 

for  the  judgments  did  not  bind  their  estates.    In  remitter,  the  estate     s ^ * 

most  oome  by  descent.  In  3  Cru.  Dig^  p.  316,  it  is  laid  down  that»  tbbnch. 
*'  To  every  remitter  there  are  necessary  these  incidents,  an  ancient 
*^  right  and  a  new  defeasible  estate  of  freehold,  uniting  in  one  and  the 
*'  same  person,  which  defeasible  estate  must  be  cast  upon  the  tenant, 
'^not  gained  by  his  own  act  or  foUy.**  A  party  cannot  waive  an 
estate  to  which  he  would  be  remitted,  where  the  remitter  would  enure 
to  the  benefit  of  others  as  well  as  himself:  Woodrojffe  v.  Doe  d. 
Darnel  (a).  They  also  cited  Bro.  Ah^  Ac.  Pl.^  p*  10 ;  Craeken  v. 
jKjdeey{b)^  and  Massjf  v.  Batwell{e). 


MoHAHAH,  C.  J.  T.  T.  1856. 

This  is  a  case  submitted  for  our  opinion  by  the  Commissioners  of  *^*<"^  ^^ 
the  Incumbered  Estates  Court  The  substantial  question  in  the 
case  is,  whether  certain  judgments  affect  the  estate  as  against  the 
present  owner,  John  Trench  jun.  ?  That  question  arises  principally 
vpon,  first,  the  construction,  and  secondly,  the  legal  operation  and 
eflbd,  of  certain  deeds. 

The  first  question  is,  what  is  the  construction  and  legal  operation 
of  the  deed  of.  February  1804  ?  The  case  states  that  at  the  time 
of  the  execution  of  this  deed,  which  was  a  settlement  executed  upon 
tlie  marriage  of  John  Trench  the  elder,  the  grantor  was  seised  of  an 
«stale  tail  in  the  lands  of  Carraine ;  and  being  so  seised,  the  deed 
witnessed  that  the  said  John  Trench,  by  virtue  of  a  bargain  and 
■ale  to  the  trustees,  and  by  force  of  the  statute  for  transferring  uses 
into  possession,  bargained,  sold,  &c.,  the  lands  of  Carraine,  unto 
Boons  and  Hutchinson,  the  trustees,  to  hold  the  said  premises  to  the 
Imstees  and  the  survivor  of  them,  and  to  the  heirs  of  such  survivor, 
inr  a  term  of  500  years,  without  impeachment  of  waste,  to  the  use 
of  John  Trench  for  life,  with  power  to  make  leases  in  possession,' 
with  the*  consent  of  the  trustees ;  and  in  case  there  was  issue  of  both 
the  bodies  of  John  Trench  and  Mary  his  wife,  then  to  the  use 
of  the  eldest  son  for  life,  with  limitations  over.    There  is  also  a 

(«)  16M,&W.786.  (6)  Sir  W.  Jones,  60. 

;(e)  4  Dr.  &  War.  58. 
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T.  T.  1856.  piovisioD  in  the  deed  for  the  jointure  of  the  intended  wife,  and  t 
Cownum  Pleat 
^ — V— -^     power  given  to  the  trusteoB  to  raiae  £800  as  portions  for  jouiger 

In  re 

TRBVOH.     children. 

The  first  question  then  is,  what  estate  was  created  bj  tfaia  deed? 
When  this  case  was  first  argued  before  os^  it  was  conceded  thii 
the  operation  of  this  deed  was  to  create  a  freehold  estate,  with 
certain  remainders  over,  and  a  naked  power  to  the  trustees.  It 
however  occurred  to  the  Court  that  the  real  qoestion  in  the  esse 
depended  upon  the  legal  operation  and  construction  of  this  deed; 
and  there  has  been,  accordingly,  a  re-argomeni  for  the  purpose  of 
ascertaining  what  estate  really  passed  under  this  deed  of  1804 ;  and 
it  has  been  contended  that  it  operated  as  a  conveyance  by  lease  and 
release.  We  think,  on  the  authority  of  Doe  v.  SamaderM  (a\  tiiat 
it  cannot  do  so,  the  lease  not  being  sufficiently  recited. 

The  next  question  which  was  argued  was,  whether  this  deed 
could  operate  as  a  covenant  to  stand  seised,  so  as  to  create  a  freeboli 
estate  ?  However,  as  the  trustees  were  not  relatives  of  the  partiefl^ 
there  was  a  difficulty  in  giving  it  such  a  constrocticMi  as  would  make 
it  operate  as  a  covenant  to  stand  seised,  so  as  to  eanre  to  the 
other  uses  of  the  settlement* 

It  has  been  argued,  upon  the  authority  of  Doe  d.  JLewii  v. 
Davies  (5),  that  notwithstanding  the  interposition  of  the  trustee^ 
and  although  they  could  not  take  an  estate,  this  deed  might,  never* 
theless,  operate  as  a  covenant  to  stand  seised  to  the  use  of  John 
Trench  for  life,  with  a  remainder  to  his  first  son  for  life ;  and,  if 
there  were  no  other  objection  to  the  deed,  we  think  that  it  mi^ 
so  operate.  But  we  are  of  opinion,  upon  a  ground  which  has  not, 
I  believe,  been  suggested  at  the  Bar,  that  this  deed  cannot  at  all 
operate  to  grant  a  freehold  estate,  for  a  tenant  in  tail  cannot  ezeoota 
a  settlement  giving  himself  an  estate  for  Hfe,  with  remainder  in  tail 
to  his  issue,  to  take  effect  upon  the  determination  of  his  life  estate.^ 
That  point  was  decided  in  MacheU  v.  Clarke  (c),  where  it  was  held 
that  though  a  tenant  in  tail  may  convey  an  estate,  which  possibly  may 
not  take  effect  until  after  his  death,  he  cannot  convey  an  estate  which, 
by  the  terms  of  the  instrument,  cannot  take  efibct  nntil  after  hif 

(a)  1  F.  &  S.  18.  (6)  2  M.  &  W.  AOS. 

(c)  2  Ld.  Ray.  778. 
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death,  and  therefore  that,  althoagh  the  bargainee,  re-lessee  or  cestui  T.  T.  1856. 

^  ^       .     ,     •        ,  ,  ^  Common  PUai 

que  use  of  a  covenant  to  stand  seised,  dec,  has  a  base  fee,  yet^     ^ — ^^*««^ 

In  f 
notwithstanding  the  covenant  to  stand  seised,  the  settlor  still  eon-      ibxscsu 

tinnes  tenant  in  tail.    The  ground  of  that  decision  was,  that  though 

the  tenant  in  tail  may  make  such  a  conveyance  as  shall  be  binding 

on  the  estate  tail  until  avoided  by  the  issue,  still,  any  conveyance  to 

oommence  after  his  death  shall  be  void,  if  by  possibility  it  may  not 

take  efiect  during  hb  life.     Accordingly,  if  the  deed  of  1804  could 

have  no  operation,  except  to  convey  a  freehold  estate  by  ^oieans 

<^  a  covenant  to  stand  seised,  we  would  have  held  that  it  passed 

nd  estate  whatever.    But  having  regard  to  the  form  of  the  deed, 

which  contains  a  limitation  to  the  trustees  and  their  heirs  for  a  term 

of  500  years,  a  question  arises,  whether  it  comes  within  the  decisiim 

In  JBaUwin^s  ease  (a).    We  are  of  opinion  that  it  does  come  within 

the  reason  of  that  decbion.     One  of  the  points  there  decided  was, 

ShaC  if  a  deed  purports  to  oonvey  an  estate  to  A  and  B,  and  to  heirs 

of  A,  to  hold  to  them  for  99  years,  as  livery  of  sebin  b  necessary 

to  pass  it  to  the  estate  in  fee,  nothing  would  have  passed  but  an 

estate  at  will,  if  the  deed  had  stopped  there ;  but  as  an  estate  for 

years  was  limited  in  the  habendum,  that  was  good  by  the  delivery 

of  the  deed,  it  appearing  to  be  the  intention  of  the  parties  that 

the  word  **  heirs  **  was  void.    We  are  of  opinion,  therefore,  that  the 

deed  of  1804  had  the  effect  of  creating  a  term  of  500  years,  granted 

ioff  the  tenant  in  taiL 

As  to  the  deed  of  1834,  there  can  be  no  doubt,  for  in  it  there 

is  no  limitation  to  trustees  and  their  heirs,  but  an  express  limitation 

to  the  trustees  and  their  executors,  for  500  years.    Therefore  there 

oan  he  no  doubt  but  that  the  deed  of  1834  created  a  term  of  years, 

even  if  the  deed  of  1804  created  no  estate;  but  if  the  deed  of  1804 

did  create  a  term  of  500  years,  then  the  effect  of  the  deed  of  18d4 

was  to  grant  a  reversion,  and  some  thirty  years  having  expired  in 

IfllM,  the  di&td:  of  1884  operated  as  an  immediate  grant  of  the 

re^renion.    Therefore,  in  any  view  of  the  case,  we  think  that  a 

k^  term  was  created  by  the  deed  of  1834,  and  we  also  think  that 

H  legal  term  was  created  by  the  deed  of  1804. 

(a)  2  Coke  Bep.  18. 
VOL.7.  44  L 
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T.  T.  1856.  The  next  question  in  this  case  is,  what  is  the  legal  tSad  of  ■ 
v-i^v — -^  term  created  by  such  a  tenant  in  tail  as  John  Trench  was  at  the 
TRENCH,  time  of  the  execution  of  the  deed  ?  It  is  laid  down  in  MaduU 
▼.  Clarke^  that  if  a  tenant  in  tail  grants  a  term  not  warranted  \ij 
the  enabling  statute  of  Hen.  8,  to  commence  immediatelj,  and  whicii 
may  possibly  commence  during  his  life,  such  lease  is  not  void,  but 
voidable  only;  it  creates  a  voidable  term  in  the  lessee  or  grantee^ 
which,  until  avoided,  continues.  There  are  several  passages  in 
Co.  Liu.  to  the  same  effect  {Co.  LiU.^  46  a  and  46  6).  We  are 
therefore  of  opinion  that  these  two  terms,  being  not  void,  but  void* 
able,  continue  subsisting  terms  until  some  act  avoiding  them  be 
done.  It  was  then  argued  that  the  issue  in  tail  having  entered 
upon  the  lands,  that  was  a  disaffirmance  of  the  pre-existing  tmn. 
There  is  no  doubt  but  that  if  he  entered  with  that  objecti  he  had 
a  right  to  do  so ;  but  it  is  stated  in  the  case  that  he  elected  to 
take  the  premises  under  the  deeds  of  1804  and  1834,  and  that 
ho  entered,  claiming  to  be  entitled  under  those  deeds.  It  maybe 
so ;  there  is  certainly  some  difficulty  in  knowing  which  was  meant, 
but  we  have  come  to  the  conclusion  that  he  entered,  not  asserting 
any  title  in  himself,  adverse  to  the  deeds  of  1804  and  1834.  He 
had  no  legal  estate  under  either  deed,  but  he  took  a  beneficial 
interest  under  the  deed  of  1834.  We  therefore  intend  to  state  in 
our  certificate  that  we  infer  from  the  case  that  he  entered  not  as 
claiming  an  estate  vested  in  himself,  but  as  acting  on  behalf  of 
the  trustees  in  whom  the  legal  estate  was  vested.  That  being  onr 
inference  of  fact,  we  are  of  opinion  that  such  entry  was  no  disaffirm* 
ance  of  the  terms  of  either  deed.  Several  passages  in  Co.  LiU.  show 
that  an  entry  upon  lands  has  not  necessarily  the  effect  of  divesting 
an  estate,  though  the  party  has  a  right  to  enter.* 

We  are  of  opinion  that  if  the  entry  here  was  in  fact  not  an  entiy 
claiming  an  estate  in  the  man  himself,  but  an  entry  claiming  under 
the  trustees,  it  had  not  the  effect  of  annulling  this  term,  but  is  still 
valid  and  subsisting.  Then,  assuming  this  to  be  so,  the  question 
still  remains,  what  are  the  rights  of  the  judgment  creditors  si 
against  the  parties  claiming  under  these  terms  ?   The  judgments  are 

*  See  Co.  Lit.,  49  h ;  also  the  chapter  on  Deseents. 
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all  subsequent  to  the  deed  of  1804,  but  prior  to  the  deed  of  1834,  T.  T.  1866. 
and  therefore,  prima  faciei  prior  to  the  one  and  puisne  to  the  other.  >»  ^  .<> 
However,  we  think  that  all  the  judgments  must  be  considered  as  tbench. 
'  puisne  to  both  deeds,  and  for  the  following  reasons :  they  were 
obtained  against  the  tenant  in  tail  of  an  outstanding  term  (this 
is  not  a  case  of  either  remitter  or  discontinuance).  Therefore, 
during  the  Hie  of  the  party  against  whom  they  were  obtained,  they 
affected  his  life  estate  expectant  on  the  term  created  by  the  deed  of 
1804,  but  prior  to  the  deed  of  1834.  The  22nd  section  of  Figot's 
Act  (8  &  4  Ftc,  c.  105),  which  first  made  judgments  a  charge  upon 
lands,  expressly  saves  the  rights  of  purchasers  for  valuable  con- 
sideration before  the  Act.  Now,  both  the  deeds  in  question  being 
marriage  settlements,  and  persons  claiming  under  them  being  pur- 
chasers for  value,  in  our  opinion  these  judgments  have  no  effect 
agunst  them.  We  go  no  further  than  the  life  estate  of  the  present 
John  Trench.  One  of  the  uses  in  the  settlement  is  declared  to 
be  for  the  first  son  of  the  marriage ;  therefore  he  is  a  purchaser 
fiir  value.  The  legal  term  is  vested  in  the  trustees  for  his  benefit ; 
and  if  we  are  right  in  that,  then  the  judgment  creditor  has  no 
right  as  against  his  life  estate.  If  we  are  right,  the  term  is  a  sub- 
nating  term  during  the  life  of  John  Trench,  and  the  judgment 
eveditors  have  no  rights  as  against  his  life  estate.  They  may  have 
rights  as  against  the  reversioners,  after  the  expiration  of  this  term, 
but  it  is  not  necessary  for  us  to  consider  that  question  now.  We 
shall  therefore  certify  that,  as  against  the  life  estate  of  John  Trench, 
the  judgments  have  no  operation. 

BAiiLy  J.,  Jackboh,  J.,  and  Ksooh,  J.,  concurred. 
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H,  T.  1857. 

CommomPleas. 


BOURKE  V.  BLAKE. 

Jan.  20. 

A  contract,  in  Action    for    breach  of   contract.— 'The    first    paragraph   of  tint 

order  to  be 

binding,  most    smnmons  and  plaint  alleged  ^'  That  the  plaintiff  was  an  architect, 

be  mntoal,  and 

capable  of  be-  "civil  engineer  and  land  surveyor,  resident  with   his  familj  in 

dSier  p9ity.  ^  "  Longhrea,  in  the  county  of  Galway,  and  was  about  to  lemove 

A  plaintiff    <(  •^th  his  said  family  to  WaterviUe.  in  the  county  of  Kerry,  for 
cannot  main- 
tain an  action  "the  purpose  of  setting  up  in  business  there,  at  the  request  of 
for  breach   of 

contract,  "certain  relations,  who  had  offered  to  advance,  as  a  gif\,  a  sua 

where  part  of 
the  promiaes    "of  £250,  to  enable  the  plaintiff,  &c.,  to  set  up  in  bu^neas;  and 

to        be       DAPa  ,^_ 

formed  ^  "that  the  defendant,  in  February  1864,  in  consideration  that  the 
^gwf^en  "plaintiff  would  not  go  to  and  set  up  business  at  WaterviUe,  but 
oon^n^on  "^^uld  remove  from  Loughrea  and  would  undertake  to  beocme 
SJe^laSSriJ  """^®"*  ^"  *  certain  property  of  the  defendant's,  called  BaUy- 
^^.^dwith  "glass,  in  the  county  of  Mayo,  and  would  vndertake  to  set  op 
A  promiBe  "^i^>  in  the  business  of  general  shop-keeper  and  botel-keqwr, 
anoUier  the^'  ''in  a  house  to  be  provided  for  that  purpose  bj  the  defendant, 
^^r^il£^  "  undertook  and  promised  the  plaintiff,  that  he,  the  said  defendant, 

within  the        "would,  within  a  reasonable  time,  let  to  the  plaintiff,  and  put 
meamngofthe  ^  r  •  r 

49 G. 3,0.126.  "him  in  possession,  as  defendant's  tenant,  of  a  hoose  at  Ballyglssik 

The  Court 
will  take  judi-  ''  with  one  acre  of  ground,  at  the  yearly  rent  of  £30 ;  the  said 

of  the  meaning  ^*  house  to  be  fitted  up  for  such  shop  and  for  a  hotel,  and  to 
'  post-master.'   ^'  ^^^^  ^^^  defendant  £400 ;  and  also,  that  he,  the  said  defendant* 

"  would,  within  a  reasonable  time,  let  to  the  plaintiff,  and  pot 
'^  him  in  possession,  as  tenant  to  the  defendant,  of  between  twenty 
^*  and  thirty  acres  of  land  near  Ballyglass,  at  the  rent  payaUe 
'Uherefor  by  the  then  occupying  tenants  thereto;  and  that  be, 
*'the  said  defendant,  would  give  to  the  plaintiff  as  long  a  ktse 
^*  of  his  said  house  as  the  defendant  had  power  legally  to  make 
^Hhereof;  and  also  that  he,  the  said  defendant,  would  procore 
"plaintiff  to  be  appointed  to  the  office  of  post-master  at  Ballj- 
"glass,   when   a  vacancy  should  take  place  in   such   office,  aod 
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**  would    likewise    procure  for  the  plaintiff  the    appointment    of  H.  T.  1857. 
^^  coach  and  car  agent  at  Ballyglaas.      That,  confiding  in  such 


u 


cc 


»s 


«4 


promise  of  the  defendant,  the  plaintiff,  at  the  request  of  the 
defendant,  did  not  go  to  set  up  business  at  Watenrille,  but 
^^  removed  with  his  family  from  Loughrea  to  Balljglass,  and 
^undertook  to  become  resident  there,  and  also  undertook  to  set 
*'Qp  in  business  in  Balljglass,  as  a  general  shop-keeper  and 
**  hotel-keeper,  in  a  house  to  be  provided  by  the  defendant;  and 
**that  although  the  plaintiff  had  always  been  ready  and  willing 
to  perform  in  all  respects  the  said  contract,  and  that  although 
the  defendant  did  let  to  the  plaintiff,  and  did  put  him  in  possession 
^  of  such  one  acre  of  the  said  lands,  and  abo  of  certain  other  twelve 
^  acres  of  the  said  lands,  portion  of  the  said  twenty  or  thirty  acres, 
^as  tenant  from  year  to  year,  yet  the  defendant  did  not,  within 
*^a  reasonable  time  after  the  making  of  the  said  contract,  or  at 
^any  time  since,  let  to  the  plaintiff,  or  put  him  in  possession, 
^  as  the  tenant  of  the  defendant,  of  any  house  in  Ballyglass  fitted 
^'fbr  such  shop  and  hotel;  and  that  although  the  defendant  was 
^  aUe,  legally,  to  make  a  lease  of  the  said  lands  and  of  a  house 
**  at  Ballyglass,  for  his  own  life  or  twenty-one  years,  yet  the 
**aaid  defendant  did  not  give  to  the  plaintiff  any  lease  of  such 
**  house,  with  one  acre  of  ground,  or  any  lease  of  from  twenty 
**to  thirty  acres  of  land  for  such  term  as  he  had  power,  legally, 
^lo  make  thereof,  although  often  required  so  to  do;  and  that 
*^  although  a  vacancy  occurred  in  the  office  of  post-master,  at 
^Ballyglass,  in  1864,  yet  the  said  defendant  did  not  procure 
^dbe  plaintiff  to  be  appointed  post-master  at  Ballyglass,  nor 
^dUd  the  defendant  procure  the  plaintiff  to  be  appointed  coach 
^and  car  agent,  although  requested  so  to  do,  but  hath  broken 
^iihe  said  promises  and  the  said  contract,  whereby  the  plaintiff 
««liitth  lost  great  gains  and  profit." 

Demurrer  thereto  :-^**  That  the  alleged  agreement  of  defendant 
^to  have  plaintiff  appointed  as  post-master,  as  in  said  paragraph 
^stated,  it  part  of  the  entire  consideration  for  the  contract  in 
^Mud  paragraph  stated,  and  is  void  at  law,  as  being  contrary 
*^to  fiuUic  policy,  and  is  contrary  to  the  statute  in  that  case 
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H.  T.  1857.  ''made    and    provided,  and   therefore    renders   the  said  contract 

CiftiuiionPlea$, 

"  invalid,  and  not  hinding  on  defendant,  so  as  to  render  the  de- 
'^fendant  liable  for  the  breach  thereof." 


G,  (yMalley  and  Walter  Baurke^  for  the  demurrer. 

This  contract  is  treated  in   the  summons   and   plaint  as  ooe 
entire  contract.     One  of  the  promises  to  be  performed  bj  the 
defendant,  namely,   the  promise   to   obtain    for   the   plaintiff  the 
office  of  post-master  of  Ballyglass,  is  illegal ;  therefore,  the  entire 
contract    is   void,   and  the  plaintiff  cannot  maintain   hia  action. 
The  1  Ftc,  c.  33,  s.  9,  enacts,   *"  That  the  Post-master  General 
^'maj  appoint  sufficient  deputies,  agents  and  servants  under  him, 
"for  the  better  managing  the  Post-office  revenue,  at  the  several 
"places    within  the  United   Elngdom,  and  other  Her  Majes^s 
"dominions,  where  post  or  post  communications  shall  be  estab- 
^Mished.'*     The  13th  section  enacts  that  the  moneys  arising  from 
the  duties  granted  by  the  Post-office  Acts  shall  be  paid  into  the 
receipt  of  Her  Majesty's  Exchequer,  and  made  part  of  the  Gcni- 
solidated  Fund  of  the  United  Kingdom.      The  15th  section  pro- 
vides   that   there  may  be  reciprocal  application  of  the  revenues 
of  the  British  and  Irish  Post-offices  to  the  servioe  of  each  other. 
The  5   &  6  Ed.  6,  c.    16  {Eng.),  was  an  Act    "against  the 
buying  and  selling  of  offices."     The  49   O.  3,  c  126,  a.  1,  ex- 
tended the  last  mentioned  Act  to  Ireland.      Section  3  enacted 
that  any  person  who  shall  buy  or  sell,  or  pay,  or  receive,  any 
money,  gratuity,  profit  or  reward,  directly  or  indirectly,  for  offices, 
shall  be  deemed  guilty  of  a  misdemeanour.     Section   4  enacts, 
that  if  any  person  shall  pay  or  receive  any  money,  gratui^,  re- 
ward or  profit,  directly  or  indirectly,  for  soliciting  or  obtaining 
offices,  he  shall  be  deemed  guilty  of  a  misdemeanour.  The  defendant 
here  promised  that,  in  consideration  of  the  plaintiff's  coming  to  re- 
side at  Ballyglass,  and  setting  up  in  business  there,  &C.,  he,  the  stid 
defendant,  would  obtain  for  the  plaintiff  the  office  of  poet-master. 
That  promise  was  clearly  illegal,  under  the  Acts  just  cited ;  and  it 
was  part  of  the  entire  contract,  therefore,  the  contract  was  void. 
It  was  also  void  at  Common  Law,  as  being  contrary  to  public 
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policy:  MorrU  y.  3PCullock(a);  Harrington  v.  DuChatel(b) H.  T.  1857. 

[MoNAHAN,  C.  J.  We  have  no  doubt  that,  under  statute  or  at 
Common  Law,  a  contract  to  obtain  the  appointment  to  such  an 
office  is  illegal  and  void.  The  question  is,  can  this  contract  be 
considered  as  divisible?] 

The  following  authorities  were  cited : — Meehelan  v.  Wallace {c)\ 
Thomas  v.  Williams  (d) ;  Law  v.  Law  (e) ;  Hopkins  v.  Preseoti  (f)  $ 
Felherstan  v.  Hutchinson  (g) ;  Waite  v.  Jones  (A). 


«/.  Keman  and  JR.  Lane^  for  the  plaintiff. 

This  contract  is  divisible.  Hopkins  v.  Prescott  does  not  apply. 
There,  the  position  of  the  parties  was  the  opposite  of  that  in  the 
present  case.  Here,  the  illegality,  if  any,  was  on  the  part  of  the 
defendant.  There  was  none  on  the  part  of  the  plaintiff,  who 
may  maintain  his  action  against  the  defendant,  even  though  the 
latter  could  not  sue  him.  If  there  be  several  breaches,  and  the 
consideration  for  one  of  them  b  bad,  the  plaintiff  may  recover 
on  the  others ;  Dawson  v.  Wrench  (t) ;  Morris  v.  Chapman  (k). 
In  Howe  v.  Synge  (Q,  it  was  held  that  a  deed  granting  an  annuity 
within  the  time  included,  by  relation  back,  in  the  Property  Tax 
Act,  and  reciting  the  agreement  for  the  purchase,  at  a  certain 
price,  of  a  certain  annuity,  free  from  the  property  or  income  tax, 
aod  covenanting  for  the  payment  of  it  without  any  deduction  in 
respect  of  the  property  or  income  tax,  or  other  parliamentary  taxes, 
waa  not  void  in  toto^  but  only  to  the  extent  of  the  agreement  for 
payment  without  such  deduction  for  property  or  income  tax. 

It  does  not  appear  on  this  contract  that  it  was  one  contravening 
tlie  49  O.  3,  c.  126.  That  statute  contemplated  a  money  pay- 
ment ;  and,  in  the  cases  cited  on  the  other  side,  the  consideration 
money  payment ;  here  there  was  no  money  payment :  neither 


(a)  1  Amb.  432. 
(e)7A.&E.49. 
(0  8P.W.391. 
(9)  Cio.  Eliz.  199. 
(i)  3  Ezch.  359. 


(6)  1  B.  C.  C.  124. 

(<f)  10  B.  &  C.  664. 

(/)  4  C.  B.  57a 

(A)  1  Scott,  730. 

(A)  Tho8.  Jones  Bep.  24. 


(/)  15  East,  440. 
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H.  T.  1857.  does  there  appear  on  the  contract  any  contemplated  profit  fiv 

the  defendant ;  and  the  Court  will  not  intend  anything  to  cut  down 
the  plaintiff's  cause  of  action.  But^  in  any  oase,  the  Act  oiilj 
makes  parties  entering  into  contracts  which  are  illegal  nnder  the 
Act  guUty  of  a  misdemeanour ;  it  does  not  make  the  instnmieiiti 
containing  such  contract  wholly  void.  If  one  of  two  connderatioiis 
be  good,  that  is  sufficient :  Critp  v.  Cramel  (a).«^MoilAHAiiy  0.  J. 
If  any  portion  of  an  indivisible  contract  be  ilUigalt  it  taints  te 
entire  contract] — If  an  agreement  contains  a  stipulation  which  can 
be  considered  as  divisible,  and  one  part  it  void,  although  the  other 
is  noty  efiect  will  be  given  to  the  latter,  and  the  agreement  will  not 
be  held  to  be  altogether  void :  Price  v.  Oreem  (k)»  It  is  not  aet  out 
on  the  pleading,  nor  can  the  Court  know,  what  the  offiee  of  post* 
master,  mentioned  in  the  summons  and  plaint,  means.  A  post- 
master might  mean  a  keeper  of  post-horses,  and  the  Court  eannel 
presume  that  the  office  of  post-master  is  within  the  49  O.  3^ 
c.  126. 

The  following  authorities  were  also  cited :  SkacMI  ▼• 
Razier(c);  M'AUen  v.  ChmchiU(d)i  Ckesmam  r.  Nambf{€)i 
Coliins  V.  Owy$ine{f). 


MONAHAK,  C.J. 

Jan,  31.  This  case  has  created  some  little  difficulty  in  the  mind  of  the 

Court  The  substance  of  the  action  is  this : — ^The  plaintiff  aUegoi 
that,  having  been  resident  in  Loughrea,  he  was  about  to  remove 
to  Kerry,  at  the  request  of  some  of  his  relatives,  who  had  offined 
to  advance  some  money  for  the  purpose  of  setting  him  up  in  bnsinefli 
there ;  and  that,  in  consideration  that  the  plaintiff  would  give  up  hii 
intention  of  going  to  Kerry,  and  would  reside  in  Ballyglaas  in  the 
county  of  Mayo,  and  would  promise  to  become  a  permanent  lesidaat^ 
and  to  carry  on  business  there,  the  defendant  undertook  to  do 
several  matters ;  namely,  to  build  him  a  house,  and  to  make  him 
a  lease  of  certain  lands  for  the  longest  term  that  he  could,  nnder  tbs 

(a)  Cro.  Jac.  ]28.  (6)  16  M.  &  W.  84i5. 

(c)  3  Scott,  59.  {d)  11  BCoora,  488. 

(e)  2  Ld.  Bay.  1456.  (/)  7  Bing.  423. 


COMMON  LAW  REPORTS. 


353 


BOUBXS 

V. 
BLAKK.* 


tenure  by  which  he  himself  held  his  property;  and  also  that  he  H.T.  1857. 
would  procure  plaintiff  to  be  appointed  post-master  of  Ballyglass,  —  y  ■^  ' 
whenever  that  office  should  become  vacant,  and  that  he  would  also 
procure  for  plaintiff  the  office  of  coach  and  car  agent  in  Balljglass. 
The  defendant  has  demurred  to  the  summons  and  plaint,  upon  the 
ground  that  the  action  is  brought  upon  one  entire  contract,  and  that 
«a  one  of  the  matters  in  the  contract  is  illegal  and  void,  namely,  the 
promise  to  procure  for  plaintiff  the  appointment  of  post-master,  no 
action  can  be  maintained  upon  the  contract  It  has  been  suggested 
that  it  has  not  been  set  out  on  the  pleadings,  and  that  the  Court 
cannot  know,  what  the  office  of  post-master  is ;  but  we  think  that 
there  can  be  no  doubt  that  the  post-master  in  the  town  meant  the 
person  who  officially  receives  the  letters  when  brought  into  the  town 
by  the  Grovemment  mails,  and  that  that  was  the  situation  which  the 
defendant  promised  to  procure  for  the  plaintiff.  It  was  also  con- 
tended that  there  would  be  great  difficulty  in  bringing  this  case 
within  the  Act  of  49  G.  3,  c.  126,  because  the  defendant  was  not 
getting  any  money.  We  have  no  doubt  whatever  but  that,  as  far 
as  the  promise  to  procure  the  office  of  post-master  for  the  plaintiff 
IB  concerned,  this  contract  is  illegal,  and  that  if  the  action  were 
Ibr  breach  of  that  part  of  the  contract,  it  could  not  be  maintained ; 
but  it  is  urged  that,  admitting  that  to  be  so,  still  as  the  contract, 
oonaisting  of  several  matters  distinct  in  their  nature,  is  divisible, 
and  as  the  consideration  is  not  illegal,  the  plaintiff  may  maintain  his 
aetion  for  the  non-performance  of  the  legal  part  of  the  contract, 
though  not  for  that  of  the  illegal  part  There  is  a  passage  in 
CSUity  on  Contracts^  p.  573  (ed.  of  1850),  supporting  that  pro- 
position : — *^  If  a  contract  be  made  on  several  considerations,  one  of 
^  which  Is  illegal,  the  whole  is  void,  and  that,  whether  the  illegality 
^be  at  Conmion  Law  or  statute.  But  when  the  consideration  is 
^  tainted  by  no  illegality,  and  some  of  the  promises  only  are  illegal, 
^'the  illegality  of  these  does  not  communicate  itself  to  or  taint  the 
^others,  except  when,  owing  to  some  peculiarity  of  the  contract,  its 
^  parts  are  inseparable." 

If  the  law,  thus  laid  down,  be  correct  and  supported  by  authority, 

it  would,  no  doubt,  afford  strong  ground  for  the  proposition  that  the 
VOL.  7.  45  L 
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H.  T.  1857.  plaintiff  might  maintain  his  action  on  the  good  part  of  the  oontnck, 

though  not  on  the  had  part,  because  there  was  nothing  lUi^ 
to  be  done  by  the  plainti£^  and  therefore  no   illegality  in  the 
consideration  for  defendant's  promise     We  have  ^ferred  to  the 
authorities  upon  this  point,  and  find  that  they  all  clearly  proTC  that 
if  there  be  several  considerations  for  a  contracti  an  illegality  in  ai^ 
portion,  whether  separate  and  distinct  or  not,  of  what  was  done  or 
to  be  done  by  the  plaintiffi  vitiates  the  contract,  and  he  cannot 
maintain  an  action  against  the  defendant,  aUhough  the  act  to.  he 
done  by  the  defendant  may  be  legaL    But  it  said  that  the  conveiBe 
is  not  true.    We  cannot  find  any  grounds,  either  in  law  or  sense, 
for  such  a  distinction,  nor  any  authority  for  saying,  where  there 
is  one  good  consideration  and  one  illegal  consideration,  that  there 
the  plaintiff  may  maintain  an  action  though  the  defendant  could  not 
Chiity  refers  to  a  didum  of  Chief  Justice  Tlndal  in  SkaieO  ?. 
JRazier  (a),  but  no  such  position  is  there  to  be  found*    Chief  Justice 
Tindal  certainly  does  say  that  there  are  cases  which  show  that 
where  a  promise  rests  upon  two  considerations,  and  one  of  them 
is,  upon  the  face  of  it,  impossible  or  unintelligible,  ^t  part  may  be 
rejected,  and  the  promise  be  referred  to  the  other  part ;  but  he  add% 
that  in  all  cases  a  distinction  is  to  be  observed  between  a  considera- 
tion which  is  merely  void  and  one  which  is  illegaL    The  only  case 
bearing  any  resemblance  to  the  present  is  a  case  which  created 
considerable  doubt  in  my  mind ;  I  allude  to  the  case  of  jSPAIUn 
V.  Churchill  (fi).    That  was  a  very  peculiar  case.    It  was  an  actioQ 
of  assumpsit  for  the  breach  of  an  agreement.  The  declaration  stated 
that,  by  an  agreement  between  the  plaintiff  and  defendant,  the  latter 
agreed  to  assign  his  interest  in  the  lease  of  a  public-house  to  the 
plaintiff,  who  was  to  pay  all  taxes  and  take  the  fixtures  and  stock 
in  trade  at  a  valuation ;  that  the  plaintiff  agreed  to  purchase  the 
defendant's  interest,  and  pay  for  the  fixtures  on  these  terms,  and 
that  he  deposited  £300  in  part  payment  of  the  purchase-monej. 
The  breach  was,  that  the  defendant  had  no  right  to  assign  the  leasee 
nor  any  interest  in  the  premises.    The  plea  was  the  general  issue. 
It  appeared  at  the  trial  that  the  agreement  contained  a  daose^ 


(a)  8  8oott,  dO. 


(6)  11  HoQfi,  488. 
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not  set  out  in  the  declaration,  whereby  the  defendant  agreed  that  he  H.  T.  1857> 
would  not  carry  on  the  business  of  a  publican  or  victualler  within 
five  years  from  the  time  of  making  the  agreement.  The  jury  found 
a  verdict  for  the  plaintiff,  on  the  ground  that  the  defendant  had  no 
right  or  title  to  assign  the  business.  On  a  motion  for  a  new  trial, 
it  was  objected  that  the  clause  in  question  was  in  restraint  of  trade, 
and  therefore  illegal ;  that  the  clause,  being  an  essential  part  of  the 
oonsideration,  vitiated  the  whole  contract,  and  that  the  entire  con- 
mderation  should  have  been  set  out  Best,  C.  J.,  in  his  judgment, 
said: — "But  are  we  to  say  that  every  agreement  is  wholly  bad, 
because  it  happens  to  contain  an  illegal  clause  ?  In  setting  out 
a  contract  in  a  declaration  of  cusumpsiiy  it  is  only  necessary  to 
**  state  so  much  of  it  as  contains  the  entire  consideration  for  the 
**act,  and  the  entire  act  which  is  to  be  in  virtue  of  such  con- 
**  sideration ;  and  it  appears  to  me  that  the  consideration  in  this  case 
**  was  sufficiently  stated ;  the  clause  in  question  is  a  superadded  or 
'< independent  clause:  it  is  a  sort  of  rider,  forming  no  essential 
^  part  of  the  consideration." 

As  fiir  as  I  can  understand  those  observations,  Chief  Justice 
Beat  appears  to  have  meant  that  that  particular  promise  formed 
no  part  of  the  consideration.  If  by  that  he  meant  that  the  other 
portion  contained  the  entire  contract,  then  there  can  be  no  doubt 
tlilat  he  was  right  in  his  conclusion ;  but  if  he  meant  that,  though 
tliia  act  was  to  be  done,  and  was  an  essential  part  of  the  contract, 
the  plaintiff  could  maintain  an  action  though  the  defendant  could 
noC^  I  can  only  say  that  we  cannot  follow  his  decision.  We  think 
that  a  contract,  in  order  to  be  binding,  must  be  mutual,  and  that, 
if  it  ^sannot  be  enforced  by  one  party,  neither  can  it  by  the 
ether.  In  this  particular  case  the  plaintiff  was  to  do  certain 
thingB  which  he  has  done,  and  he  alleges  that  in  consideration 
of  those  matters  the  defendant  was  to  do  several  things  for  him. 
We  are  of  opinion  that  this  was  all  one  entire  agreement,  and 
that  as  one  of  the  promises  made  by  the  defendant  was  illegal,  the 
ooDtract  was  void.    This  demurrer  must  therefore  be  allowed. 


Jackson,  Ball  and  Keogh,  JJ.,  concurred. 
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TUITE  V.  HANDCOCK. 
Abv.  19,  20. 

^'  ^  h*'  ?~  This  was  an  action  against  the  defendant,  who  was  the  late  ffigfa 

Sheriff  of  D.,  Sheriff  of  the  county  of  the  city  of  Dublin.     The  first  ooont  of 

underaca.  M., 

at  the  snit  of  the  summons  and  plaint  alleged  the  recoverv  by  the  plaint^  of 

Hugh  M.  T., 

and  was  there-  &  judgment  in  the  Court  of  Common  Pleas,  against   one  John 

ted,  by  the  Mulligan,  for  the  sum  of  £30.  ISs.  5d.,  and  the  delivery  to  the 
cnstody  of  the  ^^^^^Q^&ii^  of  a  writ  of  ca,  sa^  to  be  executed  in  due  form  of  law, 
J^^Jj^^®  by  which  writ,  the  defendant,  so  being  the  Sheriff  of  the  conntf 
uponawarrwt  Qf  ^^  ^j^y  ^f  Dublin,  afterwards,  and  before  the  return  of  said  writ, 
plfhitiff  as      and  within  his  bailiwick,  took  and  arrested  the  said  John  Mulligan 

The  i»iBoner  by  his  body,  and  then  and  there,  by  virtue  of  the  said  writ  and  of 
haring  filed  a 

paaper  dedar-  the  said  indorsement,  so  made  thereon  as  aforesaid,  had  and  detained 
ation,    pursu- 
ant to  5  &  6  him  in  custody  in  execution  for  the  said  sum  so  indorsed  oh  the  said 

Vte*     c.    95 

B.  7, thec^cer  ^^^  ^  aforesaid,  and  had  and  detained  him  in  his  custody  from 

tiiereapon  fii^  thence  until  the  said  defendant,  so  being  the  said  Sheriff,  afterwards, 

d^i^ers  to^^  without  the  leave  and  licence,  and  against  the  will  of  plaintiff,  and 

Cotut"^^*^*  not  regarding  his  duty  as  such  Sheriff,  &c,  Ac,  committed  the  odd 

which  the  de-  John  Mulligan  to  the  custody  of  the  Marshal  of  the  Four-coorti 
tainmg   credi-  ' 

tor  was   des-  Marshalsea,  in  execution,  at  the  suit  of  Henry  Morgan  Tnite,  and 

cribed  as 

**  Henry,"  and  not  of  Hugh  Morgan  Tuite  ;  and  thereupon  the  said  John  Mulligan 

a  Chzette  no- 

tioe»  pursuant  did,  pursuant  to  the  statute,  subscribe,  &c.,  the  following  dedaratioo 

was  published  — [setting  forth  the  pauper  declaration  made  by  the  prisoner  in  the 
^gh  S.^  T.  presence  of  the  Deputy-marshal,  pursuant  to  the  Act] — and  there- 
pH^  to  ^  °P^^  ^^^  ^^^  Deputy-marshal  did  forthwith  furnish  a  list  of  sud 
^J^°^^       detainer,  at  suit  of  Henry  Morgan  Tuite,  being  the  only  detainer 

J^  ^.  *^«^»  then  lodged  with  said   Sheriff,   as  appearing  against  said  Jdm 

tion,  which  was 

refused,  upon  the  ground  that  he  did  not  appear  bjr  the  list,  as  furnished,  to  be  a 
detaining  creditor,  and  J.  M.  was  accordingly  discharged.  The  plaintiff,  in  the 
execution,  haying  sued  the  Sheriff  for  breach  of  duty,  whereby  the  prisoner  was 
discharged  from  custody  : — Held,  on  demurrer,  that  the  Insolvent  Court  onght  to 
hare  permitted  the  actual  detaining  creditor,  upon  proof  of  the  misnomer,  to  have 
filed  a  creditor's  petition ;  and  that  inasmuch  as  the  prisoner's  discharge  was  not 
the  neoessaiy  consequence  of  the  Sheriff's  mistake,  he  was  not  liable  to  an  action. 
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Mulligan,  and  not  including  in  said  list  any  detainer  in  the  name  M.  T.  1857* 

of  the  said  Hugh  M.  Taite,  to  James  Plunket,  Esq.,  Chief  Clerk     < , /  ' 

of  the  Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland,  who  ^^ 

filed  the  same ;  and  forthwith  gave  notice  in  the  Dvblin  Gazette  haiibcock* 
to  Henry  Morgan  Tuite,  so  appearing  the  only  detaining  creditor 
of  said  John  Mulligan,  that  if  he  did  not,  within  twenty-one  days 
after  the  publication  of  said  notice,  file,  or  cause  to  be  filed  in  the 
said  last  mentioned  Court,  at  his  proper  expense,  a  detainer  against 
said  John  Mulligan,  so  as  to  bring  him  before  the  Court  for  the 
Belief  of  Insolvent  Debtors  in  Ireland,  for  adjudication,  the  said 
John  Mulligan,  in  respect  of  whom  said  notice  was  signed,  should 
be  entitled  to  his  discharge  from  Court.  That  by  reason  of  no 
committal  or  detainer,  at  suit  of  or  in  the  name  of  the  plaintifiT, 
being  lodged  by  said  Sheriff  with  said  Marshal,  the  said  Marshal 
was  unable  to  include,  furnish  or  return  such  in  said  list,  or  in 
any  other  list  or  otherwise,  to  said  Chief  Clerk ;  and  the  plaintiff 
ooold  not,  and  was  not  authorised  by  law,  to  file  or  cause  to  be  filed 
in  said  Court  a  petition  against  Mulligan,  so  as  to  bring  him  before 
said  Court  for  adjudication,  pursuant  to  said  statute  as  aforesaid. 
That  afterwards,  and  before  the  expiration  of  twenty-one  days  from 
the  publication  of  the  said  notice  in  the  said  Gazette^  the  plaintiff, 
by  his  proper  name  of  Hugh  Morgan  Tuite,  applied  to  said  Court 
for  liberty  to  file  a  petition  against  Mulligan,  so  as  to  bring  him 
before  the  said  Court ;  but  said  Court  refused  such  liberty,  and 
adjudicated  and  determined  that  no  detainer  in  the  name  of  said 
Hugh  Morgan  Tuite  appearing  on  the  list  of  detainers  furnished 
by  said  Marshal  as  aforesaid,  said  Hugh  Morgan  Tuite  was  not 
entitled  to  file  any  such  petition  as  aforesaid ;  and  afterwards  the 
same  Chief  Clerk  made  out  his  discharge  for  said  Mulligan,  and 
finrwarded  the  same  to  the  said  Marshal,  and  thereupon  said  Mul- 
ligan was  discharged  firom  the  said  custody  of  said  Sheriff,  and 
permitted  and  suffered  to  escape  and  go  at  large  whenever  he  would 
get  out  of  the  custody  of  the  Sheriff  and  of  the  said  Marshal  he, 
the  defendant,  then  being  Sheriff  of  the  county  of  the  city  of 
DaUin,  and  the  said  sum  so  indorsed  on  the  said  writ  being  then 
and  stiU  wholly  unpaid  ;  by  reason  of  which  said  premises  the 
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M.  T.  1857.  plaintiff  is  greatly  injured  and  hindered  of  the  due  and  jost  metut 
v«    y      *  *  of  having  the  said  sum  so  adjudged  to  him,  and  ia  yeiy  likelf  to 

TUITB  ,  ., 

lose  the  same. 
HAHDCOCK*  The  defendant  demurred  to  the  first  paragraph  of  the  anmmoas 
and  plaint,  because  no  sufficient  ground  in  law  was  alleged  therciii, 
for  the  plaintiff  not  filing  the  petition  for  the  purpoae  of  bring^ig 
the  said  Mulligan  before  the  Court  for  adjudication,  nor  for  thB 
discharge  of  Mulligan  firom  custody  under  said  writ ;  that  it  was  not 
shown  that  Mulligan  was  legally  discharged  from  custody  under  said 
writ ;  that  it  was  neither  shown  nor  alleged  that  aoch  discharge  out 
of  custody  was  the  legal  consequence  of  any  act  of  the  defendant; 
and  that,  for  all  that  appeared  to  the  contrary,  the  plaintifl^  ai 
detaining  creditor  of  Mulligan,  was  entitled  to  file  a  petitioD 
against  him,  so  as  to  bring  him  before  the  InsolYont  Debtms 
Court  for  abjudication. 

Norman  (with  whom  was  Hajfe9\  in  support  of  the  demnrrw. 

The  prisoner  Mulligan  was  in  legal  custody,  under  the  ea.  m^ 
at  the  suit  of  Hugh  Morgan  Tuite,  who  was  the  detaining  ereditor, 
and  his  discharge  was  owing  to  the  judicial  mistake  of  the  Insolrent 
Court :  Williams  v.  Lewis  (a)  ;  Page  y.  WUKams  (6)  ;  Boss  ▼. 
Tomlinstm  (c)  ;  Rex  v.  Fowler  (d).  The  prisoner,  whilst  in  the 
Marshalsea,  was  still  in  the  custody  of  the  Sheriff  under  the  writ, 
although  the  Sheriff's  liability  for  an  escape  determines  by  tlie 
committal  of  the  prisoner  to  the  custody  of  the  M^rali^l :  Jgx  pmrte 
ffiggins{e);  5  &  6  Vic,  c.  95,  ss.  1,  7,  8. 

Dames  and  G.  BaUershy,  contra. 

The  discharge  of  the  prisoner  was  attributable  to  the  mistake 
in  the  warrrant,  which  was  the  fault  of  the  Sherififl  The  order 
of  the  Insolvent  Court  was  right,  because  they  had  nothing  to  look 
to  but  the  list  of  detainers  furnished  by  the  MarshaL     The  pio- 

(a)  1  Chitty  Bep.  611.  (6)  1  Ir.  Com.  Law  Sep.  499. 

(c)  3  DowL  P.  C.  49.  (</)  1  Ld.  Bay.  586. 

(c)  9  Ir.  Law  Bep.  414. 
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▼idoDS  of  the  7th  section  would  be  useless  if  a  party  were  permitted  M.  T.  1857« 
to  impeach  the  list    The  Marshal,  on  the  other  hand,  prepared  the     >—  .^  ■  ■■> 

Till  'l*H 

list  in  conformity  with  the  warrant ;  and  when  he  received  the  order 

of  discharge,  he  was  bound  to  act  on  it,  notwithstanding  any  de-    haiibcock. 

tainer  lodged  with  the  Sheriff:  Ex  parte  Staunion{a).    It  is  the 

Marshal,  and  not  the  Sheriff,  who  has  the  prisoner  in  custody : 

Lamphitr  y»  — ^— —  (&).     Where  tiie  plaintiff  has  sustained,  as 

here,  a  positive  injury  from  the  act  of  the  Sheriff,  the  latter  is 

responsible :  Wittianu  v.  Mos^  (c) ;  Arden  y.  Goodacre  (d). 

J7!a^e#,  in  reply. 

The  Insolvent  Court  ought  to  have  allowed  evidence  to  be  given, 
by  the  plaintifl^  to  show  that  he  was  in  fact  the  party  at  whose 
miit  Mulligan  was  in  custody,  and  that  there  was  a  misnomer  in  the 
warrant.  The  Sheriff  is  not  to  be  rendered  liable  for  an  error 
of  the  Insolvent  Court. 

Ciir.  ad.  pub. 


MOHAHAN,  C.  J. 

This  was  an  aotion  against  the  defendant,  Mr.  Handcock,  for  Nov.  20. 
a  breaoh  of  his  duty,  as  Sheriff  of  the  county  of  the  city  of  Dublin. 
It  appears  that  the  plaintiff  obtained  judgment  in  this  Court  against 
a  person  named  Mulligan,  upon  which  Mulligan  was  arrested,  and 
waa  oonunitted  to  the  custody  of  the  Marshal  of  the  Marshalsea  of 
die  ci^,  of  Dublin.  Both  the  execution  and  the  judgment,  upon 
which  it  was  founded,  were  perfectly  regular.  The  party  was 
arrested  by  the  Sheriff,  and  was  committed  by  his  warrant  to  the 
enatody  of  the  Marshal ;  but  by  mistake,  the  Sheriff  described  in  the 
warrant  the  name  of  the  plaintiff  in  the  action  as  **  Henry,^  instead 
ot  **  Hugh  "  Morgan  Tuite,  and  therefore,  so  far  as  the  Marshal  was 
concemedi  Mulligan  was  in  custody  at  the  suit  of  a  person  named 
Hflpixy  Morgan  Tuite^  no  such  person  being  in  existence.  In  this 
■tate  of  faets,  in  pursuance  of  the  Act  of  Parliament,  5  &  6  Vie^ 
#i  95»  which  regulates  the  Four-courts   Marshalsea,    Mulligan, 

(a)  5  Ir.  Law  Bep.  581.  (6)  2  Ir.  Jar.  291. 

(e)41L&W.l46.  (lO  H  C.  B.  868. 
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M.  T.  1857*  requiring  the  pauper  allowancey  made  the  declaration  reqmred  bj 

wi->^— ^'  the  7th  section  of  the  Act;  and  thereupon,  by  the  8di  leetki 

it  was  required,  '*  That  the  Marshal,  or  his  depo^,  should  ibrtk- 

HANDCOCK.  **  with  fumish  the  said  declaration,  or  a  copj  thereof  with  a  liit 
**of  the  detainers  against  such  person,  who  shall  have  anhscribed 
^*  such  declaration,  to  the  Chief  Clerk  of  the  Court  for  the  Be&f 
*^oi  Insolvent  Dehtors  in  Ireland,  who  shall  file  the  same,  sod 
'*  give  notice  in  the  Dublin  Gazette  to  the  detaining  creditors  of 
**the  said  persons,  who  shall  have  subscribed  auch  declanuioa, 
*'  that  if  they,  the  said  detaining  creditors,  or  aome  one  of  theoi, 
*' shall  not,  within  twenty-one  days  after  the  puUicaticm  €i  the 
''said  notice  in  said  Gazette^  file,  or  cause  to  be  filed,  in  the  said 
''last  mentioned  Court,  at  his  or  their  proper  expense,  a  petitioo 
^against  the  said  person,  so  as  to  bring  him  before  the  Court ftff 
"the  Relief  of  Insolvent  Debtors  in  Ireland,  for  adjadication,  tbe 
"person  in  respect  of  whom  such  notice  shall  have  been  givea 
"shall  be  entitled  to  his  discharge  from  custody.** 

Now  it  appears  that,  in  consequence  of  this  mistake,  which  wis 
made  by  the  Sheriff  in  the  warrant,  the  Marshal  furnished  the 
name  of  this  party  to  the  Chief  Clerk  in  the  mistaken  way,  and 
the  plaintiff  then  endeavoured  to  present  a  petition  within  the 
twenty-one  days  required  by  the  statute,  to  the  Insolvent  Court, 
for  the  purpose  of  having  Mulligan  tnrought  within  the  provisions 
of  the  Act  of  Parliament  The  injury  of  which  the  plaintiff  com- 
plains is,  that  the  late  Judge  of  the  Insolvent  Court  thought  that 
he  could  not  receive  the  petition  of  Hugh,  because  the  list  contaim 
the  name  of  Henry  Morgan  Tuite.  We  think  that  there  was  a 
miscarriage  on  the  part  of  tiie  Insolvent  Court ;  that  any  penoo, 
who,  at  the  time,  was  a  detaining  creditor,  comes  within  the  Act; 
that  Hugh  Morgan  Tuite  was  a  detaining  creditor ;  and  that  in 
case  an  application  had  been  made  by  this  party  to  be  dischaiged, 
upon  the  ground  that  he  was  in  improper  custody,  the  Court  woaU 
have  refused  such  an  application,  inasmuch  as  Hug|h  Morgan 
Tuite  was  the  detaining  creditor.  Any  person,  who  was  a  detaining 
creditor,  had  a  right  to  present  a  petition,  and  there  waa  no  difficnhj 
in  the  Judge  of  the  Court  ascertaining  whether  the  Hq|^  Moigaa 
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Taite,  called  in  the  list  Henry,  was  or  was  not  a  detaining  creditor,  M.  T.  1857. 
In  an  action  of  this  description,  it  is  necessary  to  show  that  some 
damage  accrued  to  the  plaintiff  from  the  act  of  the  defendant^  bat 
no  SQch  damage  is  here  shown,  the  thing  compliuned  of  having  been 
A  mere  miscarriage.     We  must,  therefore,  allow  the  demurrer. 

I  may  add,  that  we  think,  that  if  the  Judge  of  the  Insolvent 
Court  had  had  the  same  assistance  aa  we  have  had,  he  would  not 
have  fallen  into  this  error. 

Demurrer  allowed. 


THK  LONPONDEREY  STEAM-BOAT  COMPANY  (Limited) 

V, 

MIDDLETON  and  POLLEXFEN. 


T.  T.  1857. 

Jtme  6. 


This  was  an  action  upon  a  charter-party.   The  summons  and  plaint  An  agreement 

for  the  hiring 
•et  forth  a  special  agreement  between  the  defendants  and  S.  Gil-  of   a  steam 

vessel    fi)p    A 

liland,  the  managing  director  of  the  plaintiffs,  as  contained  in  an  certain  period, 

snstniment  of  agreement,  which  was  in  the  following  form: —  g^j^^    payable 

«  Memorandum  of  agreement,  made  the  20th  day  of  October  1856,  JJ^S;^'''©?^ 

*•  between  Samuel  Gilliland,  managing  director  of  the  Londonderry  ^?^|^   ^ 

8team<*boat  Company  (limited),  the  owners  of  the  steamer  'Lyra,'  ^^^  "^  ^ 

**  whereof  Mathew  Hay  is  master,  of  the  one  part,  and  Messrs.  proviBioiis  of 

^  '  *^^  5  &  6  Vic.. 

^  Uiddleton  and  PoUexfen,  of  Sligo,  of  the  other  part,  as  follows : —  c.  82,  although 

BtricUj  not  a 
**  The  said  Middleton  and  Pollexfen  agree  to  hire,  on  and  from  the  charter-party ; 

^  STth  day  of  October,  for  the  period  of  three  calendar  months  (say  53.    stamp. 

^  ihreeX  the  aaid  steamer  *  Lyra,'  and  to  pay  after  the  rate  of  £1 10  of  action  34 

^  sterling  per  week  of  seven  days,  and  so  on  in  proportion  for  any  monl^wF^ 

<•  leas  period  than  a  week,  for  such  time,  to  the  said  Samuel  Gilli-  (]^,ei^ 

**  land,  on  the  first  day  of  each  calendar  month.    That  the  said  Y^  ^®  /^f°^ 
'  •'  ing    of  doca- 

^aleamer  shall  only  ply  between  Sligo  and  Liverpool,  or  Glasgow,  ™«^*»  **  *^« 

ply  to  sach 
docoments  as  mi^t  haye  been  stamped  in  the  ordinary  way  up  to  that  period* 

vol*.  7.  46  L 


liOKBON- 
DERRT 
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T.  T.  1867.  '*  making  one  voyage  to  either  place  in  each  week,  carrying  paaseii- 

"  gers,  cattle  and  general  cargo ;  such  cargo  not  exceeding  what  tbe 
**  said  steamer  can  reasonably  carry  and  stow,  over  and  above  cabin, 
STEAM-      **  tackle,  coals,   provisions  and  fomitnre,  indnding   a  reasonabk 
^^'     "  deck-load,  according  to  the  state  of  the  weather  and  approval  of 

MiDDLETON  "the  master.  That  the  said  Middleton  and  Pbllexfen  shall  be 
"responsible  for  improper  stowage  of  goods,  and  for  any  \m 
"  that  may  arise  or  be  incurred,  or  occasioned  by  or  to  paasengen^ 
"  merchandise  or  cattle  which  they  may  put  to  or  on  board  the 
''said  steamer,  or  for  taking  on  board  a  greater  number  of 
"  passengers  than  allowed  by  law. 

*'  That  the  Londonderry  Steam-boat  Company  (limited)  shsil 
"  pay  all  expenses  incurred  for  repairs  to  hull  or  machinery  daring 
"the  continuance  of  this  charter,  and  shall  be  entitled  to  receive 
**  reasonable  compensation  for  any  extra  services  performed.  That 
*'  in  case  the  vessel  is  sold  during  the  continuance  of  this  charter, 
**  the  said  Londonderry  Steam-boat  Company  (limited)  shall  have 
"  liberty  to  terminate  this  agreement,  on  giving  one  month's  notice 
**  to  the  charterers.  It  is  further  agreed  that^  in  the  event  of  the 
**  charterers  keeping  the  steamer  for  six  months,  the  rate  of  charter 
"  shall  be  £100  per  week  from  the  commencement  of  this  charter; 
"  and  that,  in  the  event  of  the  owners  putting  an  end  to  the  charter, 
*'  the  rate  shall  be  £100  per  week.  It  is  further  agreed  that  in 
"case  the  steamer  'Lyra'  should  be  disabled  as  to  her  hull, 
'*  machinery  or  tackle,  and  thereby  prevented  from  farther  service 
"  during  the  continuance  of  this  agreement,  thereupon,  upon  soch 
**  accident,  this  agreement  shall  be  void  and  at  an  end,  save  only  for 
"the  purpose  of  enforcing  payment  of  all  the  moneys  dne,  and 
"  which  shall  thereupon  become  payable,  by  the  said  Middleton  and 
"  Pollexfen  ;  but  if  the  said  damage  is  only  such  as  can  be  repaired 
"  without  causing  the  delay  of  one  month,  this  agreement  shall  be 
"  suspended  until  such  damage  shall  be  repaired,  and  the  steamer 
"  ready  to  proceed  again. — ^Witness  their  hands  this  20th  of  October 
«  1856."— [Signed  by  the  parties.] 

The  summons  and  plaint  also  contained  the  common  counts.    The 
defendants  traversed  the  making  of  the  special  agreement,  and  also 


i 
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the  allegations  in  the  common  counts,  and  pleaded  besides  a  set-off.  T.  T.  1857* 

The  plaintifiGs  replied,  traversing  the  defendants'  plea  of  set-off.  u * 

The  action  was  tried  before  the  Lord  Chief  Baron,  at  the  last      dehrt 
Assizes  for  the  county  of  Antrim,  and  the  plaintiffs  offered  to  read       steam- 

BOAT    CO 

in  evidence  the  above  memorandum  of  agreement,  which  bore  a  ^ 

28.  6d.  stamp;  but  the  defendants'  Counsel  objected,  upon  the  iuddleton 
^rround  that  the  instrument  should  have  had  a  5s.  stamp.  The 
plaintiffs'  Counsel  then  claimed  to  be  entitled  to  pay  to  the  Re- 
gistrar the  full  stamp-duty,  together  with  the  penalty,  under 
tlie  provisions  of  19  &  20  Ftc,  c.  102;  to  which  it  was  objected 
that  the  period  within  which  the  instrument  should  have  been 
stamped  having  elapsed,  the  stamp-duty  and  penalty  could  not  be 
received  at  the  trial.- 

The  learned  Judge  stated  that  it  was  his  impression  that  the  docu- 
ment had  not  been  properly  stamped,  and  therefore  was  not  receiv- 
able in  evidence  ;  but  declined  to  conclude  the  plaintiff  on  account 
of  his  impression  upon  the  point,  and  therefore  allowed  the  in- 
strument to  be  read  in  evidence,  reserving  to  the  Court  above 
ilie  question  as  to  the  admissibility  of  the  document,  with  per- 
mission to  the  defendant  to  enter  a  nonsuit  in  case  they  should 
be  of  opinion  that  the  stamp  was  insufficient. 

The  jury  found  a  verdict  of  £736.  18s.  lOd.  for  the  plaintiffs. 
.  A  conditional  order  having  been  obtained  to  enter  a  nonsuit, 
porsuant  to  leave  reserved — 

..    S.  B.  Hitler  was  called  upon  by  the  Court,  in  support  of  the 
-aonditional  order.      He  referred  to  5   &  6    Ftc,  c.  82,  s.  34; 
19^  20   Vic,  c.   102,  ss.  34,  35. 

Jay  and  2>.  M*Causlandj  contra,  cited  Siardei  v.  Kuczynski  (a) ; 
^oUerstM  v.  Feamley  (b) ;  Paul  v.  Birdi  (c) ;  Tamkitu  v.  AmH- 
B^(d)i  5  G.  3,  c.  35,  s.  10;  13  &  14  Fic,  c.  97,  s.  12. 

Harrison,  in  reply,  cited  Abbott  on  Shipping,  p.  201  (10th  ed.)  ; 
Xaderiek  v  Hovil  (e). 

(«)  17  Com.  B.  251.  (6)  17  Com.  B.  368. 

(c)  2  Atk.  621.  (<0  6  B.  ft  C.  541. 

(c)  8  Camp.  108. 
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T.  T.  1857*       MoNAHAH,  C.  J^  deiiyered  the  judgment  of  the  Court. 
CowtmonI^ea$, 
v^— \ '         We  do  not  conceive  it  necessary  that  thia  case  should  aland  for 

LONDON- 
DERBY       judgment.      A  charter-party  we  consider  to  be  an  inalmment  for 

STEAM-      the  hiring  of  a  vessel  for  one  voyage,  or  for  a  limited  time ;  and, 

BOAT  CO. 

1^  therefore,  although  this  agreement  may  not  atricily  oome 


MiDDUTOH  that  description,  yet,  looking  to  the  Act  of  Parliameat^  we  ate  af 
opinion  that  this  agreement  comes  within  its  piOTiaioiia.  The  wotdi 
of  the  statute  (5  &  6  Ftc,  c.  82),  as  they  are  given  in  the  adiadiil^ 
are : — "  Charter-party,  or  any  agreement  or  contraet  for  the  dian« 
**  of  any  ship  or  vessel,  or  any  memorandom,  letter  or  other  wiitiBg 
''  between  the  captain,  master  or  owner  of  any  ship  or  vessel  and 
"any  other  person,  for  or  relating  to  the  freigfat  or  oonvejanee 
''  of  any  money,  goods  or  effects  on  board  of  soch  ship  or  vessel;" 
and  a  distinction  appears  to  be  taken  between  a  charter^par^  and 
an  agreement  on  the  part  of  the  owner  of  the  veaael  to  cany  goods 
or  effects  from  one  place  to  another  for  hire.  Therefore,  from  tbe 
terms  of  this  instrument,  which  state  that  the  defendmnta  agreed  to 
hire  this  vessel  for  the  carrying  of  passengers,  cattle  and  general 
cargo,  we  are  of  opinion  that  it  oomes  within  the  words  of  tiw 
Act,  altiiough  not  a  charter-party,  and  oonaeqBently  that  it  shooU 
have  borne  a  5s.  stamp.  The  other  question  in  the  case  is  im- 
portant. We  do  not  think  that  the  Legislature  intended  bj 
the  provisions  of  the  Common  Law  Procedure  Act  to  repeal  the 
former  statutes,  which  were  passed  for  the  purpose  of  raising  s 
revenue  for  the  purposes  of  the  State,  and  were  therefore  beneficisl 
Acts,  and  required  that  the  instrument  in  question  should  bear  s 
certain  stamp.  These  Acts  also  provided  that  some  inatrumeati 
should  be  stamped  at  the  time  they  were  executed,  and  othen 
within  a  short  period  of  time  after  execution,  and,  if  not  stamped 
within  that  time,  that  they  could  not  be  stamped  at  all;  and  tbs 
argument  now  is,  that  the  Common  Law  Procedure  Act,  which  ii 
altogether  unconnected  with  the  revenue  of  the  ooontry,  repeak 
those  enactments,  and  provides  instead,  that  certain  instruments, 
which  under  the  former  Acts  of  Parliament  could  only  have  beea 
stamped  within  a  certain  period  after  exeeution,  may  now  be 
stamped  at  any  time  they  may  be  required,  on  payment  of  a  certain 
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penalty,  and  an  additional  sum  to  the  officer  for  his  trouble.  We  T.  T..1857. 

are  of  opinion  that  the  intention  and  effect  of  the  latter  Act  was     ^ , * 

merely  to  substitute  for  the  officer  of  the  Stamp-office  the  officer  of       DsaBT 
the  Court  in  which  the  trial  is  proceeding,  and  that  it  was  not       steam- 

SOAT    CO 

intended  to  repeal  the  provision  of  the  Stamp  Act,  which  required  ^ 

certain  instruments  to  be  stamped  within  a  certain  time  after  execu-  buddlbtoh 
tion ;  and  therefore  we  are  of  opinion  that  such  instruments  can 
only  be  received  in  evidence  at  the  trial  in  cases  where  they  might 
at  that  period  have  been  stamped  at  the  Stamp-office.  We  there- 
fore think  that  the  opinion  expressed  at  the  trial  by  the  Chief 
Baron  was  correct,  and  that  this  instrument  could  not  have  been 
received  in  evidence,  on  account  of  the  want  of  a  proper  stamp ;  and 
therefore  that  a  nonsuit  should  be  entered. 

Nonsuit  entered. 
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M.  T.  1857. 

JBxcA.  Cham. 


[REGISTRY   APPEALS.] 

SHEANE,  AppellatU;  POWER,  Re$pondeni. 
Dee.  11. 


Three  persons  This  was  an  appeal  from  the  decision  of  tiie  Assistant-Barrister  of 

were  the  joint 

owners   and     the  county  of  Carlow. 

preimses  in  the       ^^^  name  of  Samuel  Sheane  appeared  on  the  list  No.  7»  published 

Cariow,  rated  ^7  ^®  Town-clerk,  of  persons  entitled  to  vote  as  rated  occupiers  of 

val^^f^aS!  premises  of  the  net  annual  value  of  £8  and  upwards.     A  notice  of 

Two  of  these  objection  was  proved  on  the  part  of  Patrick  Power.    Samuel  Sheane 
were  not  rated 

for    the    pre.  appeared  in  support  of  his  qualification ;  and  it  appeared  that  he  and 
niises,  but  the     '^'^  '^'^ 

claimant   to     two  others  were  the  joint  owners  and  occupiers  of  the  premises  in 
register    was 

rated  for  the  question,  which  were  of  the  rated  annual  value  of  £35  ;  but  neither 
whole. — Heidi 

that  the  claim-  of  the  two  joint  owners  and  occupiers  was  rated  for  the  premises. 
ant    was    en- 
titled to    be    The  Barrister  disallowed  the  claim  of  Mr.  Sheane,  inasmuch  as  he 

^ough    the     ^^  ^^^  ^^  exclusive  occupation  of  the  premises  for  which  he  was 

occapiers  weie  '^^^ed,  and  his  joint  occupiers  were  not  rated.    If  the  Court  should 

nSLlxwk  ^^    ^  ^^  opinion  that  the  fact  of  not  being  in  exclusive  occupation  of 

the  rated  premises  did  not  disqualify  Mr.  Sheane,  his  mune  was  to 

be  inserted  on  the  register ;  if  not,  it  was  to  be  struck  off. 


Charles  Andrews  and  Napier j  for  the  appellant. 

Sheane  is  on  the  list  of  rated  occupiers,  at  a  sum  of  £35  per 
annum;  and  it  is  contended,  because  the  two  other  persons  who 
hold  jointly  with  him  are  not  on  the  rate-book,  that  Sheane  is  to 
be  disqualified. — [Pennefather,  B.  The  sum  of  £35  would 
qualify  the  three.]— Of  course,  as  £8  for  each  is  sufiicient;  to 
be  registered,  no  doubt,  a  person  must  be  rated,  but  the  fact  of 
being  rated  is  not  one  of  the  matters  on  which  the  rate-book  is 

*  Corom  FsKNsrATHER,  B.,  Richards,  B.,    Grbbmb,  B.,  and  Bali.,  J. 
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conclasive. — [Ball-,  J-     There  is  no  joint  rating.] — No ;  but  there  M.  T.  1857. 

Exch,  Cham* 

is  a  joint  occupation ;  and  the  sum  of  £35,  divided  by  three,  leaves     ^- — v ' 

sheane's 
41  sufficient  qualification  for  one.     The  13  &   14  Ftc,  c.  69,  s.  5,        case. 

prescribes  the  qualification  for  single  occupiers  of  lands  or  premises 

to  be  a  rating  to  the  poor  of  the  net  annual  value  of  £8  or  upwards, 

to  enable  them  to  vote  at  elections  for  cities  and  boroughs;   and 

the  6th  section  provides  for  joint  occupiers : — *'  When  any  lands, 

**  tenements  or  hereditaments  as  aforesaid,  within  any  such  city, 

^*  town  or  borough,  shall  be  jointly  occupied  by  more  persons  than 

^*one,  as  tenants  or  owners  thereof,   and  such  persons  shall  be 

''rated  in  such  rate,  as  last  aforesaid,  jointly  in  respect  of  such 

**  premises,  each  of  such  persons  shall,  subject  to  the  conditions 

*'  hereinbefore  provided  as  to  a  person  occupying  lands,  tenements 

^*  or  hereditaments  in  any  such  city,  &c.,  be  entitled  to  vote,  &c, 

*'  in  case  the  net  annual  value  of  such  premises,  as  appearing  on 

*^  such  rate,  when  divided  by  the  number  of  persons  rated  jointly  in 

^  respect  thereof,  shall  give  a  net  annual  value  of  £8  or  upwards  for 

^  each  of  such  persons,  but  not  otherwise.''  The  words  "  each  of  such 

persons"  refer  to  joint  occupation :  Alexander's  case  (a).    The  form 

of  rating  is  conclusive  as  to  the  rate,  but  the  names  of  persons  and 

things  are  left  open  to  proof,  and  so  the  rate-book  is  not  conclusive 

IM  to  whetiier  the  rating  be  joint  or  separate.    The  108th  section  of 

13  &  14  Vie.  says,  the  rate-books  shall  be  prima  facie  evidence 

of  the  matters  entered  or  stated  therein ;  but  any  person  having 

duly  served  a  notice  may  prove  by  evidence  that  any  of  the  entries 

therein  is  untrue  or  incorrect,  except  the  statements  as  to  the  value 

of  the  tenements,  as    to  which    the    rate-books  are  conclusive, 

Meylet^s  case  (&) ;  M^DowelVs  case  (c). — [Pennefathbu,  B.     The 

premises  being  valued  at  £35  per  annum,  each  person  if  rated 

(there  being  three  occupiers)  would  have  a  right  to  vote ;  how  can 

it  be  be  said  that  one  of  the  three  is  disqualified,  because  the  other 

two  are  not  on  the  rate? — Richards,  B.    That  6th  section  was 

enacted  to  prevent  a  party  being  deprived  of  the  franchise  because 

of  a  joint  rating.] 

(a)  5  Ir.  Com.  Law  Bep.  43.  (6)  5  Ir.  Com.  Law  Rep.  54. 

(r)  6  Ir.  Com.  Law  Bep.  484. 
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shsanb's 

CASB. 


0*Driseott  and  Dapid  L^fneh^  contrt.  ^ 

The  occupation  must  be  co-extensiYe  with  the  rating.  Under 
the  Reform  Bill,  joint  OQCupiers  could  not  vote ;  here  thbse  three  per- 
sons are  joint  tenants.  That  6th  section  was  to  do  awmj  with  the 
injustice  of  preventing  parties  occupying  jointly  not  being  entitled 
to  vote;  bat  it  requires  that  the  joint  ocdapation  should  be  on 
a  single  rating ,  that  there  must  be  an  occnpad<m  oo-extensive 
with  the  rating. — [Psniiefatbxii»  B.  That  is  an  assumption,  for 
the  statute  does  not  say  so.]— Jt  says^  ^'in  case  the  net  annual 
*^  value,  &c.,  as  appearing  on  snoh  rate»  when  divided  bj  the  nomber 
^'  of  persons  rated  jointly  in  respect  thereof"  &e.  The  nomber  of 
persons  is  the  test  s  and  to  give  Sheane  the  right,  the  ether 
two  persons  should  have  claimed  with  him.  Sheene  asmj  beoi^ 
a  cellar,  whilst  the  others  may  occupy  the  valuable  pert  of  the 
premises ;  it  should  be  shown  what  he  does  occupy,  end  what  his 
co-tenants  are  rated  at. — [Bichabd8»  B.  This  ia  a  joint  ooonpalioD 
of  the  whole.] — If  there  be  a  joint  rating,  there  are  in  the  statute 
the  elements  for  arriving  at  the  value,  fay  dividing  the  Talue  of  the 
premises  by  the  number  of  the  occupiers;  but  if  parol  evidence 
be  given  of  the  value  of  the  promises,  it  might  be  shown  that 
Sheane  was  not  entitled  to  vote,  because  there  might  be  six  oecn* 
piers. — [Pbnkefatheb,  B.  Within  the  equity  of  the  6th  section, 
Sheane  has  plainly  a  right  to  vote;  you  therefore  are  bound  te 
show  that  every  occupier  must  be  rated  before  one  ean  vote.] — 
There  must  be  a  continuing  occupation  of  the  entire  premises.  This 
case  does  not  come  within  the  5th  section,  and  the  6th  is  the  oolj 
one  on  which  it  can  be  argued. — [Bichabbs,  B.  If  the  5th  section 
dealt  with  a  sole,  exclusive  occupation,  in  contrast  with  a  joint 
one,  it  would  be  material  to  your  argumenLj^^It  eontemplates 
one  occupier;  it  says,  ''every  male  person  who  shall  oecnpy  as 
tenant  or  owner.*' — [Psnnefatheb,  B.  But  look  to  the  6th  sectioD, 
where  it  says,  "  each  of  such  persons." — Gresnb,  B.  If  there  be  s 
joint  rating,  under  the  6th  section,  every  occupier  having  the  requi- 
site amount  is  entitled  to  the  franchise.] — The  5th  section  provides 
for  an  occupation  by  the  occupier  of  rated  premises ;  and  if  the 
occupier  be  not  entitled  under  that  5th  section,  then  the  6th  sectioii 


sheane's 

CASE. 
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does  not  aid  him,  for  it  is  conversant  with  joint  occupiers. — [Ball,  J.  M.  T.  1857. 
The  interpretation  clause  (117th  section)  says: — "Every  word 
**  importing  the  singular  number  only  sRall  extend  and  be  applied 
<<to  several  persons  and  things,  and  every  word  importing  the 
*'  plural  number  shall  extend  and  be  applied  to  one  person  or  thing, 
"  as  well  as  several  persons  or  things.'*  Tou  say  the  5th  section 
only  applies  to  a  single  occupier,  and  is  not  that  objection  met  by 
the  interpretation  clause  ? — Richards,  B.  The  objection  is,  there 
has  not  been  a  joint  rating,  and  therefore  the  case  does  not  fall 
within  the  terms  of  the  6th  section. — ^Psnnefather,  B.  The 
section  does  not  say  that  occupation  and  rating  must  be  co- 
extensive— a  man  may  occupy  per  my  and  per  tout;  the  point 
18  quite  untenable. — ^Ball,  J.  The  108th  section  confines  the  con* 
dnsiveness  of  the  rate-book  to  the  single  matter  of  value,  but  it 
does  not  shut  out  inquiry  as  to  the  number  of  occupiers ;  the  record 
is  not  conclusive  as  to  that] 

Napier  was  not  called  on. 

Per  Curiam. 
Reverse  the  decision  of  the  Assistant-Barrister. 


HUGHES,  Appellant;  BARNETT,  Respondent. 


Dee.  11. 


This  was  an  appeal  from  the  decision  of  the  Assistant-Barrister  The  name  of  a 

«    ,  i*  ^    m  dainuuit    was 

of  the  county  of  Carlow.  published  in  r 

The  name  of  the  Rev.  John  Bamett  appeared  on  the  list  of  oierk^c^  £e 

Peace,  of 
dumaiits  entitled  to  be  registered  and  to  vote  in  the  election  of  County  Members. 
An  objection  being  duly  made  to  his  name  appearing  on  the  list,  tiie  claimant 
proved  his  qualification  before  the  Assistant-Bamster,  but  admitted  that  the  signature 
to  his  notice  of  claim  was  not  in  his  handwriting. — Held^  that  die  Barrister  had  no 
jurisdiction  to  inquire  into  the  validity  of  the  notice  of  daim  to  the  Clerk  of  the 
Peace,  the  name  of  the  claimant  being  returned  to  him.  as  a  claimant  on  the  list 

VOL.  7.  47  L 
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M.  T.  1857.  claimants  published  by  the  Clerk  of  the  Peace  for  the  conntj  of 

— ^ ' '    Carlow,  of  persons  claiming  to  be  on  the  register  for  the  oonntj, 

nAflv  ^°  respect  of  property  in  the  barony  of  Carlow.  A  notice  of 
objection  haying  been  seryed  on  him,  the  claimant  preyed  his  qoali- 
fication  as  a  £20  freeholder,  but  admitted  that  the  Bignatare  to  the 
notice  of  claim  sent  in  by  him  was  not  in  his  handwriting.  It 
was  objected  that  the  notice  so  sent  in  to  the  Clerk  of  the  Peace 
was  bad,  not  being  signed  in  his  handwriting  by  the  claimant.  The 
Barrister  was  of  opinion  this  was  a  question  for  the  Clerk  of  the 
Peace,  not  for  him ;  and  that  the  Clerk  of  the  Peace  haTing  reoeifed 
the  claim  and  entered  it  on  his  list,  his  (the  Barriater^s)  duty,  under 
the  55th  section  of  13  &  14  Ftc.,  c  69»  was  but  to  require  the 
claimant  to  proye  that,  on  the  20th  of  July  last,  he  was  entitled 
to  haye  his  name  inserted  in  the  list  of  yoters,  in  respect  of  the 
qualification  described  in  the  list  laid  before  him  by  the  Cle^  of 
the  Peace,  and  that  he  had  no  jurisdiction  to  inquire  aa  to  whether 
he  had  sent  in  a  proper  claim  to  the  Clerk  of  the  Peace,  on  or 
before  the  4th  of  August,  the  name  being  returned  on  the  list  before 
him  as  a  claimant.  The  Barrister  therefore  oyerruled  the  objection, 
and  inserted  the  claimant's  name  on  the  register. 

Tlie  case  submitted  that,  *'  If  the  Court  shall  be  of  opinion  that 
**  I  ought  to  have  entertained  the  question,  and  also  that  the  claim 
*'  was  bad,  not  having  been  signed  by  the  claimant^  the  name  of  the 
'*  Rev.  John  Bamett  is  to  be  struck  off  the  register ;  on  the  other 
**  hand,  if  the  Court  agree  with  the  view  I  took,  the  name  is  to 
**  be  retained." 

O'DrUcoll  and  David  Lynch^  for  the  appellant. 

[Richards,  B.  The  question  in  this  case  aeema  to  depend  on 
13  &  14  Ftc,  c.  69,  s.  55,  defining  the  duties  of  the  Barrister  in 
revising  the  lists.] — We  think  it  rests  on  the  22nd  &  34th  seetions 
read  together ;  the  22nd  section  directs  that  the  Clerk  of  the  Peace 
shall  give  annually  a  notice,  having  first  signed  the  same,  requiring 
all  persons  entitled  to  vote,  who  shall  not  be  on  the  register,  and 
all  persons  entitled  to  vote,  whose  qualifications  may  have  changed, 
to  deliver  or  send  to  his  office  a  notice  in  writing,  by  them  signed, 
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of  their  claim  to  vote,  according  to  a  form  of  notice  in  the  schedule;^  M.  T.  1857* 

Exch,  Chofm 

and  the  Clerk  of  the  Peace  is  then,  on  or  before  the  20th  of  July     ^*    y       * 

barkett'9 

in  every  year,  to  publish  a  notice,  having  first  signed  the  same,        case, 

requiring  them,  on  or  before  the  4th  of  August,  to  give  or  send  a 
notice  in  writing  to  him,  of  their  claim  to  vote. 
'  Then  the  d4th  section  enacts,  ''  That  every  person  whose  name 
**  shall  have  been  omitted  in  any  such  list  of  voters,  &c.,  so  to  be 
''made  out  as  aforesaid,  &c.,  and  who  shall  claim  as  having  been 
**  entitled,  on  the  20th  of  July  then  next  preceding,  &c.,  to  have  his 
**  name  inserted,  &c^  shall  give  or  cause  to  be  given  to  the  Town- 
'*  clerk,  &c,  a  notice  according  to  the  form,  &c. ;  and  in  every  such  list, 
**  the  Christian-name  and  surname  of  every  claimant,  with  the  place 
**  of  his  abode,  the  nature  of  his  qualification,  and  the  local  or  other 
**  description  of  the  property  shall  be  inserted  as  the  same  are  stated 
*'  in  the  claim ;  and  the  said  Town-clerk,  if  he  shall  ha>e  reasonable 
**  cause  to  believe  that  any  person  whose  name  shall  appear  in  such 
**  list  of  claimants  is  not  entitled  to  have  his  name  upon  the  register 
*'  then  next  to  be  made,  shall  add,  as  aforesaid,  the  word  *  objected,' 
*'  before  the  name  of  every  such  person,  on  the  margin  of  such  list  of 
**  claimants,"  &c.,  and  shall  publish  such  lists. — [Richards,  B.  Is  it 
open  to  the  Revising  Barrister  to  go  behind  the  return  of  the  Clerk 
of  the  Peace,  for  he  says  he  is  precluded ;  but  does  not  the  55th 
section  g^ve  him  a  large  power  to  correct  mistakes  in  the  lists,  and 
to  expunge  and  insert  names  ?  If  a  person  were  put  on  the  list,  and 
no  notice  of  claim  served,  would  not  that  be  a  mistake  ?] — But  the 
claimant  must  himself  sign  the  notice  of  claim  :  Toms^  appelknU ; 
Cuming^  respondent  {a). — [Pennefatheb,  B.  What  inconvenience 
is  there  in  giving  to  the  Clerk  of  the  Peace  or  the  Town-clerk  this 
jurisdiction  ? — ^Richards,  B.  In  England  it  is  given  to  the  over- 
seers of  the  poor ;  I  would  have  thought  the  Clerk  of  the  Peace 
a  mere  ministerial  officer.] — He  often  performs  duties  by  deputy. — 
[Grebns,  B.  a  notice  of  objection  is  for  the  Barrister  to  decide 
•npcm,  but  the  Clerk  of  the  Peace  is  to  deal  with  the  notice  of 
daisL — ^Richards,  B.  Is  the  Clerk  of  the  Peace  to  hold  a  Court 
to  decide  these   various  matters  ?] — The  duties  of  overseers  in 

(a)  7  M.  &  O.  88. 
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M.  T.  1857.  England,  and  of  Clerks  of  the  Peace  in  Ireland,  are  very  di£Ferent— 

— -^iy ' '    [Ball,  J.     Does  not  the  Clerk  of  the  Peace  make  cot  a  list,  and 

barnett's       ' 

riAav  ^^  ^^  doing  does  he  not  decide  on  the  notices  sent  in  to  him?] 

case* 

H.  C  Leslie  and  Napier^  contra. 

The  Assistant-Barrister's  duty  is  pointed  out  by  the  55th  aeetioo, 
as  to  revising  and  amending  the  lis& ;  but  he  can  go  no  further 
than  inquire  into  the  qualification  of  the  objectors  to  a  elaim ;  he 
cannot  enter  into  the  preliminary  matters,  which  must  be  decided 
elsewhere.  Overseers  in  England,  by  6  Vie^  c.  18,  s.  4,  have  analo- 
gous duties  to  those  prescribed  for  Clerks  of  the  Peace  in  the  22Dd 
section  of  13  &  14  Vie^  c.  69;  and  the  6th  section  of  6  Ftc,  c  18, 
directs  the  same  things  as  the  23rd  section  of  13  &  14  Vie^  c  69, 
to  prepare  lists  of  claimants  and  make  objections :  as  to  these  mat- 
ters, the  Clerk  of  the  Peace  is  the  arbiter,  and  the  Barrister  cannot 
go  behind  his  return.  Then,  as  to  the  signature  not  being  in  Mr. 
Bamett's  writing,  under  the  Statute  of  Wills  it  has  been  held  that 
the  mark  of  a  testator  is  sufficient ;  many  people  cannot  even 
write  their  names,  from  disability  or  some  other  physical  cause: 
Baker  v.  Pening  (a).  In  Dawes  v.  Hopkins  (6),  the  precise  pobt 
has  been  ruled ;  where  the  name  of  a  person  inserted  in  a  list  of 
claimants  for  a  county  is  objected  to,  proof  ought  not  to  be  required, 
that  the  person  objected  to  had  given  due  notice  of  his  claim  to  the 
overseers.  Cockburn,  C.  J.,  says: — ** It  appears  to  me  that  the  matter, 
''  in  the  first  instance,  is  merely  between  the  claimant  and  the  over- 
"  seer ;  and,  if  the  overseer,  being  satisfied  that  the  notice  ia  signed 
''by  the  claimant  himself,  or  authorised  by  him,  and  that  it  is 
«( therefore  intended,  at  all  events,  to  be  in  compliance  with  the 
"  Act,  chooses  to  put  the  name  on  the  list  of  claimants  (which, 
'*  together  with  the  copy  of  the  old  register,  is  to  be  deemed  to  be 
"  the  list  so  revised),  in  such  case,  it  seems  to  me  that  the  Revising 
"  Barrister  has  nothing  further  to  consider,  than  whether  the  voter 
*^  makes  out  that  he  was  entitled,  with  respect  to  the  qualification 
*'  described  in  the  list." — [Pennefather,  B.     That  case  is  quite  in 

(a)  8  Ad.  &  El.  97.  (6)  27  Law  Jour.,  C.  P.,  6. 
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pointy  and  is  conclusive  on  the  question  of  the  jurisdiction  of  the  M.  T.  1867. 
_^      _  Exeh*  ChoM, 

Clerk  of  the  Peace.  J  , — -^ 

babnett's 

CASE. 

Lynch  replied. 

The  practice  of  the  Revising  Barristers  has  been  to  inquire  into 
these  matters,  notwithstanding  the  notice  of  claim  sent  in  by  the 
Clerk  of  the  Peace.  It  is  the'  validity  of  the  claim  on  which  the 
Barrister  has  to  decide ;  and  the  circumstances  connected  with  it, 
and  the  signature  of  the  claimant,  are  especially  within  his  juris- 
diction. The  66th  section  of  13  &  14  Fic,  c.  69>  gives  him  large 
powers :  "  and  every  such  Barrister  shall,  upon  the  hearing  in 
*'open  Court,  finally  determine  upon  the  validity  of  such  claims 
'*  and  objections." — [Pennefatheb,  B.  But  the  validity  of  the 
claim  has  nothing  to  do  with  the  way  the  claim  is  made.] — 
The  48th  section  shows  that  the  Legislature  intended  the  original 
notices  to  be  dealt  with:  Booth  v.  MoffeUia), — [Richards,  B. 
The  Court  there  entertained  the  preliminary  question,  but  it  did 
not  decide  the  point  raised  here. — Greene,  B.  Is  there  any  dis- 
tinction between  the  English  statute,  6  Ftc,  c.  18,  and  the  Irish 
Act,  13  &  14  Ftc,  c.  69»  on  this  head?] — Overseers  in  England 
have  other  duties  than  Clerks  of  the  Peace ;  they  send  the  claims 
to  the  Clerk  of  the  Peace;  and  the  machinery  for  carrying  out 
the  purposes  of  the  Act  is  entirely  dissimilar.  It  would  be  strange 
to  assume  that  the  Clerk  of  the  Peace  was  familiar  with  the  hand- 
writing of  a  whole  county:   Godsell  v.  Innous{b). 

Pbivhsfathsr,  B. 

We  are  of  opinion  that  the  case  of  Davies  v.  Hopkins  settles  the 
question ;  it  is  directly  in  point,  for  there  is  no  substantial  dis- 
tinction between  the  duties  of  overseers  in  England  and  Clerks 
of  the  Peace  in  Ireland,  as  to  notices  of  claim. 

Richards,  B. 

I  do  not  altogether  concur  in  that  decision  of  Davies  v.  Hopkim^ 
though  I  feel  bound  by  it ;  for  it  seems  to  me  strange  to  hold  that 

(a)  6  Ir.  Jar.  58.  (6)  17  C.  B.  2dfi. 


374  COMMON  LAW  REPORTS. 

M.  T.  1857*  the  fact  of  a  person  being  on  the  cUdmaDts'  list  is  to  be  regarded 
JBfcA.  Chawu 
>«— N '     conclasiTe  as  to  his  right,  and  that  the  AssistaDt-Banister  is  pre- 

CASK.        eluded  any  inquiry  .into  the  legitimacy  of  that  right. 

Ball,  J. 

I  think  we  are  bound  by  that  case  of  IhmeM  v.  Hcpkini^  ind 
I  see  DO  ground  to  question  its  authority. 


Gebxhx,  B. 

Nothing  more  is  decided,  by  our  present  mling,  than  that  it  is  no 
part  of  the  duty  of  the  Barrister  to  inquire  into  the  yalidity  of  senrioe 
of  the  notice  of  claim. 

Per  Curiam. 

Affirm  the  decision  of  the  Assistant-Barrister. 


CORCORAN,  AppeUani;  Hon.  E.  BARNARD,  Respondent. 


Dec,  11. 


A  claimant  to  This  was  an  appeal  from  the  decision  of  the    Aa^tant-Barrister 

em^ed  ln*the  ^^  ^^®  West  Riding  of  the  county  of  Cork. 
jmto^aa^e^"       ^^®  respondent   was  returned  on   the  list  No.    7,    of  persons 

of^t^uM^  entitled  to  vote  in  the  election  of  a    Member  for  the  Boroagb 

Mid  offices  at  of  Bandon  Bridge,  in  respect  of  hereditaments  within  the  borough. 

requisite  The  entry  on  the  list  was  as  follows : — 

annual  yalue 

to  qualify  for  a       **Hon.  Henry  Barnard,  Coolmain  Castle,  rated  oocopier;  ont- 

Tote.    It  a|>- 

peared  that  in  house  and  offices  at  Gully,  rated  value  £12.  lOs.** 

nf Arrh    1  Ai'iA 

the  claimant'         l^he  name  of  Mr.  Barnard  being  objected  to,   the   Barrister 

of  Golly,  for     stated  these  facts: — The  Hon.  Henry  Barnard,  in  the  month  of 

which  he  was 

rated,  to  a  person  named  Thomas,  for  the  purpose  of  taking  a  crop  of  oats^ 
and  that  he  then  had  no  farther  claim  on  the  lands. — Htld,  that  the  claimant 
was  not  in  occupation  of  the  lands  twelve  months  prerioos  to  July  1867»  as 
the  occupation  of  Thomas  was  not  merely  permissiYe,  and  that  therefore  he  was 
not  entitled  to  be  registered. 
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'March  1866,  gave  the  lands  of  Gullj,  for  which  he  was  rated,  M.  T.  1857< 
'and  retamed  in  the  list  for  revision,  to  a  person  named  George     ^ — V— -^ 

___  H  A  RIV  A  11.1^  A 

Thomas,  for  the  purpose  of  taking  a  crop  of  oats,  which  he  did;         ..._ 
and,  after  taking  a  crop  of  oats  off  the  lands,  had  no  further  claim 
<m  them. 

The  appellant,  therefore,  contended  that  as  Mr.  Henry  B. 
Barnard  was  not  in  occupation  of  the  lands  twelve  months  previous 
to  the  20th  of  Julj  1857,  his  name  should  have  been  removed 
-from  the  list  of  voters  for  the  borough. 

The  Barrister  held  that,  as  the  occupation  of  Greorge  Thomas 
was  onlj  permissive,  and  for  the  purpose  of  taking  a  crop  out 
of  the  lands,  the  Hon.  Henry  B.  Barnard  was  entitled  to  be  re- 
tained on  the  list,  and  did  accordingly  retain  him. 

Sullivan  and  Sir  C.  O^Loghlen,  for  the  appellant 

Has  the  owner  of  property  the  actual  occupation  of  it,  who  gives 

-to  a  tenant  the  land  to  take  a  crop  off  it ;  and  has  he  a  right  to  vote, 

-within  the  5th  section  of  the  13  &  14  F7c.,  c.  69  ?  Does  he  occupy 
as  tenant  or  owner,  and  has  he  been  such  occupier  for  the  space 

-of  twelve  calendar  months  next  before  the  20th  day  of  July? — 
[Ball,  J.  Could  Mr.  Barnard,  during  the  twelve  months,  enter 
on  the  lands,  so  cropped  by  Thomas,  without  being  a  trespasser?]— . 
We  say  he  could  not,  for  that  the  facts  stated  show  that  Barnard 

^gave  possession  as  landlord,  for  the  purposes  of  the  soil.  The  case 
is  within  the  principle  of  Crosby  v.  Wadsworth  (a).  This  was 
an  exclusive  right  in  Thomas  to  the  vesture  of  the  land  during 
the  period  requisite  to  crop  the  oats.  But  it  will  be  argued  that 
this  was  but  a  con-acre  letting,  and  Dease  v.  O'Reilly  {b)  may 
be  referred  to ;  but  that  case  was  decided  on  the  ground  that  no 
tenancy  was  created  between  the  landlord  and  the  persons  putting 

'in  the  crop :  that  is  a  different  question  from  whether  they  are 
or  are  not  occupiers  of  the  soil :  In  re  MacMahon  (e), — [Ball,  J. 
That  is  substantially  the  same  principle  as  laid  down  in  Crosby  v. 

•  Wadsyforih;  but  is  there  any  case  deciding  that  con-acre  holders 

(a)  6  East,  e02.  •     (6)  8  Ir.  Law  Bep.  52. 

^  (c)  Ir.  Cir.  Bep.  448. 
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M.  T.  1857-  are  not  occapiers?] — ^In  Rogers  on  Eleetiotu,  p.  63,  it  is  tM:— 

I^ '     <'  Tenancy,  in  its  most  comprehensiTe  sensey  describes  the  right  or 

"  title  which  a  man  has  in  lands  and  tenements,  through  the  sevenl 

CASE* 

''gradations  from  tenant  in  fee-simple  to  tenant  at  will;  but 
''  occupation  describes  the  exercise  of  that  right  by  actual  user.  It 
*'  would,  therefore,  seem  to  be  a  confusion  of  things,  in  themaelTei 
"  entirely  distinct,  to  consider  that  the  right  of  possession  as  owner, 
^'  or  the  continuance  of  tenancy  under  a  demise  from  another,  which 
"amounts  to  a  right  to  occupy  only,  necessarily  implies  the  ex« 
'^  ercise  of  that  right  in  fact,  or  is  identically  the  same  thing  with 
"  it." 

Charles  Andrews  and  Napier^  contra. 

It  is  admitted  Mr.  Barnard  was  in  actual  occupation  of  the 
premises  for  part  of  the  year,  but  that  Thomas  was  in  occupatioo 
of  the  land  for  a  portion  of  the  year.  It  is  not  stated  in  the  ease 
that  Mr.  Barnard  received,  or  that  Thomas  was  to  pay,  any  remuner 
ation  for  the  land;  it  must  be  assumed  Thomas  was  but  his  semat 
or  caretaker.  If  then,  a  person  having  a  house  and  lands  give 
the  lands  to  a  person  as  caretaker,  that  occupation  of  the  lands 
is  the  occupation  of  the  owner.  There  was  no  tenancy  here, 
nothing  but  a  permissive  occupation. — [Ball,  J.  There  was 
certainly  no  tenancy,  and  it  is  not  admitted  or  asserted  to  bare 
been  a  tenancy.] — Then  it  was  Mr.  Barnard's  occupation :  Bemari 
DuigenatCs  case  (a).  Dease  v.  O^ReiUy  is  strong  in  our  favour.^ 
[Ball,  J.  That  case  but  decided  that  the  defendant  was  not  a  tenant; 
it  did  not  decide  he  was  not  an  occupier.] — All  we  say  is,  if  this 
was  not  a  tenancy  in  Thomas,  the  occupation  is  still  Mr.  Barnard's: 
Rex  V.  St,  Nicholas^  Rochester  (6).  Permissive  occupation  is  the 
occupation  of  him  who  gives  the  permission ;  and  even  if  that  were 
not  the  case,  the  occupation  of  Thomas,  as  stated,  is  not  an  oe- 
cupation  of  the  land,  but  only  of  a  usufruct  of  the  lands*  In  that 
case  of  Rex  v.  St,  Nicholas,  Lord  Denman  says,  **  The  meaning  of 
*'  the  word  *  occupied '  may  vary  according  to  the  occasion  or  the 
'*  subject-matter.     The  meaning,  therefore,  which  it  has  received 

(a)  Ale.  Reg.  Cas.  1 14.  (6)  5  B.  &  Ad.  226. 
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'Mn   coDsidering  what  occupation   was  necessary  to   constitute   a  M.  T.  1857* 

Exch.  Cham^ 


**  mansion-house,  in  which  burglary  may  be  committed,  or  to  give 
*^  a  right  of  voting,  or  to  make  a  party  rateable  to  the  relief  of  the 
^  poor,  is  no  test  of  its  meaning  in  this  particular  case/*  That  was 
a  question  of  settlement.  Here  Thomas  had  but  a  limited  per- 
missive user  restricted  to  one  purpose,  a  temporary  easement  given 
to  Thomas,  but  no  parting  with  the  land  by  Mr.  Barnard :  Pitts  v. 
Smedley  (a) ;  Close  v.  Brady  (h).  The  letting  of  land  in  con-acre 
18  but  a  mode  of  farming  it :  Parker  v.  Staniland  (e).  There  Lord 
EUenborough  says,  in  a  similar  case,  "  The  defendant  had  no  right  to 
**  the  possession  of  the  close ;  he  had  only  an  easement,  a  right  to 
^^  come  upon  the  land  for  the  purpose  of  taking  up  and  carrying 
"away  the  potatoes,  but  that  gave  him  no  interest  in  the  soil." 

Sir  C$  0*Loghlen  replied. 

The  Act  requires  a  claimant  to  occupy,  as  tenant  or  owner,  the 
premises  out  of  which  he  seeks  to  register,  for  twelve  months  pre- 
vious to  20th  of  July  in  each  year ;  and  so  the  question  here  is,  did 
Mr.  Barnard  occupy  the  premises  out  of  which  he  sought  to  register, 
for  twelve  months  previous  to  20th  of  July  last  ?  Occupation  is 
actual  or  virtual.  A  man  actually  occupies  when  he  occupies  by 
liifiiself  or  his  family;  he  virtually  occupies  when  .he  occupies  by 
aervants,  caretakers  or  lodgers.  It  is  not  contended  here  that 
Itfr.  Barnard's  occupation  was  an  actual  one ;  is  it  then  a  virtual 
one?  The  Barrister  doQS  not  find  that;  for  the  case,  if  taken 
literally,  shows  the  vote  ought  to  be  rejected,  as  it  finds  not 
that  the  occupation  of  Thomas  was  Barnard's  occupation,  but  that 
it  was  permissive  occupation  of  Thomas.  Whether  or  not  per* 
miBsive  occupation  be  the  occupation  of  the  party  giving  the 
permission  depends  on  circumstances ;  as,  for  example,  when  the 
permissive  occupant  derives  no  profit  from  the  land,  then  the 
person  giving  the  permission  is  the  occupfer;  but  when  he  does 
derive  a  profit,  when  he  has  any  temporary  interest,  then  the 
permissive  occupant  is    the  occupier.      A  steward  or  caretaker, 

(a)  7  M.  &  G.  86.  (A)  I  J.  &  C.  186. 

(c)  1 1  East,  362. 
VOL.  7.  48  L 
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M.  T.  1857.  deriving  no  profit  from  tHe  land,  is  not  the  occapier;  bat  if  a 
-\-  _  '    party  be  put  in,  and  he  is  given  the  benefit  of  the  land,  he  is 

BARNARD'S  ^^^  occupier :  Lord  Bute  v.  GrindaU  (a).  The  question  in  that 
case  was,  under  the  old  English  Poor-law  Act,  declaring  everj 
occupier  of  lands,  &c.,  liable  to  be  rated  to  the  relief  of  the  poor, 
whether  Lord  Bute  was  an  occupier  of  Richmond  Park?  and  it 
was  held  he  was,  because  he  had  a  beneficial  interest  in  the 
park :  The  Queen  v.  Ponsonby  {h).  Thomas  had  here  a  beneficial 
interest  in  his  occupation,  and  is  therefore  the  occapier,  unless 
what  he  occupied  was  not  the  -  land,  bat  only  the  uanfruct  in 
the  land.  It  is  immaterial  whether  the  land  is  to  be  used  for 
one  purpose  or  for  several ;  it  is  still  an  occupation :  Greendade 
V.  TapscoH{e).  There,  a  lease  contained  a  stipulation  that,  for 
every  acre,  and  so  in  proportion  for  a  less  quantity,  of  the  land 
which  the  lessee  should  sufier  to  be  occupied  by  any  otbfr  person, 
without  tlie  consent  of  the  landlord,  an  additional  rent  should  be 
paid.  The  tenant  undertook  to  use,  occupy,  dress  and  manore 
the  land,  according  to  the  custom  of  the  country.  The  tenant, 
without  the  consent  of  the  landlord,  suffered  other  persons  to 
use  small  portions  of  the  land,  for  the  purpose  of  raising  a 
potato  crop.  It  was  proved  to  be  the  custom  of  the  oountrj 
for  farmers  to  pursue  that  course ;  and  it  was  held  that  the  land- 
lord was  entitled  to  the  additional  rent,  this  being  an  occupation 
of  the  land  by  other  persons :  The  King  v.  Watson  (d), 

Pennefatuer,  B. 

The  question  in  the  present  case  is,  did  the  Hon.  Air.  Barnard 
occupy  the  lands,  of  which  he  is  described  as  rated  occupier,  for 
twelve  months  prior  to  the  20th  of  July  1857?  The  facts  are 
not  so  precisely  stated  as  we  could  desire ;  and  we  necessarily  mist 
draw  some  conclusions  both  of  fact  and  law.  It  is  stated  that, 
in  the  month  of  Marbh  1856,  Mr.  Barnard  gave  to  Thomas  a 
portion  of  the  lands  of  Gully,  for  the  purpose  of  taking  a  crop 
of  oats ;    it   is  conceded  that  Thomas  was  to  sow  the  lands,  and 

(a)  1  T.  R.  338.  (6)  3  Q.  B.  14. 

(0  1  Cr.,  M.  &  R.  55.  (d)  5  East,  480. 
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that  the  occupation  then  given  him  was  for  the  purpose  of  taking  M.  T.  1857. 

a  crop  of  oats  off  the  lands.     The  crop  was  sown  in  the  Spring       _,-\ 

of  1856,   and  did   not   necessarily  ripen  untU  after  the   20th  of    ^^^^^^^'^ 

''        '^  CASE. 

July  of  that  year.  Then,  during  that  time  whose  was  the  occu- 
pation ?  It  was  that  of  Thomas  ;  it  continued  with  him  from 
the  sowing  of  the  land  until  the  crop  was  taken  off  the  land. 
It  was  not  an  occupation  for  the  use  of  Mr.  Barnard ;  he  certainly 
had  not  the  actual  occupation;  nor  can  it  be  held  that  he  had 
a  virtual  occupation  by  reason  of  Thomas'  occupation.  These  are 
the  conclusions  we  draw  from  the  Assistant-Barrister's  statement, 
which  we  were  anxious  to  remit,  for  a  fuller  and  more  explicit 
detail  of  the  facts ;  but  the  Counsel  on  both  sides  thought  it 
onnecessary.  On  these  facts,  then,  the  Barrister  admitted  Mr. 
Barnard  to  register,  on  the  ground  that  Thomas*  occupation  was 
permissive ;  but  that  unquestionably  cannot  be  a  correct  in- 
ference. If  it  were  an  occupation  by  demise  from  year  to  year, 
it  would  be  permissive,  ai)  occupation  of  the  party  so  holding, 
and  for  his  benefit;  but  that  cannot  be  the  accurate  criterion  to 
decide  this  question.  Was  it  a  permissive  occupation  for  Thomas, 
or  for  the  benefit  of  Mr.  Barnard  ?  If  it  were  the  occupation  of 
a  servant  or  caretaker,  the  case  would  be  different ;  the  occupation 
then  would  be  for  the  benefit  of  the  master  or  owner.  The  words 
of  the  statute  are,  **  who  shall  occupy  as  tenant  or  owner ;"  occu- 
pation generally,  that  means  for  the  benefit  of  the  person  in  pos- 
session, of  the  person  seeking  to  register  his  vote.  These  premises 
were  situate  in  a  town,  and  a  large  portion  of  them  consisted  of 
out-house  and  offices,  and,  it  is  said,  that  a  small  portion  consisted 
of  land ;  but  the  rating  is, "  out-house  and  offices  at  Gully,"  and  there- 
fore the  lands  are  as  much  portion  of  the  premises  as  the  out-house 
and  offices.  The  person  seeking  to  register  must  be  in  possession  of 
the  entire  premises,  and  the  occupation  must  be  for  the  use  of  the 
person  seeking  to  register.  One  case  cited  bears  materially  on  the 
question,  the  C4we  of  Greenslade  v.  Tapseott  (a).  The  reason  of  the 
Assistant-Barrister  does  not  warrant  his  conclusion,  and  therefore 
Mr.  Barnard's  name  must  be  struck  off  the  list. 

(a)  1  Cr.,M.&B.  56. 
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M.  T.  1857. 

£xcA.  Cham, 


FAGAN,  Appellant  s  KEATING,  Respondent. 


Dec,  12. 


A  claimant  to  This  was  an  oppeal  from  the  Revision  Court  of  the  city  of  Dublin. 

register  proTcd 

that  he  had    The  name  of  John  Fagan  appeared  on  list  No.  7,  of  persons  entitled 

occapied    as 

tenant    the      ^o  ▼o^G  as  rated  occupiers  of  premises  in  said  city. 

^3p^^    Qf  The  respondent,  whose  name  appeared  on  list  No.  %  duly  objected 

name  appear-  ^  ^^®  ®*^^  name  being  retained  on  list  No.  7.     On  proof  of  the 
of  ^\^U8  ^!  service  of  the  objection,  the  Revising  Barrister  required  it  to  be 

titled  to  Toto  proved  that  the  appellant  was  entitled,  on  the  20th  of  July,  to  have 
as  rated  occn-   r  rir 

piers,  from  the  hig  name  inserted  on  the  list. 

Ist    of  April 

1856,  up  to         On  the  part  of  the  appellant,  it  was  proved  that  he  had  occupied, 

the    time    of 

claiming.    On  as  tenant,  the  premises  in  respect  of  which  his  name  appeared  on 

the    1st  of  *  y.  • 

AprU  1856,  the  said  list,  from  the  1st  of  April  1856,  up  to  the  present  time. 

General  of   '       On  the  part  of  the  objector  it  was  then  proved  that,  upon  the 

applotted  on    ^^^  ^^  January  1856,  the  Collector-General  of  rates  had  applotted 

Se  raterpay-  "P^°  *^®  ^*^^  premises  the  poor-rate  and  other  rates  payable  in 

able  for  1856,  jigspect  of  the  said  premises  for  the  year  1856,  and  had  made  the 

and     made       .     *^  ^  ^ 

them   payable  game  payable  by  four  quarterly  instalments,  payable  respectively  in 

DY  instalments,  % 

in    advance,     advance,  on  the  Ist  of  January,  the  1st  of  April,  the  1st  of  July  and 

on  the   1st  of  '  ^  ^  ^ 

Januaiy,   1st    the  1st  of  October. 

of  April,  1st 

of  July  and         That  the  former  occupier  of  the  premises  was  rated  in  respect 

tober.    The      thereof,  on  the  books  of  the  Collector-General,  for  the  rate  made  and 

pier  of  the'    applotted  for  the  year  1856,  on  the  said  1st  of  January  1856.    That 

rated*^7n    re-  ^°  ^^  month  of  October  1856,  the  said  Collector- Greneral  substituted 

spect    thereof  ^^^  ^^^^  ^^  ^j^^  g^j^  j^j^^j  Fagan  in  the  rate-book  for  that  of  the 

on    the  books  ° 

of  the  Collect-  former  occupier.     That  the  said  appellant,  before  the   Ist  of  Jnlr 
or-General  for  ^  rr  »  j 

the  rate  made 

and  applotted  for  1856,  on  the  1st  of  Jnnuary  1856;  and  in  October  1856,  the  CoU 
lector- General  substituted  the  name  of  the  claimant  in  the  rate-book  for  that  of  the 
former  occupier.  The  claimant,  before  the  Ist  of  July  1857,  paid  the  third  and 
fourth  instalments  for  1856,  made  payable  on  the  1st  of  July  and  1st  of  October,  but 
lie  did  not  pay  the  second  instalment  for  1856,  made  payable  on  the  1st  of  April 
1856,  which  was  yet  unpaid.  There  did  not  appear  on  the  books  of  the  Collector- 
General  any  arrear  of  rate  in  respect  of  the  premises. — Held^  that  the  claimant  had 
not,  within  the  meaning  of  13  &  14  Ktc,  c.  69,  s.  5,  previously  to  the  Ist  of  Jolj 
last,  paid  all  rates  payable  in  re:»pcct  of  the  premises  previously  to  the  1st  of  Janu- 
ary in  that  year,  and  that  he  was  not  entitled  to  be  registered 
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1857,  paid  the  third  and  fourth  quarterly  instalments  for  the  year  M.  T.  1857< 

Efitch,  Chowu 
1866,  made  payable,  as  aforesaid,  on  the  Ist  of  July  and  Ist  of     , 

October  respectively.    That  he  did  not  pay  the  second  quarterly        cask. 

instalment  for  the  year  1856,  made  payable,  as  aforesaid,  on  the  1st 

day  of  April,  and  that  the  same  is  yet  unpaid. 

On  the  part  of  the  appellant,  it  was  then  proved  that,  on  the  books 
of  the  Collector-General  for  the  present  year,  there  is  no  entry  of 
any  arrear  of  rates  in  respect  of' the  said  premises;  that  no  such 
arrear  has  been  carried  forward  as  against  the  said  premises,  or 
against  the  occupier  thereof,  in  the  said  books ;  and  that  it  is  the 
practice  of  the  Collector-General,  when  the  rates  for  any  year,  or 
any  portion  of  any  year,  are  in  arrear,  to  carry  them  forward  in  the 
books  of  the  following  year ;  and  that,  unless  they  are  so  carried 
forward,  the  sub-collectors  of  rates  for  the  district  are  no  longer 
authorised  to  demand  payment  of  such  arrears. 

Upon  this  state  of  facts,  the  Revising  Barrister  decided  that  John 
Fagan  had  not,  within  the  meaning  of  the  5th  section  of  13  &  HFic., 
c«  69»  previously  to  the  1st  day  of  July  last,  paid  all  poor-rates 
payable  from  him  in  respect  of  the  said  premises  previously '  to 
the  1st  of  January  in  this  year,  and  that  he  was  not  entitled 
to  be  registered,  and  therefore  the  Barrister  expunged  his  name 
firom  the  list  of  voters. 

If  the  Revising  Barrister  were  wrong  in  so  doing,  the  name  of 
John  Fagan  was  to  be  inserted  in  the  register  of  voters. 

C  Barry  (with  him  Sir  Colman  (yLoghlen  and  T.  O^HaganJj 
£or  the  appellant.  * 

Were  these  instalments  rates  payable  from  the  appellant,  within 
the  meaning  of  the  statute,  which,  by  its  5th  section  (13  &  14  Ftc, 
c  69),  provides  that  every  occupier  of  premises  rated  at  £8  or 
upwards,  being  such  occupier  for  twelve*  months  next  before  the 
20th  day  of  July,  and  who  shall  on  or  before  the  1st  day  of  July 
have  paid  all  poor-rates  in  respect  of  such  respective  premisefs, 
which  shall  have  become  payable  from  hioi  in  respect  of  such 
premises  previously  to  the  1st  day  of  January  shall  be  registered? 
Now  this  particular  rate  was  payable  by  the  appellant,  for  each 
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M.  T.  1857.  instalment  is  a  separate  rate. — [Richards,  B.  Bat  the  appeUant 
Exch.Cham.  ^^^  ^  charged  with  the  instalment] — He  may,  but  still  it  is  not 
^t^^f^  a  rate  payable  from  him.  The  1  &  2  Vie^  c  56,  s.  71  (Poor-kw 
Act),  declares,  "  That  every  rate  made  under  the  aathority  of  this 
'^  Act  shall  be  paid  to  the  person  authorised  to  collect  the  same, 
'*  by  the  person  in  the  actual  occupation  of  the  rateable  property 
"  at  the  time  of  the  rate  made ;  and  on  his  default,  then  by  the 
*'  person  subsequently  in  the  occupation  of  the  rateable  property, 
"from  whom  such  rate  shall  be  demanded."  That  is,  the  person 
is  only  liable  after  demand  on  the  previous  occopier'a  default,  and 
it  should  have  been  shown  here  that  sueh  demand  was  made;  in 
point  of  fact  none  such  was  made,  and  the  Ck>llector. General  of 
rates  struck  the  demand  out  of  his  books. 

Independently  of  that,  the  rates  payable  are  those  only  which 
accrued  due  during  the  occupation  ;  there  are  the  three  re- 
quisites for  registry — occupation,  rating  and  payment  of  the 
rate — and  no  one  is  liable  unless  the  rate  be  demanded.  The 
2  &  3  FFl  4,  c.  45,  s.  27  (Eng.Jy  is  the  analogous  section  to  the  6th 
section  of  13  &  14  Vie^  c.  69,  and  it  aids  this  view. 

Brereton  and  Hyndman,  contra. 

This  question  does  not  turn  on  the  Poor-law  Act,  but  on  1 2  and 
13  Fie,  c.  91,  the  Collection  of  Rates  Act.     The  48th  section  of 
that   Act   enacts,   *^  That  such  Collector-General,  upon    receiving 
*'  such  yearly  estimates   as   aforesaid,  shall,  as  soon    as    may  be 
*^  after  the  receipt  of  the  same,  according  to  the  several  amounts 
'*  in   such   estimates   contained,   mflke   and   declare   the   poundage 
'*rate   to   be   levied    in   respect  of  each   such  estimate   upon  tU 
*'  premises,  &c. ;  and  such  estimate,  so  apportioned,  and  such  rite 
*'  or  rates  for  each  such  year  as  aforesaid,  shall  be  due  and  pajable 
*^in  manner  hereinafter  mentioned."     The  52nd  section  provides 
that  the  Collector- General,  after  receiving  the  estimate,  shall  gife 
notice  in   the   Dublin   Gazette^  and   in  two    public    newspapers 
published  in  the  city  of  Dublin,  stating  the  amount  of  the  estimate 
and  the  poundage ;  and  '^  in  case  the  said  Collector  General  shall 
'^  determine  that  the  said  rates  shall  be  paid  by  instalments,  stating 
^'  the  days  upon  which  the  instalments  of  such  rate  will  become 
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''payable;  and  from  and  after  such  publication  as  aforesaid,  the  M.  T.  1867* 

1  .in     Each.  Chawu 

*'said  rates  shall  be,  and  be  deemed  to  be,  dae  and  payable. 

Again,  the  62nd  section  directs  that  unoccupied  premises  shall  be 
included  in  the  rates,  and  if  the  premises  are  afterwards  occupied, 
a  portion  of  the  rates  to  be  paid,  proportioned  to  the  time  during 
which  such  person  occupies  such  property.    Then,  by  the  67th  sec- 
tion : — *'  If  any  person  shall  think  himself  aggrieved  by  any  rate,  on 
the  ground  of  inequality,  unfairness  or  incorrectness  in  the  valua- 
tion of  any  rateable  property  included  therein,  or  in  the  amount 
assessed  thereon,  he  may,  at  any  time,  within  one  month  after 
such  rate  is  applotted'by  the  Collector-General,  appeal  to  a 
''Divisional  Justice  of    the    district  within  which   the   rateable 
property  is  situated,"  &c.    And  the  74th  section  enacts,  '*  That 
when    any  rate  has  been   made  for  a  particular   period,  and 
"the  owner   or    occupier  who  is  rated  to  such   rate  ceases  to 
"be    the  owner  or  occupier  of  the  property  in  respect  whereof 
"he  is  rated,  before  the   end   of  such  period,  such   owner    or 
"occupier  shall  be  liable  to  pay  a  portion  only  of  the  rate  pay- 
"able  for  the  whble  of  such  period,  proportionate  to  the  time 
"  during  which  he  continued  to  be  owner  or  occupier ;  and  in 
"  every  such  case,  if  any  person,  after  the  making  of  such  rate, 
"  become  the  owner  or  occupier  of  any  property  so  rated  as  afore- 
"said,  during  part  of  the  period  for  which  such  rate  was  made, 
*'  such  person  shall  pay  a  portion  of  such  rate,  proportioned  to  the 
'^iime  during  which  he  held  or  occupied  the  property  so  rated, 
"and  the  same  shall  be  recovered  from  him  in  the  same  manner 
"as  if  he  had  been  originally  rated  for  such  property.**    The  61st 
section  creates  a  difficulty;  for,  after  empowering  the  Collector- 
General  from  time  to  time  to  amend  the  rate,  by  inserting  the  name 
of  any  one  claiming  to  have  his  name  therein  as  owner  or  occupier, 
or  by  inserting  a  name  which  ought  to  have  been  rated,  or  by 
striking  out  the  name,  it  enacts  that  no  such  amendment  shall 
be  held  to  avoid  the  rate : — *'  Provided  always,  that  every  person 
"  aggrieved  by  any  such  alteration  shall  have  the  same  right  of  appeal 
"  therefrom  as  he  would  have  had  if  his  name  had  been  originally 
*'  inserted  in  such  rate,  and  no  such  alteration  had  been  made ; 
"  and  as  respects  such  person,  the  rate  shall  be  considered  to  have 
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M.  T.  1857*  '^been  made  at  the  time  when  he  received  notice  of  such  altera* 

Erch   Cham 

*'  tion  ;  and  every  person  whose  rates  are  altered  shall  be  entitled  to 
"  seven  days'  notice  of  such  alteration,  before  the  rate  shall  be  ptj* 
'^able  by  him."  If,  therefore,  the  appellant  came  into  poesessioB 
on  any  day  in  April,  he  was  liable  for  every  portion  of  the  rate. 
Each  successive  occupier  is  liable  for  a  proportion  of  the  rate 
during  the  time  he  occupies;  the  poorer  occupiers  are  allowed 
to  pay  by  instalments,  but  the  rich  are  to  pay  the  whol&r-. 
[Greene,  B.  The  74th  section  makes  occupiers  liable  for  a 
portion  of  the  rate  only ;  but  the  Gist  section  authorises  the  Col- 
lector to  amend  the  rate,  enabling  the  rated  person  to  appeal 
against  the  amendment,  as  though  he  was  originally  on  it,  sod 
^*  such  person  "  means  appellant  within  a  month  from  time  of  notice 
given.] — As  to  compulsory  payment  of  the  rate :  Ford  ▼.  Smtdr 
ley  (a).  There,  where  a  house  tax  was  payable  on  the  20tb  of 
December  1851,  but  not  demanded  until  the  llth  of  April  1852, 
and  the  party  assessed  did  not  pay  it  until  after  the  20th  of  Jalj^ 
Held^  that  he  had  not  paid  on  or  before  the  20th  of  July  all  assessed 
taxes  which  became  payable  from  him  in  respect  of  the  premises 
previously  to  the  6th  of  January,  and  that  he  was  not  entitled 
to  be  registered.     This  rate  was  plainly  payable  without  demand. 

Sir  C,   0*Loghlen  was  called  on. 

The  74th  section  declares  the  subsequent  occupier  liable ;  but  is 
the  rate  payable  from  him  before  the  Collector- General  demands 
the  rate ;  is  it  a  rate  payable  from  him  until  demand  made ?  Inn 
Brennan  (b). 

Ball,  J. 

Do  you  mean  that  the  statute  left  it  optional  with  a  claimant 
whether  or  not  he  paid  the  rate  ? — for,  according  to  the  argument, 
a  man  may  have  the  franchise  without  paying  rates,  because  no 
notice  calling  on  him  to  pay  rates  was  served. 

Pennefatheb,  B. 

We  must  affirm  the  decision  of  the  Barrister. 

(a)  12  C.  B.  622.  (6)  3  Ir.  Com.  Law  Bep.  163. 
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M.  T.  1857. 

Exch,  Cham, 


BOBT.  KEYS,  Appellant ;  ARCHBD.  COLLUM,  Respondent. 

Dee.  12. 


This  was  an  appeal  from  the  decision  of  the  Assistant-Barrister  of  Certain    evi- 

au^  a       i»  -c^  i_  dence  waa  re- 

the  county  of  Fermanagh.  ceWed   at  the 

The  case  stated  that  the  appellant's  name  appeared  on  the  list  gioS^  to  prove 

No.  7,  of  persons  entiled  to  vote  at  the  election  of  Members  for  ^^  oui^*]^ 

the  Borough  of  Enniskillen.  'T^i^  *^« 

^  claimant 

The  premises,  out  of  which  he  claims  as  a  rated  occupier,  are  sought  to  re- 

"^  gister   were 

described  in  said  list  No.  7  as  follows  : — "  Fort  Lodfi:e  Buildings,  in  oatside   the 

®  ^  '        limits   of  the 

Tonystick,  in  the  borough  of  Enniskillen ; "  and  the  rated  value  borough.— 

J^eW,  that  this 
thereof  in  said  list  is  £25.  was  a  question 

The  objection  raised  in  this  case  is,  that  the  premises  in  question  appeallayirom 
are  outside  the  limits  of  the  borough  of  Enniskillen,  as  set  forth  in  ^^    Barrister 
2  d:  3  FT.  4,  c.  89.     In  support  of  the  objection,  a  tracing  of  the  ^j^J^i^  *of 
Ordnance  map,  on  which  that  part  of  the  borough  is,  was  produced ;  ^*  eyidenoe. 
and  if  said  tracing  has  been  properly  received  in  evidence,  it  was 
dearly  shown  that  by  it  the  premises  were  not  within  the  limits 
aforesaid.    I  was  of  opinion  that  the  tracing  was  sufficiently  estab- 
lished in  evidence,  and  expunged  the  name   of  the  said  Robert 
Keys  from  the  said  list  No.  7 ;  and  the  appellant  insisted  that  the 
writing,  purporting  to  be  a  certificate  on  said  tracing,  was  not 
a  certificate  within  the  meaning  of  the  14  &  15  Fife,  c.  99«     The 
words    authenticating  the  tracing  were  as  follows : — *'  Ordnance 
^Survey. — ^Traced  from  revised  sheet  22,  of  the  county  of  Fer- 
^  managh,  showing  the  position  of  the  boundary  of  the  parliamentary 
«•  borough.  '*  6.  A.  Leech,  Captain,  R.  E. 

'  19fth  Oetober  1857." 

The  name  of  Captain  Leech  was  signed  to  same,  and  it  was 

proved  that  the  original  Ordnance  map  was  in  his  custody  at  Dublin ; 

tliat  he  was  the  person  appointed  to  take  charge  of  the  original 

Ordnance  maps  in  Dublin ;  that  an  application  had  been  made  to 

Govemment  for  the  original  map,  and  refused,  and  that  thereupon 

tlM  tracing  now  in  question  was  given.     No  evidence,  save  the 
Toi..  7.  49 1* 
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M.  T.  1857.  prodDction  of   the  registry  and  list  No.  7)    was    given  by  tha 

Exeh.  Cham.  ,.      . 

appellant. 

The  question  for  the  Coart  is,  whether  or  not  the  tracing  wai 

properly  received  by  me  in  evidence  ?     Should  the  CSourt  be  of 

opinion  that  I  was  right  in  receiving  it  in  evidence,  the  name  of 

the  appellant  is  to  be  expnnged  from  the  list  No.  7 ;  should  I  have 

been  wrong  in  receiving  the  said  tracing  in  evidence,  the  said  naiM 

is  to  be  inserted  in  said  list  No.  7. 

Aeheson  Henderson  and  Napier^  for  the  appellant 

Laweon  and  Keman^  for  the  respondent,  objected  to  the  appoti 
being  heard,  as  it  was  a  question  of  fact  was  referred  to  the  Court, 
and  the  78th  section  of  13  &  14  Fte.,  c.  69»  precludes  any  such 
inquiry : — *'  No  appeal  or  notice  of  appeal  under  this  Act  shsll  be 
"  received  or  allowed  against  any  decision  of  any  Assistant-Barrister 
'*  upon  any  question  of  fact  only,  or  upon  the  admissibiHty  or  eftet 
"of  any  evidence  adduced  or  made  in  any  case  to  establish  sdj 
"  matter  of  fact  only,"  &c  The  question  referred  is  really,  was  tUt 
house  outside  the  borough  of  £nniskillen?  an  appeal  aa  to  the 
admissibility  of  the  evidence. 

Henderson  and  Napier, 

The  Barrister  acts  both  as  Judge  and  jury,  and  the  question  ssb- 
mitted  here  is  not  matter  of  fact  only.  The  test  is,  had  the  matter 
occurred  at  Nisi  Prius,  could  it  have  been  detennined  by  the  yuj 
without  a  direction  as  to  the  tracing  or  the  map?  The  2  &  3  FT.  4, 
c.  88,  defines  the  limits  of  boundaries  of  boroughs,  involving  the 
construction  of  several  sections  of  the  Act,  and  of  the  schedule ;  and 
by  section  2  of  that  Act,  a  construction  is  given  to  eertaia  words 
therein  used ;  this  is  a  case,  therefore,  both  of  law  and  fSftct,  a  eaie 
where  the  fact  results  from  the  law,  and  the  Court  are  by  thi 
appeal  called  on  to  put  a  construction  on  the  Act  of  Parliamest: 
Bayley  v.  Overseers  of  Naniwich  (a).  Tindal,  C.  J.,  there  says^— 
'*  The  sole  point  referred  to  us  was,  whether  the  duplicate  notice  of 

(d)  sc.&na. 
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*'claimy  properly  stamped,  was  sufficient  evidence  of  the  claim  being  M.  T.  1857< 

£rcA.  Cham* 
*^ia  time.      This  point  was  decided  in  the  case  of  a  notice  of     ^ — v^ — - 

<■ .  1     «        .         ....  ,        i_      •     f      ooiiLuai's 

^  objection,  and  we  thmk  there  is  no  distinction  to  be  taken  in  this        cask. 

**  respect  between  a  notice  of  objection  and  a  notice  of  claim.** 

PalmeTf  appellant ;  AUen^  respondent  {a).      This  evidence  could 

only  be  received  as  to  the  construction  of  the  Boundary  Act ;  it  is 

not  admissible  on  matter  of  fact. 


BaiiL,  J. 

The  question  referred  is,  was  the  tracing  properly  received  in 
evidence?  and  no  such  question  can  be  submitted  to  us,  having 
regard  to  the  78th  section  of  13  &  14   Vic. 

Pbhnsfatheb,  B. 

It  is  a  question  of  fact  whether  the  locus  in  quo  be  or  not  outside 
the  boundary  of  the  borough. 

Grbxrs,  B. 

No  question  is  reserved  as  to  the  construction  of  the  Act  of 
Parliament ;  and  in  the  case  of  BayUy  v.  Overseers  qf  Nantwieh^ 
an  amended  case  was  sent  to  the  Revising  Barrister,  who  returned 
it  with  this  observation : — *'  The  only  question  intended  to  be  sub- 
^  mitted  to  the  Court  was,  whether,  taking  the  sections  100  and  101 
**  of  the  6  &  7  Vie^  c.  78,  together,  the  production  of  the  stamped 
'*  duplicate  of  notice  of  claim,  duly  delivered  to  the  post-master,  and 
'^  doly  directed  to  the  Overseers  of  Nantwich,  was  to  be  held  con- 
^*  elusive  evidence  of  the  notice  of  claim  having  been  given  to  the 
^Overseers  at  the  place  mentioned  in  such  duplicate,  on  the  day  on 
*' which  such  notice  would,  in  the  ordinary  course  of  post,  have 
^  been  delivered  at  such  place ; "  so  that  case  went  on  two  sections 
ot  that  particular  Act  of  Parliament. 

BlCHABDS,  B. 

The  evidence  received  by  the  Barrister  was  to  establish  a  fact ; 
boir  can  there  be  an  appeal  on  that  evidence  ? 

Bauu,  J. 

The  question  in  Bayley  v.  Overseers  of  Nantwieh  arose  on  the 
mifflcieney  of  the  evidence,  not  on  its  admissibility ;  here  it  is  on 

(a)  6C.B.51. 
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M.  T.  1857.  tbe  admissibility,  not  on  ,the  sufficiency.    The  13  &  14  Vie.  direeti 

— ^, ' '    the  Barrister  to  state  the  facts  established  by  the  evidence,  and  his 

/^Attv  decision  on  the  case,  and  his  decision  upon  the  point  of  law  appealed 
from;  here  he  has  stated  as  the  point  appealed  against,  whether 
or  not  a  certain  document  was  evidence.  We  cannnot  entertain 
the  appeal. 

Pennefather,  B. 

It  is  a  mere  question  of  fact,  and  constitutes  no  ground  of  appeal 

Per  Curiam, 
Dismiss  the  appeal. 


OWEN  CUMMINS,  Appellani ;  T.  E.  TUTHILL,  RespondenL 


Dec.  12. 


A  claimant's    This  was  an  appeal  from  the  Revision  Court  of  the  city  of  Dublin. 

name  appeared 

on  the  list  of  The  name  of  Thomas  E.  Tuthill  appeared  on  list  No.  8,  of  persons 

persons   end. 

tied  to  vote  in  (not  being  on  freeman's  roll)  entitled  to  vote  in  respect  of  every 

eyeiy  right,     right  other  than  as  rated  occupier.     The  following  is  a  copy  of  tbe 

other    than  .      .. 

as  rated  occu-  entry  on  the  list  :— 

pier ;  and,  be- 
ing   objected 
to,  the  Barris- 
ter   required 
proof  that  the 
claimant    was 
entitled,  'on 
the     20th     of 
July;  1857,  to 
have  his  name 
inserted    on 
saidjlist;^  and 
for    this   pur- 
pose the  register  of  voters  of  1857  was  produced,  where  (Jaimant's  name  and  same 
qualification  appeared.     The  objector  then  proved  that  the  claimant  had,  preyious 
to  the  20th  of  July,  changed  his  place  of  abode,  but  gave  no  evidence  that  the  estate 
or  interest  of  the  claimant  in  the  property  in  respect  of  which  his  name  appeared  on 
the  list  had  been  changed. — Held,  that  the  place  of  abode  of  the  voter  formed  no 
part  of  his  qualification,  and  that  the  13  &  14  Vic,  c.  69,  s.  55,  did  not  create  any 
new  grounds  of  objection  to  a  voter,  and  applied  only  to  cases  in  which  the  place  of 
abode  of  the  voter  would  be  evidence  from  which  a  change  in  his  estate  or  interest 
in  the  property  might  be  inferred,  and  that  therefore  £e  Barrister  waa  at  liber^ 
to  amend  tne  list,  by  inserting  the  true  place  of  abode  of  the  claimant. 


Name. 

Place  of  Abode. 


Leeson-street, 

Nature  of 
Qualification. 

Place  where 
Property  situate. 

Thomas  E.  Tuthill, 
Esquire. 

1 
Freehold,  £50. 

House  and  Premisei, 
52  Stephen's-greea 
East. 
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'    Owen  Cummins,  whose  name  appeared  on  list  No.  7>  of  persons  M.  T.  1 857* 

entitled  to  vote  in  the  election  of  Members  for  the  said  city,  duly     \ * ' 

objected  to  the  name  of  the  said  Thomas  £.  Tuthill  being  retained 

CASE* 

on  the  said  list  No.  8,  and  proved  the  service  of  the  objection. 

The  Revising  Barrister  then  required  it  to  be  proved  that 
Thomas  E.  Tuthill  was  entitled,  on  the  20th  day  of  July  1857,  to 
have  his  name  inserted  on  said  list.  For  this  purpose  the  register  of 
▼oters  for  1867  was  produced  on  behalf  of  the  respondent,  and  in 
it  appeared  the  name  of  Thomas  E.  Tuthill  as  a  registered  voter,  in 
respect  of  the  same  qualification  in  respect  of  which  his  name 
appears  on  the  list ;  his  prima  facie  right  to  have  his  name  in- 
serted on  the  said  list  was  thereby  established.  The  objector  then 
proved  that  Thomas  E.  Tuthill  had,  previous  to  the  20th  of  July 
in  the  present  year,  changed  his  place  of  abode  from  Leeson-street 
to  Fitzwilliam-square,  but  gave  no  evidence  that  the  estate  or 
interest  of  the  said  Thomas  £.  Tuthill  in  the  said  property,  in 
respect  of  which  his  name  appeared  on  the  said  list,  had  been 
in  any  way  changed,  parted  with,  or  deteriorated  in  value ;  and 
he  required  the  Revising  Barrister,  in  pursuance  of  the  provisions 
of  the  55th  section  of  13  &  14  Ftc,  c.  69?  to  call  upon  Thomas 
£•  Tuthill,  or  some  one  on  his  behalf,  to  prove,  by  direct  evidence, 
afl  to  the  fact  that  he  possessed,  on  the  20th  of  July,  the  same 
qualification  in  respect  of  which  his  name  appeared  on  the  said 
list,  or  otherwise  to  erase  his  name  from  the  said  list.       » 

The  Barrister,  being  of  opinion,  on  the  authority  of  Luckett  v. 
Xnowles  (a),  that  the  place  of  abode  of  the  voter  formed  no  part 
a(  the  qualification,  that  it  was  not  intended  by  the  55th  section 
to  create  any  new  grounds  of  objection  to  a  voter,  and  that  the 
provisions  of  the  section  were  intended  to  apply  only  to  cases  in 
which  the  place  of  abode  of  the  voter  could  be  evidence  from 
which  a  change  in  his  estate  or  interest  in  the  property  might 
lie  inferred,  decided,  that  he  was  at  liberty  to  amend  the  list,  by 
inserting  therein  the  true  place  of  abode  of  the  respondent,  and 
that  it  was  unnecessary  for  him  to  offer  any  evidence  other  than 
that  afforded  by  the  register  of  1857,  that  he  possessed,  on  the 

o)  2  C.  B.  187. 
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M.  T.  1857.  2(Hh  of  July,  the  same  qnalification  in  respect  of  wliieh 
^ — V— — ^     was  inserted  in  said  list,  and  declined  to  erase  his  name  from  ne 

TUT*  UXjI^'s 

list.  The  Barrister  accordinglj  amended  the  list»  by  inserting  tin 
true  place  of  abode  of  the  respondent,  and  retained  his  name  ea 
the  list 


C.  Barry  and  Sir  C.  (yLoghUm  (with  them  T.  C^Hagam),  ftr 

the  appellant. 

This  case  rests  on  the  proviso  of  the  56th  section  of  13  A  \AVk^ 
c.  69>  '^  That  the  appearance  of  the  name  of  any  elector  (odier  thsa 
"  those  entitled  to  register  for  any  oonnty,  eity,  town  or  boroo^  ia 
*'  respect  of  occupation  as  rated  occupiers  of  lands,  tenements  or  he*- 
**  reditaments,  of  the  value  respectively  of  £12  or  opwarda,  or  of  £8 
<«  or  upwards),  on  the  list  of  registered  voters,  or  the  copy  of  the 
*'  register  in  each  year,  shall  be  deemed  to  be  jprkma  fadm  evideooe 
"  of  his  right  to  have  his  name  inserted  in  the  register  for  the  yssr 
**  then  next  ensuing ;  provided  also,  that  where  any  person  ^riioie 
**  name  appears  on  any  list  of  voters  for  any  coonty,  city,  town  or 
*'  borough,  shall  be  objected  to,  on  the  ground  of  having  changed 
*'  his  place  of  abode,  without  having  sent  in  a  fresh  notice  of  claim, 
*'  it  shall  be  lawful  for  the  Assistant-Barrister,  on  revising  the  list, 
*'  to  retain  the  name  of  such  person  on  the  list  of  voters,  if  soch 
**  person,  or  some  one  on  his  behalf,  shall  prove  that  he  possessed, 
''on  the  20th  day  of  July,  the  same  qualification  in  respect  of 
''which  his  name  has  been  inserted  in  such  list,  and  shall  slso 
"  supply  his  true  place  of  abode,  which  such  Assistant-Barristsr 
"shall  insert  in  such  lisf 

The  production  of  the  register  is  prima  facie  evidence,  except 
where  the  claimant  has  changed  his  residence,  and  he  is  then  pot 
on  proof  of  his  claim ;  here,  no  proof  was  given— -no  evidence  thst 
he  possessed  the  qualification,  and  therefore  the  name  should  bs 
expunged. 


BrereioH  and  Hyndman^  contra. 

Residence  is  no  part  of  the  qualification  to  be  registered ;  and  sa 

jection  on  account  of  the  claimant  having  changed  his  abodo 
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ettanot  kaye  force  when  change  of  rendenoe  is  no  ground  of  dis^  M.  T.  ]!d57« 
qualification*  The  proviso  sajs^  if  he  prove  that  he  possessed  the  v.— ^^v^^* 
same  qualification,  not  that  he  occupied  the  same  re8ideace.->— 
^RiCBARDSt  B.  Not  a  new  qualification,  but  the  same  qualifi- 
cation; but  whether  seeking  to  register  out  of  his  residence  or 
Hot,  be  must  supply  his  true  place  of  abode  whence  the  notice 
So  register  comes*  Would  it  not  be  open  to  the  Barrister  to  receive^ 
as  matter  of  evidence,  the  register  of  the  previous  year?] — The 
Barrister  can  amend  a  mere  misdescription  of  residence,  without 
any  notice  at  all ;  and  here  the  claimant  was  on  the  list^— 
[BiCHASi>s,  B.  Then  is  not  this  an  appeal  on  a  question  of  evi* 
dence?  The  Barrister  received  the  evidence  and  was  satisfied^— 
TkHNSFATHEB,  B.  Wc  havo  no  authority  to  say  the  Barrister  was 
wmmg  in  receiving  this  evidence ;  the  Court  are  precluded  doing  so, 
by  the  78th  section  of  13  &  14  Vie.,  c.  69.] 

Per  Curiam. 
Affirm  the  decision. 


CORCORAN,  Appellant;  M'CABE,  Respondent. 

Dee.  12. 

respondent  was  returned  on  list  No.  ?»  of  persons  entitled  CUumantooen- 

to  vote  in  the  election  of  a  Member  for  the  Borough  of  Bandon  ^^ed  in  prL 

Bridge,  in    respect   of  hereditaments    within  said  borough;  the  boron^ofB. 

ntry  on  said  list  being  as  follows :—  JJ^J*  ^» 

**  Isaac  M'Cabe,  Shannon-street,  rated  occupier ;  description  of  o«»pied  one 

^  room  of  the 

^premises,  rated  house  and  yard  in  Shannon-street;  rated  value,  ^^^  f?'^  ^ 

OEDce  for  the 

**  £8  J*  collection  of 

poor-rates;  tiie 
The  name  of  Isaac  M'Cabe  was  duly  objected  to,  and  the  nont  door  was 

common  to  the 

fiela  of  the  case  were  as  follow: — The  said  Isaac  M^Cabe  occupied  cUumant  and 

that  the  claimant  was  entitled  to  be  regittered,  though  H.  had  ezdnaiTe  oceopatioii 
ef  a  portion  of  the  premlaea. 


m'c  abb's 

CASE. 
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M.  T.  1857.  and  resided  in  the    premises  in  question,   and   a  person  named 

Halliburton  occupied  one  room  of  said  house,  for  the  purpose  of 
an  office  to  collect  poor-rates,  for  which  he  paid  £1.  10s.  Od. 
a-jear.  There  was  only  one  door  in  the  front  of  the  house,  open- 
ing into  the  street,  and  which  was  common  ta  the  said  Isaac 
M'Cabe  and  the  said  William  Halliburton.  The  appellant  objected 
that,  as  the  said  William  Halliburton  had  exclusive  occupation 
of  a  portion  of  the  rated  premises,  as  tenant  to  the  said  Isasc 
M*Cabe,  that  he,  M'Cabe,  did  not  occupy  the  entire  of  the  rated 
premises,  within  the  13  &  14  Ftc,  c  69,  s.  5. 

The  Barrister  held  that  he  was  the  owner  of  the  house,  and 
liable  to  the  rent,  rates  and  taxes,  and  retained  his  name  on  the 
list. 

Counsel  for  the  appellant  declined  to  argue  the  case,  and 
the  decision  of  the  Barrister  was  affirmed. 
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M.  T.  1857. 

Exchequer. 


COPLEY  r.  ENRIGHT. 


(Exchequer.) 


NovAB. 


Thb  summons  and  plaint  in  this  case  alleged  that,  in' and  previously  A  demise   of 

lands,  simply 
to  the  year  1856,  one  Grerold  Griffin  was  lawfully  possessed  of  the  (without  ex- 

-  -  ^  ceptions),  ope- 

lands  of  Ballyclough,  under  the  Court  of  Chancery,  for  an  unexpired  rates  to  pass 

.  'n  'jj  X*  Ai.  j***j]   the  croiM  then 

term  of  seven  years,  provided  a  certain  cause  then  pending  m  said  grovHng  there- 

»  Court  should  so  long  continue;  and  that,  being  so  possessed,  in  fomertenwit* 

November   1855,   whibt  the  said  cause   was    still    pending,  said  ®^  *^^tid^to 

O.  Griffin,   as  such  tenant,   sowed   wheat  on  eight  acres  of  said  ^®  growing 

^  crops   as  em^ 

lands;  and  that  afterwards,  by  an  order  in  said  cause,  dated  the  blements,  and 

^  the  landlord, 

16th  of  January  1856,  it  was  ordered  that  all  proceedings  in  said  after  making 

such  a  demise, 
cause  should  be  stayed,  and  decrees  satisfied,  whereby  said  suit  was  pnrchased  that 

determined,  and  the  tenancy  of  said  G.  Griffin  was  also  determined  rights— £r0/</, 

on  said  day,  whilst  said  crop  of  wheat  was  still  growing ;  and  said  ^^^  derogate 

G.  Griffin  became  entitled  to  the  said  crop,  as  emblements:  and  ^^f  wad  was 

that  it  was  ordered,  by  a  further  order  of  the  said  Court,  dated  the  ^^^S^^i^ 

20th  of  February  1856,  that  an  injunction  should  issue,  to  put  the  ^^  saying 

•^  •  •'  ^        r  ^Yitx  the  crops 

plaintiff  in  possession  of  the  said  lands ;  and  it  was  th<freby  ordered  did  not  belong 

to  the  new  les- 
that  said  order  should   be  without  prejudice  to  the  claim  of  said  see* 

Cr.  Griffin  for  emblements ;  that  the  said  G.  Griffin,  on  the  15  th 

«f  April  1856,  in  consideration  of  £86,  duly  bargained,  sold  and 

transferred  the  said  crop  of  wheat,  and  all  his  interest  therein,  to 

the  plaintiff;  and  that  the  defendant,  on  the  22nd  of  August,  carried 

away  the  said  cn^,  and  converted  same  to  his  own  use.      The 

tfommons  and  plaint  also  contained  a  general  count  for  cutting  and 

eaonrying  away  wheat  the  pioperty  of  the  plaintiff. 

.    To  each  coont  a  similar  drfence  was  pnt  in,  viz.,  that  by  inden- 

tvre,  dated  the  7th  of  April  1856,  between  the  plaintiff,  of  the  one 

part,  and  defendant,  of  the  other  part,  the  plaintiff  demised  the  lands 

whereon  the  said  wheat  was  so  growing,  to  defendant,  for  twenty- 

▼OL.  7.  50  JL 
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M.  T.  1857.  one  years  from  the  25th  of  March  1856,  at  the  yearly  rent  of 

£272.  15s.  7^.,  payable  by  two  half-yearly  payments,  the  first  pay- 
ment to  be  made  on  the  29th  of  September  1856,  and  which  payment 
was  made  on  the  2l8t  of  October,  under  which  indenture  defendant 
entered  and  enjoyed  said  lands ;  and  that  said  indenture  contained 
no  exception  or  reservation  of  the  said  growing  wheat,  and  that  hs 
afterwards  did  cut  and  carry  away  the  said  wheat,  as  he  lawful^ 
might. 

To  the  defence  on  the  first  count,  the  plaintiff  demurred;  and 
to  that  on  the  second  he  put  in  a  replication,  similar  in  terms  to  the 
first  count  of  the  summons  and  plaint,  in  which,  howeyer,  he  avemd 
that  the  defendant  had  notice  of  G.  Griffin  being  entitled  to  tin 
crop.  The  defendant  demurred  to  this  replication ;  and  the  point 
involved  in  each  demurrer  was  the  same,  viz.,  that  the  plaintiff 
could  not  derogate  from  his  own  grant,  and  was  precluded  from 
setting  up  or  relying  on  the  matters  in  the  replication,  and  from 
setting  up  a  title  or  claim  inconsistent  with  said  indentore  of  lease. 
The  case  came  before  the  Court  first  upon  the  demurrer  to  the 
defence,  and  was  heard  by  Fennefathsb,  B.,  alone ;  and  the  de- 
murrer to  the  replication  was  afterwards  argued  before  Pshheta- 
TBER,  Richards  and  Gbbene,  BB. 


SuHivaUy  in  support  of  the  demurrer. 

The  landlord,  by  his  demise  of  the  lands,  conveyed  to  the  defend- 
ant the  crops  and  everything  else  growing  on  the  lands.  They  wen 
portion  of  the  soil  and  freehold :  Cooper  v.  Wooi/eii  (a) ;  and  he 
cannot  now  derogate  from  his  own  grant — [Gbsbns,  B.  WooU 
not  he  have  to  re-enter  on  the  lands  if  he  were  entitled  to  these 
crops  ?  and  had  he  any  right  to  say,  after  his  demise,  that  a  third 
person  had  a  right  of  entry  ?] — In  Wiggleunnik  v.  DaUison^  and  the 
cases  cited  in  the  notes  to  that  case,  1  Smtih*s  Leading  Cam^ 
p.  453,  the  right  to  the  way-going  crop  was  not  inconsistent  with 
the  terms  of  the  lease  or  holding;  but  here  it  would  be  perfeet^ 
inconsistent  with  the  demise  to  say  that  a  third  person  was  entitled 
to  the  crops. 

(a)  2£z.  R.,  N.S.,  122. 
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Ferguson  and  J,  Clarke^  contra. 

The  words  of  the  deed  would  operate  to  convey  the  crop,  if  the 
lessor  had  it ;  but  it  was  then  vested  in  another  person. — [Penne- 
FATHXB,  B.  Does  not  an  indenture  demising  land  prima  facie 
purport  to  convey  the  crop  ?] — The  effect  of  the  indenture  is  only 
to  convey  what  the  party  has. — [Pennefatheb,  B.  If,  under  the 
same  circumstances,  the  lease  conveyed  the  crop  in  express  terms, 
would  the  lessor  be  allowed  to  say  it  did  not  ?] — Where  the  words 
are  merely  sufficient  to  convey,  but  do  not  do  so  in  express  terms, 
there  is  no  estoppel :  Doe  d.  Freeiand  v.  Burt  (a). — [Greene,  B. 
In  that  case,  the  premises  which  were  intended  to  be  demised  were 
particularly  described  as  ''  late  in  the  occupation  of  A."  If  there 
were  anything  ambiguous  in  the  present  demise,  that  would  be  an 
authority  for  the  plaintiff;  but  the  words  in  this  demise  clearly  and 
prima  fade  pass  the  crops.] — Every  estoppel  ought  to  be  a  precise 
affirmation  of  that  which  maketh  the  estoppel.  The  landlord  could 
not  have  excepted  this  crop,  because  he  himself  was  not  entitled  to 
it;  and  the  after-acquired  interest  did  not  pass:  Shep.  Touch., 
p.  90.  There  was  no  estoppel  here,  as  the  interest  passed  by  the 
demise :  Com.  Dig.^  Estoppel^  E,  8.  The  possession  of  the  crop 
was  not  in  the  landlord  at  the  time  of  the  demise:  Griffiths  v. 
JPuieston  (b). 


The  following  was  the  judgment  delivered  upon  the  first  argu- 
ment:— 

Fenrsfathek,  B. 

This  case  involves  a  point  of  great  nicety,  and  the  following  are 
tlie  facta  appearing  in  it. — [His  Lordship  here  adverted  to  the  facts 
jqi  the  case.]— I  think  that  it  may  be  admitted  that  Griffin,  if  he  had 
not  parted  with  his  interest,  or  if  he  had  parted  with  his  interest 
to  a  stranger,  the  latter,  as  assignee,  could  have  maintained  trover 
foot  and  have  recovered  this  crop  of  wheat,  to  which  he  Griffin  was 
entiUed  as  emblements.  Here,  however,  he  has  parted  with  his 
interest,  not  to  a  stranger,  but  to  the  landlord,  who  asserts  that 
lie  ought  not  to  be  placed  in  a  worse  position  than  Griffin,  from 


M.  T.  1867. 

Exchequer, 

COPLEY 

V. 
BNBIOHT. 


(a)  I  T.  R.  701. 


(6)  13  M.  &  W.  358. 
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M.  T.  1857.  whom  he  purchased.  Let  us  see  whether  that  is  the  eondukm 
EwOiequer.  ^^^^^  ^\iou\^  foUow  in  this  case.  The  landl<»^  had  b j  the  kase 
prima  facie  conveyed  with  the  land  everything  thereon  to  tk 
defendant ;  and  if,  notwithstanding  that^  Griffin  or  any  other  penoa 
would  have  been  entitled  to  come  upon  the  land  and  remove  the 
crops,  which  were  so  prima  facie  conveyed  with  the  land,  dieo, 
under  the  terms  of  the  covenant  for  qniet  enjoyment  contained]! 
the  lease,  the  defendant  could  have  maintained  an  action  against 
the  landlord  for  such  a  trespass.  The  plaintiff,  howevery  settled  tbe 
matter,  and  saved  his  liability  by  purchasing  the  standing  crop 
from  Griffin.  Listead  of  having  to  make  reparation  to  the  de- 
fendant, or  to  defend  an  action  for  the  breach  of  his  covenant,  he 
purchased  up  Griffin's  interest  in  the  crops ;  and  having  done  so,  be 
is  now,  in  my  opinion,  estopped  from  saying  that  those  crops  did 
not  pass  with  the  land  hy  his  demise. 

I  think,  therefore,  that  this  demurrer  must  be  overruled,  and  thst 
the  defence  puts  forward  a  good  answer  to  the  action. 


The  following  was  the  judgment  delivered  on  the  second  argu- 
ment : — 

Pennefather,  fi. 

When  this  case  came  before  me  on  a  former  occasion,  I  tboagbi 
the  landlord  could  not  take  this  crop,  in  derogation  of  his  own  grant 
It  was  almost  admitted  by  Mr.  Ferguson^  in  the  coarse  of  his  argu- 
ment, that  if  there  had  been  an  express  grant  of  the  crops,  the  ettt 
he  contends  for  could  not  he  made.  When  land  is  granted,  it  appeals 
to  me  that  there  is  an  express  grant  of  the  growing  crops ;  I  mesa 
that  it  purports  tS  grant  the  growing  crops  expressly,  and  that  there 
was  therefore  a  conveyance  of  this  crop  growing  on  the  lands,  byres- 
son  of  that  express  grant.  It  has  been  said  that  the  decision  againrt 
the  landlord  was  very  much  against  justice,  bat  I  really  do  not  see 
that  the  facts  of  this  case  involve  that.  The  landlord,  who  makes  t 
grant  of  this  land,  must  be  intended  to  make  a  grant  of  the  land  witk 
everything  growing  on  it.  He  cannot  be  said  to  claim  this  cn^ 
against  the  words  of  his  own  grant.  What  injustice  is  there  is 
saying  he  shall  not  be  allowed  to  derogate  from  his  own  grant,  and 
claim  this  crop,  as  he  seeks  to  do  here  ?  The  demise  was  made  with- 
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out  any  exception  as  to  the  rights  of  the  former  tenant,  which  it  M.  T.  1857« 

Bhould  hsTe  contained  if  it  had  been  intended  that  those  rights 

should  be  excepted.    Is  it  not  then  for  the  interest  of  the  landlord 

to  purchase  up  these  rights,  in  respect  of  which,  if  a  third  person 

liad  reserved  them,  the  landlord  would  have  been  subject  to  an 

action  at  the  suit  of  his  tenant  ?     Therefore  our  decision  does  not 

seem  to  militate  against  the  justice  of  the  case.    This  does  not  seem 

to  me  to  differ  substantially  from  the  former  demurrer,  because  of 

notice  being  averred  in  the  replication. 

RiCHABDS,  B.,  concurred. 

Gbeene,  B. 

The  simple  question  is,  whether  the  present  claim  is  in  derogation 
of  the  landlord's  grant  ?     It  is  impossible  to  say  that  it  is  not. 

Demurrer  to  the  replication  allowed. 


EARLY  V.  SMYTH. 


Nov,  20. 


Teqs  was  an  application  to  take  the  second  defence  off  the  file,  ^  ^   action 

against  an  aue- 

as  being  calculated  to  prejudice,  embar;*ass  and  delay  the  fair  trial  tioneer,     for 

money    had 

of  the  action,  and  because  it  amounted  to  the  general  issue,  and  receired,   to 

the  use  of  the 

because  it  did  not  show  any  grounds  on  which  the  defendant  was  plaintiff;  the 

entitled  to  retain  £11.  18s.  of  the  plaintiff's  money,  or  for  liberty  pleaded  (as  to 
to  mark  judgment  as  if  no  defence  had  been  filed.     The  summons  ^f  ^^    '  ^^*"^ 


sum 


and  plaint  were  for  £20,  moneys  had  and  received  by  the  defendant,  J^i"^®^)*  **^*» 

•^  '   being  an  auc- 

to   the   plaintiff's  use;  and   the  bill  of  particulars   was   in   these  *ioiieer,hewaa 

employed    to 

-words : — **  To  amount  of  deposit  placed  this  day  in  the  hands  of  sell  a  fenn,  for 

which     the 
^  the  defendant,  on  account  of  the  purchase  of  the  interest  as  lessee  plaintiff'   bid 

the    highest 
*'  of  one  James  Daly,  in  the  lands  of  Derragh,  and  to  which  lease-  price,  and  was 

aooordinelj 
declared  the  purchaser ;  and  that  said  som  of  •£!  1.  18s.  was  lodged  with-him  by  the 
plaintiff*  as  a  deposit,  pursuant  to  the  conditions  of  sale,  and  that  this  was  the 
amount  which  he  was  entitled  to  retain,  and  had  retained,  as  auctioneer's  fees. — 
Held,  that  this  plea  was  embarrassing,  and  should  be  set  aside. 

An  embarrassing  plea  will  be  set  aside  on  motion,  eren  though  it  appear  to  be 
demurrable. 

Where  an  action  is  brought  for  money  had  and  receired,  to  plaintiiF's  use,  against 
an  auctioneer,  to  recoYor  the  amount  oi  a  deposit  paid  to  him,  he  must  (in  the  ab- 
sence of  an  express  condition  of  sale)  set  out  sudi  facts  as  would  be  sufficient  to 
justify  him  in  paying  the  entire  purchase-money  (if  itiU  in  his  hands)  to  the  vendor. 
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M.  T.  1857.  "hold  or  premises  the  said  James  Daly  has  failed  to  make  a  titk; 
Exehequtr.     ^^  ^^q."    piea:  as  to  £8,  2s.  lodged  in  Court,  and  as  to  £11.  18^ 

residue  of  sum  demanded,  the  defendant  sajs,  ^  That  being  a  lioenaed 
'*  auctioneer,  he  was,  on  or  about,  ^,  employed  hj  one  James  Dilj 
"  to  sell  an  interest  in  a  certain  farm,  and  that  the  said  plaintiff, 
*'  having  bid  the  highest  amount  for  same,  was  declared  the  purchaser 
'*  thereof  hj  defendant ;  and  thereupon  that  the  plaintiff  did,  purBoant 
''to  the  conditions  of  sale,  deposit  the  sum  of  £11.  IBs.  with  the 
''defendant,  and  that  the  said  sum  of  £11.  IBs.  was  the  amovi 
"  which  he,  the  said  defendant,  was  entitled  to  as  and  for  aualioQ 
"fees,  as  such  auctioneer  as  aforesaid;  and  defendant  saith  thit 
"he  performed  all  the  conditions  on  his  part  to  be  perfomed  si 
"such  auctioneer  as  aforesaid,  and  was  ready  and  willing  to  perform 
"  all  other  matters  to  which  he  might  be  required  in  relalioii  tlieieto; 
"  and  that  he,  the  said  defendant,  was  entitled  to  retain  the  amount 
"of  the  said  deposit  of  £11.  18s.,  for  and  on  aoooont  of  his  said 
"  auction  fees ;  and  that  he,  the  said  defendant,  hath  retained  the 
"said  sum  of  £11.  18s.  for  said  fees." 


Vereker  (with  Close)* 

The  plea  states  that  the  defendant  was  employed  by  one  Jamei 
Daly  to  sell  a  farm,  but  it  does  not  state  how  he  was  to  sell  it;  nor 
does  it  state  that  he  ever  sold  it  at  all.    It  then  states  that  the 
plaintiff,  having  hid  the  highest  amount  for  same,  was  declared  the 
purchaser,  but  it  does  not  state  under  what  circumstances,  or  when 
or  where  he  was  declared  the  purchaser ;  nor  does  it  state,  as  it 
ought  to  have  done,  to  make  it  intelligihle,  that  he  ever,  in  &d, 
became  the  purchaser.     It  then  admits  the  money  to  have  heen 
lodged  with  the  defendant,  as  a  deposit,  which  is  tantamount  to 
a  confession  that  the  money  was  the  plaintiff's,  and  thos  it  throwi 
the  onus  on  the  defendant  of  showing  his  legal  right  to  retain 
the  plaintiff's  money.      It  does  not  do  this.     But  it  states  tbit 
£11.  18s.  was  the  amount  the  defendant  was  entitled  to  as  his  feei^ 
without  stating  that  he  was  entitled  to  these  fees  from  the  plaintiff; 
and  the  law  will  presume  that  he  was  entitled  to  them  against  hit 
employer,  in  the  absence  of  an  express  averment  showing  tbe 
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liability  of  some  third  party.  The  defence  concludes  with  the  M.  T.  1857< 
only  phrase  in  the  whole  plea  which  pretends  to  justify  the  retention 
of  the  plaintiff's  money,  viz. — "That  defendant  was  entitled  to 
retain  the  amount  of  said  deposit  on  account  of  his  auction  fees,** 
which  statement  amounts,  in  fact,  to  the  general  issue.  The 
auctioneer  is  merely  a  stakeholder  for  the  parties,  and  '^  he  con- 
tracts," to  use  Lord  Campbell's  language,  ^'with  the  purchaser 
to  return  the  deposit  in  case  the  sale  turns  out  to  be  void:" 
DtUer  v.  Priekeii  and  another  (a),  commented  on  in  Sugden*s  V, 
and  jP.,  p.  41.  Here  the  plaintiff  complains  that  the  defendant  holds 
his  money,  and  the  defendant  should  show  his  right  to  retain  it. 
In  PotUei  ▼.  Magrath  and  wife(b)y  Perrin,  J.,  said,  ''He  com- 
^  plains  of  your  having  taken  his  goods,  and  you  should  show  what 
^  right  you  had ; "  and  the  plea  was  set  aside  for  not  showing  this 
right.  This  plea  is  embarrassing,  because  it  puts  in  issue  no 
material  fact.  J£  the  defendant  have  a  right  to  retain  the  money, 
lie  should  state  the  special  facts,  to  enable  us  to  have  the  opinion 
of  a  jury  upon  their  truth,  and  the  right  would  then  be  ascertained, 
as  a  conclusion  of  law  from  these  facts. — [Richards,  B.  The 
difficulty  I  feel  m  this,  whether  we  should  not  put  the  plaintiff  to 
the  necessity  of  demurring  ?] — ^Pleas  like  this  have  been  set  aside 
on  motion  without  demurrer :  Dixon  v.  Franks  (e) ;  and  this  case 
tx>me8  fairly  with  the  compass  of  that  author!^. 


J%omas  HarriSf  contra. 

If  the  plaintiff  wished  to  rely  upon  the  fact  of  the  sale  having 
abortive,  he  should  have  expressly  stated  it  so  in  the 
munmons  and  plaint.  The  Court  ought  now  to  assume  that  the 
sale  was  perfected.  The  action  is  merely  for  money  had  and  re- 
•eeived  for  the  use  of  the  plaintiff,  and  to  this  the  plea  is  a  com- 
plete answer.  The  form  of  the  action  has  been  misconceived  by 
tbe  plaintiff,  and  at  any  rate  there  is  nothing  embarrassing  in  the 
defence ;  because  the  plaintiff,  if  he  wishes  to  rely  on  the  fact  that 
the  sale  proved  abortive  by  the  negligence  of  the  auctioneer,  or  by 

(a)  15  Jar.  168;  S.  C,  15  Q.  B.  1061. 
(6)  6  Ir.  Jar.  353.  (c)  7  Ir.  Jar.  64. 
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M.  T.  1857.  the  default  of  James  Daly,  can  raise  these  points  by  a  replicatioiL— 

Exchequer, 

^ — V— ^     [Grekve,  B.     The  form  of  action  adopted  in  this  case  is  the  asinl 

SASLT 

^  and  the  proper  form.] 


SMTTH« 


Close,  in  reply. 


PiooT,  C.  B. 

In  this  case  it  is  douhtful  whether  the  plaintiff  would  not  hait 
adopted  a  better  coarse  if  he  had  demurred  to  the  defence.  How- 
ever, he  has  not  been  advised  to  do  so,  and  he  now  applies  to  the 
Court  to  set  aside  the  defence  as  embarrassing.  In  my  opinioi^ 
it  is  embarrassing,  because  it  raises  no  material  inoe,  and  whottf 
fails  to  set  forth  such  facts  as  would  justify  the  retention  of  the 
deposit  claimed.  It  must,  accordingly,  be  set  aside  with 
with  liberty,  however,  to  the  defendant  to  plead  again  de 


RlCHABDS,  B. 

I  am  of  the  same  opinion.    The  defence  b  clearly  no  answer  It 
the  plaint.     When  an  action  is  brought  in  this   form  against  sa 
auctioneer,  to  recover  the  amount  of  a  deposit  which  he  admits  he  hsf 
received,  the  auctioneer,  to  justify  his  retention  of  the  deposit^  muit 
(in  the  absence  of  any  express  condition  of  sale)  set  out  such  £uti 
as  would  be  sufficient  to  justify  him  in  paying  the  entire  purchase- 
money  (if  still  in  his  hands)  to  the  vendor  of  the  estate.      Tiiis 
plea  does  not  show  that  the  auctioneer  would  have  been  justified 
in  paying  any  portion  of  the  purchase-money  to  James  JMj,  siMi 
therefore,  it  is  insufficient  as  well  as  embarrassing. 

Pennefather  and  Greene,  BB.,  concurred. 

Defence  set  aside  with  costs,  and  liberty  to  defendaiit 
to  plead  again. 


t 
( 
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H.  T.  1858, 
Exchequgr. 


MCDONNELL  v.  EVANS. 

Jan*  12. 

This  was  an  application  for  the  costs  of  the  demurrer  to  the  sum-  Where  an  at- 
_-.'-,  ,  -  tomey  senree 

mons  and  plaint,  and  of  the  argument  thereof.  an  incorrect 

The  copy  served  of  the  summons  and  plaint  stated  that  a  cer*  pleadings  on 
tain  sum  was  due  for  *'  money  paid  hy  the  plaintiff  to  the  defendant,  party^^^  ^ 
at  his  request ; "  and  a  demurrer  was  taken  to  this,  as  being  consist-  ^^m^^l^Jbe 
ent  with  the  payment  of  an  antecedent  debt  by  the  plaintiff  to  the  ^^^iged  upon 
defendant.     The  original  record,  however,  was  correct,  which  was  ^Uj* 
not  discovered  by  the  defendant's  attorney  until  after  he  had  filed 
the  demurrer,  and  given  out  the  briefs  thereupon  to  Counsel ;  and 
immediately  on  discovering  the  difference  between  the  record  and  the 
copy,  he  served  a  notice  upon  the  plaintiff's  attorney,  calling  on  him 
to  amend  the  copy  served,  and  to  pay  the  costs  then  incurred  in 
fcspect  of  the  demurrer.     This  had  not  been  complied  with,  and  the 
jdemurrer  was  accordingly  proceeded  with ;  and  upon  its  coming  on 
to  be  heard  before  Fennbfatheb,  B.,  in  the  preceding  Term,  he  had 
overruled  it,  on  account  of  the  record  being  correct,  and  had  refused 
to  entertain  the  question  as  to  the  costs,  except  upon  a  substantive 
/^[^Iication  for  the  purpose. 

G.  O.  MaUey^  in  support  of  the  present  application,  cited  Alex- 
mmder  ▼•  Morriam  (a). 

P.  Blake  and  Coneannon^  contra. 

The  words  even  of  the  copy  served  show  a  good  cause  of  action. 
— [Pbhhxpatheb,  B.  The  question  as  to  the  sufficiency  of  the 
pleading  is  not  now  open  to  us.] — But  the  reasonableness  of  the 
demurrer  should  be  inquired  into.— P?enn£fatheb,  B.  Your 
was  bound  to  serve  a  true  copy  of  the  summons  and  plaint, 

d,  if    he  did    not  do  so,    he    must    take  the  consequences. — 

(«)  9  Ir.  Jar.  26. 
VOL.  7.  51    L 
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H.  T.  1858.  BiCHABDSyB.  J£  Alexander  v.  Morrison  is  to  be  followed,  these  oosts 

' ^^!^     must  be  allowed.    In  that  case,  the  demurrer  was  not  argued.}— 

^  The  objection  here   to  the   pleading  is  not    one  for   a  demurrer. 

XVANS.        There  is  no  affidavit  of  merits  here.    We  are  willing  to  amend 
the  record,  and  abide  by  the  demurrer. 

PlooT,  C.  B. 

We  must  act  on  what  was  done  on  former  oecasiona,  and  treat 
this  record  as  one  which  the  plaintiff  has  choaen  to  hare  in  its 
present  form,  and  take  it  as  it  stands.     We  moat  bind  him  hj 
what  he  has  done,  and  what  he  has  omitted  to  do;  and  ts  hi 
has,  by  his  act,  brought  his  antagonist  into  the  poaition  of  taking 
a  demurrer,  be  must  replace  him  in  the  position  in   whidk  hi 
would  have  stood  if  he  had  been  apprised  of  the   actual  sliili 
of  the  record.     If  the  plaintiff  had  sought  libertj  to  amend,  hi 
should  have  paid  all  the  costs  incurred  up  to  tlie  point  of  amend- 
ment ;  and  therefore  the  corollary  follows,  that  ha  must  now  pij 
all  the  costs  up  to  the  present  time.    The  rule  is  a  moat  wbole> 
some  one  which  we  laid  down  on  a  former  ooeasioii*     It  is  ai 
intolerable  nuisance  that  the  time  of  the  CSourt  and  of  its  soitoit 
should  be  taken  up  by  the  neglect  of  the  par^  conducting  the 
proceedings  in  the  Court.     Here  is  the  time  of  this  Court  takes 
up  in  the  argument  of  this  demurrer,  and  in  this  application,  bj 
the  neglect  of  the  conducting  party.    The  costs  of  this  demonrar, 
up  to  the  day  of  the  notice  served  by  the  defendant's  attorney, 
and  all  costs  necessarily  incurred  since,  by  the  refusal  of  the  attone^ 
for  the  plaintiff  to  comply  with  that  notice,  must  be  paid;  aad^ 
which  is  the  most  important    part  of  this  order,    these  costs  are 
to  be  paid  by  the  plaintiff's  attorney,  and  shall  not  be  charged 
by  him  to  his  client.    Let  the  defendant  have  tea  days  to  pfead^ 
and  the  order  be  similar  to  those  made  on  former  oocasiona* 

*  For  the  fonn  of  the  order  made,  see  Alexander  t.  Ifomeon  (nU  sop.) 
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H.  T.  1858. 
Eftekeqtier. 


MURRAY  r.  TRIMBLE. 

J(m.  21. 

This  was  an  application  that  the  officer  of  the  Court  might  enter  Interlineations 

andalteranons 

up  jodffment  by  default.     The  usual  affidavit  of  service  of  the  in   affidayits 

taken    before 

mmimons  and  plaint  had  been  taken  before  a  Commissioner  in  Comminion- 

ers  most,  nn- 

the  ooontrj,   and    contained  one   or  two   interlineations  (pot  in  der  the  14Srd 

material  parts)  ;  on  each  side  of  which  the  Commissioner  had  tioned  in  the 
siffized  his  initials,  but  the  interlineations  were  not  noticed  or  ^j^g^  Genml 
mentioned  in  the  jurat.  The  officer  had  refused,  in  consequence,  ^lows  idta^ 
to  enter  up  judgment  upon  this  affidavit,   considering  that,  by  ^^^^Mtoi 

tbe  143rd  General  Order,  the  jurat  ought  to  refer  to  the  inter-  only   to    affi- 

'  •*  ^  daTiti    taken 

lineations.  before  the  offi- 

cers   of   the 
ConrU 

TudoTy  in  support  of  the  application. 

According  to  the  practice  in  the  Court  of  Queen's  Bench 
and  in  this  Court  hitherto,  the  initialing  of  inteiiineations  by 
Commissioners  for  taking  affidavits  is  sufficient.  The  141st 
General  Order  allows  the  initialing  by  the  officer,  and  the  14drd 
Greneral  Order  applies  to  affidavits  made  by  illiterate  or  blind 
persons. — [Grsene,  B.*  The  first  part  of  the  143rd  Order  applies 
to  affidavits  made  by  blind  or  illiterate  persons,  but  the  latter  part 
is  general.  The  141st  Order  applies  to  affidavits  taken  before 
the  officer  of  the  Court,  and  the  143rd  to  those  taken  before  a 
Commissioner  in  the  country.] — The  part  of  the  143rd  Order 
which  says  that  all  Commissioners  are  to  guard  against  inter- 
Uneations  as  much  as  possible,  &c^  seems  to  intend  that  the  Order 
applies  to  alterations  made  at  the  time  of  taking  the  affidavit 
Thf  practice  has  hitherto  been  in  favour  of  what  has  been  done 
here. 

G-EBBNS,  B. 

I  should  be  sorry  to  sanction  any  practice  which  would  relax 

*  Solui, 
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H.  T.  1858.  one  of  the  General  Rules.    If  it  appeared  to  me  th&t  the  Rule 

was  substantially  complied  with,  I  might  allow  the  applicatica ; 
yet,  as  these  Rules  are  framed  with  propriety,  I  would  not  lightly 
allow  them  to  be  relaxed.  As  this  motion  is  of  importance  «8 
regards  the  practice  of  the  Court,  I  should  wish  it  to  be  mendoned 
again  when  the  Full  Court  is  sitting. 


MURRAY 

V. 
TRIMBLE. 


At  a  later  period  of  the  same  day,  the  Lord  Chixf  Baroh  and 
Baron  Richards  having  taken  their  seats  on  the  Bench,  Tmior 
renewed  the  application. 

Grexnr,  B. 

We  have  considered  these  two  Rules,  and  are  of  opinion  thai 
this  General  Order  refers  to  all  Commissioners,  and  is  mandatoiy 
that  the  Commissioners  shall  guard  against  interlineations,  and 
that,  if  such  be  unavoidable,  they  shall  be  fully  detailed  in  the 
jurat.  It  is  very  manifest  why  the  Rule  should  have  been  made^ 
and  we  think  that  the  officer  ought  not  to  act  upon  thia  affidiTii 
Let  the  affidavit  go  down  again  to  the  Commissioner,  and  tfae 
jurat  be  amended  by  him,  by  noticing  the  alterations  in  it. 


LYSAGHT  V.  FARMER. 


Feb.  4. 


(Sittings  m  Banco.) 


A  plea  of  set-  Suggestion  of  Breaches — The  condition  of  the  bond  on  which 
off  to  a   sug- 
gestion   of      the  judgment  was  obtained  is  alleged  by  the  plaintiff*  to  be,  that 

breaches  upon   .  .^^  .1:11.  «i 

a  judgment  for  in  case  the  residae  of   certain   lands  therein   mentioned,  called 

ft  dem&nd  un-   ^-,,    i*i  ,.,.  ...  ^ 

liquidated   in    Choheenmilcon,   comprised   in   a  certain    indenture    of   mortgage 

Beidhad  not-  ^^^^^^^i^  mentioned,  should  be  or  become  insufficient  for  paymeot 

withstanding 

an  ayerment  that  the  plaintiff's  demand  was  certain  and  ascertained,  amonntiiig  to 

the  sum  claimed  by  the  suggestion. 
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of  a  certain  mortgage  and  judgment  debt  of  £835.  lOs.  Od.,  and  H.  T.  1858. 
Interest  thereon  at  £6  per  cent,  per  annum,  to  which  the  plaintiff 
was  entitled  as  therein  mentioned,  and  which  sum  was  payable 
nine  months  after  the  death  of  Mary  Lysaght  therein  named; 
and  the  said  plaintiff  should  fail  in  making  the  residue  of  said 
lands  available  for  payment  of  said  debt  and  interest;  and  that 
the  said  defendant,  his  heirs,  executors  or  administrators  should 
well  and  sufficiently  pay  to  and  reimburse  the  plaintiff,  his  exe- 
cutors, administrators  or  assigns,  all  such  sum  as  he  or  they  should 
fiul  to  make  the  residue  of  said  lands  comprised  in  said*  mortgage 
available  for  in  payment  of  said  mortgage  and  judgment  debt  and 
interest,  not  exceeding  in  the  whole  the  principal  sum  of  £150, 
with  interest  on  such  deficiency,  at  the  rate  of  £6  per  cent,  per 
annum,  to  be  computed  from  the  day  said  deficiency  should  occur 
and    be    ascertained ;    then    and    in  such  case   and    thenceforth 
the  said  bond,   and  any  judgment  to  be  entered  thereon,  should 
be  null  and  void,  but  that  otherwise  same  should  remain  in  full 
force  and  effect.    It  is  then  alleged,  that  the  said  Mary  Lysaght 
died  on  the  16th  of  March  1851,  and  that  the  said  residue  of  the 
said  lands  did  become  and  were  wholly  insufficient  for  payment 
of  the  said  mortgage  and  judgment  debt  and  the  interest  thereon, 
and  that  same  were,  on  the  22nd  of  March  1854,  set  up  and  sold, 
pursuant  to  the  decretal  order  of  Edward  Litton,  £sq.,  one  of  the 
Masters  of  Chancery,  made  in  a  certain  cause  in  said  Court,  for 
the  price  or  sum  of  £1250,   which   was  wnolly  insufficient  for 
payment  of  the  said  sum  due  on  foot  of  said  mortgage  and  judg- 
ment debt,  and  that  the  plaintiff  wholly  failed  in  making  the  said 
lands  available  for  payment  of  said  debt  and  interest;  and  that 
same  were  deficient  by  a  sum,  to  wit,  of  £500,  for  payment  thereof, 
of  all  which  the  defendant  had  notice:  yet  the  said  defendant  did 
sot  nor  would  pay  to  or  rei|nburse  the  said  plaintiff  the  sum  which 
ttie  plaintiff  failed  to  make  the  said  lands  available  for  in  payment 
of  said  debt  and  interest,  not  exceeding  in  the  whole  £150,  with 
interest,  or  any  part  thereof;  and  that  the  sum  of  £150,  together 
with  interest  thereon  at  the  rate  aforesaid,  from  the  22nd  of  March 
1854,  being  the  day  on  which  said  deficiency  occurred  and  was 
ascertained,  were  still  wholly  due  and  unpaid  to  the  said  plaintiff. 
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H.  T.  1858.  The  defendant  pleads,  that  the  plaintiff's  demand  in  leapect  of 
Emckequer.  ^^^  ^^.^  judgment  is  a  certain  and  ascertained  debt,  by  way  of 
liquidated  damages,  amounting  to  the  sum  of  £188.  2s.  lOd^  as  in 
the  said  suggestion  mentioned ;  and  that  the  plmlntiff,  at  the  con- 
mencement  of  the  salt,  and  then  still  was  indebted  to  the  defendaat 
in  an  amount  exceeding  the  plaintiff's  claim,  for  certain  caoisi 
of  action  and  demands  mentioned  in  the  said  plea,  out  of  whidi 
sums  the  defendant  was  willing  to  set  off  the  amount  of  £183.  Sa 
lOd.  against  the  plaintiff's  claim.  To  this  plea  the  plaintiff  demon, 
on  the  ground  that  the  plaintiff's  demand  is  ahown,  by  the  siid 
suggestion  of  breaches,  to  be  in  its  nature  unliquidated,  and  one 
against  which  no  set-off  can  be  had. 


Chatterton^  for  the  demurrer. 

AUwooll  y.  Attwooll  (a) ;  Luekie  ▼.  Buskb$f  (6) ;  in  the  latter 
of  which  cases  an  averment  that  the  amount  due  was  settled  at 
a  certain  rate,  and  thereby  liquidated,  did  not  uphold  the  pies 
of  set-off. 


Jelleiif  contra. 

There  is  a  distinction  between  a  bond  passed  for  securing  the 
performance  of  continuing  acts  and  those  passed  for  securing  the 
performance  of  one  single  act ;   and  this  distinction    affords  in 
answer  to  Auwooll  v.  AUwoolL    Under  the  8  &9  FFl3,e.ll,  a 
suggestion  of  breaches  is  rendered  necessaiy  to  ascertain  the  da- 
mages of  one  act,  but  the  judgment  is  to  continue  as  a  secnritj 
for  future   breaches,  and  in  such  a  case  even  a  set-off  may  be 
pleaded  :    Collins  ▼.    Collins  (c).     The  question  is,  whether  the 
demand   may   be   liquidated   or    ascertained  at   the   time  of  pka 
pleaded ;  and,  if  so,  the  set-off  may  be  pleaded :  Mwrray  y.  Eati 
of  Stair  {d) ;    Morley   ▼.  Inglis  («).     Here  the   amount  becomef 
ascertainable   upon   certain   conditions,  and   '*  id  certum  eti  qwod 
cerium  reddi  potest,"    The  exact  sum  is  ascertained  upon  the 


(a)  2  El.  &  Bl.  23. 
(e)  2  Burr.  820. 


(6)  13  C.  B.  864. 
(<0  2  B.  &  Cr.  82. 


(0  4  Bing..  N.  C,  71. 
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bappening  of  the  conditions  upon  which  it  becomes  payable :  Low  H.  T.  1 858« 

T.  Peers  (a).    The  jury  wonld  have  no  option  to  give  any  damages 

bat  the  sum  agreed  on ;  namely,  the  £150,  with  interest :  Collins 

▼.  Wallis  (b)  ;  Cope  v.  Joseph  (c).     In  Crawford  v.  Stirling  (d), 

the  amount  for  which  the  guarantee  was  given,  and  which  was 

sought  to  be  set-off,  had  not  been  ascertained,  and  therefore  the 

plea  was  not  allowed.    Hutchinson  v.  Sydney  {e)  shows  that  if  the 

amount  due  upon  a  guarantee  be  ascertained,  it  may  be  set  off. 

The  plaintiff  here  has  defined  and  ascertained  the  sum  due,  in  his 

suggestion,  and  the  defendant  adopts  that  amount  in  his  plea. 

The  entire  amount  due  is  £150,  with  interest  from  the  day  on 

which  the  deficiency  is  ascertained,  and  the  defendant  admits  that 

he  is  liable  to  that  amount.    He  admits  the  largest  sum  to  which 

he  can  be  liable,  and  pleads  to  it  a  set-off. 

Chatiertonf  in  reply. 

In  Auwooll  V.  Attwooll  (f)y  the  sum  claimed  by  the  plaintiff  was 
•bo  admitted. — [Richabds,  B.  Was  not  that  a  continuing  secu- 
rity ?— Gbsenb,  B.  I  doubt  whether  there  be  such  an  admission 
there.  It  was  admitted  that  there  were  transactions  by  which 
the  amount  might  be  liquidated,  but  there  was  no  statement  of 
any  sum  due.  The  plaintiff  claimed  generally  £100.  The  de- 
fendant merely  pleaded  a  set-off,  leaving  the  question  open.] — 
The  amount  there  was  actually  ascertained  by  a  judgment.  In 
XausMb  v.  Bushby  (g\  the  losses  were  stated  to  be  a  certain  amount, 
and  the  plea  was  a  settlement  of  the  amount  by  agreement,  and 
a  set-off  to  that  account  so  settled,  and  the  plaintiff  admitted  this 
\fj  demurring  to  the  plea.  All  the  allegations  in  the  suggestion 
of  breaches  in  the  present  case  are  matters  to  be  proved,  and  the 
nature  of  the  demand  requires  that  it  should  be  examined  into. 
There  is  only  a  limitation  of  the  liability  here,  which  does  not 
ascertain  the  sum. — [Gbeene,  B.  There  might  be  a  good  deal 
in  that,  if  the  defendant  be  not  precluded  by  his  plea  from  saying 

(a)  4  Bur.  2226.  {h)  11  B.  Moo.  248. 

(e)  9  Pri.  155.  {d)  4  E«p.  206. 

(0  10  Exch.  438.  (J)  UU  wp. 

{g)    UbiBUp. 
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H.  T.  1858.  that  that  sum  was  not   due.] — Motley  ▼.  Inglis  (a)  is   an  autlio- 
^      *     rity  in  the  plaintiff's  favour.    Indebitatus   assumpsit  would  lurt 
lie  here,  and  that  is  the  true  test. 


Fennefathbr,  B. 

I  am  much  afraid  that  Mr.  Chattertan  is  right  in  this  case.  I 
say  afraid,  because  I  agree  very  much  with  Lord  Campbell,  in  what 
he  says  in  Attwooll  v.  AUwooll  (b\  that  the  hopes  the  Legislatuie 
will  interpose  to  allow  justice  to  be  finally  done  in  such  a  cue. 
This  sufficiently  shows,  however,  what  the  law  is,  and  therefoif 
we  must  allow  this  demurrer. 

What  struck  me  at  first  was,  that  the  plea  admitted  the  sua 
claimed  as  actually  due ;  but  even  if  it  were  so,  I  think  that  the 
nature  of  the  demand  is  to  be  attended  to,  and  that  such  as 
admission  would  not  help  the  case. 

Richards,  B. 

This,  certainly,  is  unliquidated  matter;  and  it  is  open  to  the 
jury  to  consider  what  the  parties  are  entitled  to  on  the  contrMt 

Greene,  B.,  concurred. 


(a)  Ubiiup, 


W  UUmp. 


PiooT,  C.  B.,  absent  at  Nisi  Phns. 
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M.  T.  l'85t 

Quem'a  Bendk 


SEYMOUR  r.  SCOTT. 


CQueen's  Bench.) 


Nov.  20,  21. 


Action  for  penalties,  under  9  G.  4,  o.  82,  as.  18,  69.     Coant ^  an  action 

•n    •     .  •  .  ^'^^    penalties. 

Plaintiff  complains  that  the  defendant  is  indebted  to  him  in  the  sum  under  the  9  G. 

of  £100:  for  that,  after  the  passing  of  the  Act  of  Parliament  69,  against  the 

made  and  passed  in   a  Session  of  Parliament  holden  in  the  9th  ^e    Commig. 

year  of  his  late  Majesty  King  George  the  Fourth,  entiUed,  "  An  ^^of q!,  ^ 

"Act  to  make  provision  for  the  lighting,  cleansing  and  watching  ^f^if^^J 

**  of  cities,  towns  corporate  and  market  towns  in  Ireland,  in  certain  ph"nt,  arerred 

'^  '  that  J.  F.,  one 

**  cases,"  and  after  the  town  of  Queenstown,  hereinafter  mentioned,  <>f  the   Com* 

miflsionen, 

was  brought  under  the  provisions  of  the  said  Act,  and  Commis-  was  benefici- 
ally interested 

aioners  were  elected  in  the  said  town,  for  carrying  the  said  Act  in  a  contract, 

into  execution,  he,  the  defendant,  being  one  of  the  said  Commis-  became  dia- 

aioners,  was  elected  to  be  their  chairman ;  and  the  plaintiff  avers  that,  CommiMioner 

.while  the  defendant  was  such  chairman  of  the  said  Commissioners,  ^uintiffn)e£e 

one  Joseph  Fitzgerald,  who  was  one  of  the  said  Commissioners  so  ^^*^^^ 

chosen  and  elected  for  the  carrying  of  the  said  Act  into  execution,  ^^^^'J^'j"^ 

as  aforesaid,  became  and  was  directly  concerned  and  beneficially  ^  notify  snch 

'  ^  ^   ^nahfica. 

interested  in  a  certain  contract  then  existing,  and  made  between  tion  of  J.  F., 

and    that    his 
the  said  Commissioners,  and  certain  persons  trading  under  the  style  office  was 

thereby   va^ 
of  "  The  Queenstown  Gas  Company  (limited),"  for  supplying  and  cant,  and  also 

lighting  the  said  town  of  Queenstown  with   gas,  and  which  said  meeting  for  the 

contract  was  made  with  the  said  Commissioners  for  the  purposes  Com^ssioner 

in  the  place  of 
J.  F.,  and  to  proceed  thereon  as  directed  by  the  Act.  Breach,  that  the  defendant 
neglected  to  notify  such  disqaalification,  and  to  convene  snch  meeting.  Demurrer, 
because  the  aboye  count  contained  no  ayerment  that  a  declaration  of  vacancy  had 
been  made,  and  that  therefore  the  duty  of  the  chairman  had  not  arisen,  and  no 
penalty  had  been  incurred. — Held,  that  it  is  unnecessary  that  a  meeting  of  the 
Commissioners  should  be  convened  for  the  purpose  of  declaring  the  vacancy,  prior 
to  the  meeting  for  electing  a  new  Commissioner. 

Per  Lbfbot,  C.  J.,  Cbampton  and  Moobb,  J  J. ;  a  declaration  of  vacancy 
by  a  meeting  of  die  Commissioners  is  unnecessary. 

Sedper  Pxbrim,  J.,  dMtanter,  such  declaration  is  necessary,  but  may  be  mada 
at  the  same  meeting  by  which  the  new  Commissioner  is  elected. 

VOL.  7*  ^2   L 
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M.  T.  1857-  of  the  said  Act,  he  the  said  Joseph  Fitzgerald  being  the  hoUer 

*"*    en      ^^^  proprietor  of  shares  in  the  said  Company,  and  being  so  directly 

concerned  and  interested  therein :  and  the  phtiotiff  avers  that,  hj 

by  reason  of  the  interest  of  the  said  Joseph    Fitzgerald  in  the 

said  contract,  he  became  and  was  disqualified  to  act  in  his  capacity 

as  such  Commissioner;  and  the  plaintiff  avers  that  the  plainU^ 

being  a  person  included  in  the  registry  of  voters  for  the  election 

of  the  said  Commissioners  in  said  town,  under  the  said  Act  then 

in  force,  required  the  defendant,  to  wit,  upon  the    12th  day  of 

January  1857i  as  such  chairman,  to  notify  that  the  said  Joseph 

Fitzgerald  was  disqualified  to  act  in  his  capacity  as  such  Town 

Commissioner,  and  that  his  office  was  thereby  vacant,  and  required 

the  defendant,  as  such  chairman,  to  convene  a  meeting  for  the 

election  of  a  new  Commissioner  in  his  place,  and  to  proceed  thereon 

as   directed  by  the  said  Act ;   and  the  plaintifiT  avers   that  the 

defendant,   being  such  chairman  as  aforesaid,    not   regarding  the 

said  Act,  neglected  to  notify  such  disqualification,  and  to  convene 

such  meeting  as  aforesaid,  whereby  the  said  defendant  forfeited 

to  the  plaintiff,  &c. 

The  defendant  demurred  to  this  count,  because  it  was  not  therein 
stated  or  averred  that  the  place  of  the  said  Joseph  Fitzgerald, 
as  such  Town  Commissioner,  was  declared  vacant,  pursuant  to  the 
provisions  of  the  said  statute  ;  and  because  it  was  not  thereby 
averred,  or  sufficiently  shown,  that  a  vacancy  had  happened  or 
occurred  as  to  the  said  place  of  said  Joseph  Fitzgerald  ;  and  became 
it  was  not  thereby  shown  that  the  defendant  refused  or  neglected, 
upon  the  occurrence  of  any  vacancy  among  said  Conunissionen, 
to  notify  same,  and  to  convene  a  meeting  for  the  election  of  & 
new  Commissioner. 


H,  E.  Chatterton  (with  him  R,  Deaty)^  in  support  of  the 
demurrer. 

By  the  9  G.  4,  c.  82,  s.  69>  it  is  provided  that,  upon  a  Towns 
Commissioner  becoming  beneficially  interested  in  a  contract,  be 
shall  be  disqualified  to  act  as  a  Commissioner,  and  bis  place  *^Ml 
he  declared  vacant."     There  is  no  averment  in  the  plaint  of  snek 
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declaration  as  required  by  the  Act,  and,  until  that  has  been  duly  M.  T.  1857* 

Queen's  BtMck 
made,  the  duty  of  the  chairman  does  not  arise,  and  the  defendant 

therefore  has  not  incurred  the  penalty. — [Cbampton,  J.    How  is 

the  declaration  to  be  made  ?] — ^By  resolution  of  a  meeting  of  the 

Commissioners :  if  not,  there  are  no  means  of  satisfying  the  words 

of  the  Act.     The  duty  of  the  chairman  is  defined  by  sections 

16  &  17 ;  the  16th  section  applies  to  the  triennial  vacancies  in 

ordinary  course,  and  the  17th  section  to  casual  vacancies,  in  the 

event  of  which,  "  within  fourteen  days  next  after  a  viieancy  shall 

so  happen^**  the  chairman  is  to  summon  a  meeting  for  the  purpose 

of  electing  a  new  Commissioner;  but  the  17th  section  is,  in  the 

present  case,  to  be  connected  with  the  69th  section,  which  requires 

a  preliminary  declaration  of  vacancy  to  be  made.    There  are  other 

sections  which  throw  some  light  upon  this  declaration,  because  a 

distinction  is  drawn  by  the  Act  between  the  cases  where  a  vacancy 

occurs  ipsofiieto^  and  where  a  declaration  of  vacancy  must  be  made. 

By  the  24th  section,  a  fine  is  imposed  upon  any  Commissioner  who 

shall  neglect  duly  to  attend  the  monthly  meetings ;  and  if  he 

fails  to  pay  the  fine  within  ten  days  after  a  personal  demand  upon 

him  for  that  purpose,  ''  he  shall  thereupon  cease  to  be,  and  shall 

be  disqtuilijied  from  acting  as^such  Commissioner  ;**  but  in  other 

eases  a  declaration  of  vacancy  is  expressly  required.    Thus  by  the 

20th  section,  a  Commissioner  is  disqualified  if  he  fail  to  attend 

one  of  the  three  first  meetings,  **  and  his  place  shall  be  declared 

vaeani  ;^  and  this  declaration  must  necessarily  be  made  at  the 

discussion  mentioned  in  the  same  section,   and  must  be  the  act 

of  the  other  Commissioners,  after  due  consideration  whether  sufB- 

cient  cause  is  shown  for  the  non-attendance.     Again,  by  the  69th 

aection,  upon  the  disqualification  of  a  Commissioner,  by  becoming 

beneficially  interested  in  a  contract,  his  ^*place  shall  be  declared 

**  vaeanif  and  shall  be  supplied  cts  by  the  Act  directed  in  case  of 

**  a  vacancy  by  any  other  cause : "  the  declaration  thus  becomes  k 

condition  precedent  to  the  proceeding  to  a  new  election.      The 

words  **$qM}n  the  occurrence  of  any  vacancy ^^^  in  the  18th  section, 

under  which  this  action  is  brought,  refer  to  the  declaration  required 

bj  the  69th  section ;  and  the  fourteen  days  limited  by  the  17th 
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M.  T.  1857.  section,  within  which  the  meeting  for  the  election  is  to  be  etlkd, 
** »    enc    ^^^^  ^^^  ^^^  ^^^  declaration  of  vacancy.     That  this  is  the  true 

construction  of  the  Act  is  further  supported  by  considering  how 
much  confusion  and  uncertainty  would  prevail,  if  the  chairman 
were  bound  to  proceed  to  an  election  upon  the  mere  representation 
of  a  householder,  instead  of  upon  a  resolution  of  the  Commissionez^ 
after  proper  discussion  of  the  matter  by  them«  No  such  declara^i 
is  averred  here,  and  therefore  the  defendant  has  not  incurred  the 
penalty  imposed  by  the  18th  section. 


•7.  Clarke  and  E.  Sullivan,  contra. 

The  policy  of  the  Act  is  to  prevent  the  Commissioners  ^m 
engaging  in  contracts  concerning  the  matters  entrusted  to  their 
care ;  and  with  this  object,  by  the  2drd  section,  the  public  at  large 
are  empowered  to  come  in,  and  to  hold  them  in  check ;  but  if 
the  argument  on  the  other  side  be  correct,  the  penalties  imposed 
by  the  statute  are  rendered  nugatory,  and  the  Act  cannot  be  worked 
out  in  practice.     It  is  admitted  upon  this  argument  that  the  taking 
the  shares  in  the  Gas  Company  by  Fitzgerald  is  a  disqualificatioo, 
and  that,  by  the  69th  section,  he  ^*theret^pon  beeatne,  and  wm 
thereby  declared  to  be,  disqitalifiedJ'     Upon  the  **  oecurremee "  of 
this  disqualification,  the  plaintiff  required  the  chairman  **  to  notify 
*'  the  samcy  and  to  convene  a  meeting  for  the  eledion  of  a  new 
**  Commissioner/*  as  provided  by  the  I7th  and  18th  sections.     The 
argument  on  the  other  side  must  go  to  this  length,  that,  if  the 
chairman  has  not  notified  the  disqualification  and  called  the  meetings 
there  is  no  vacancy. — [Periun,  J.      Who  is  to  declare  the  dis- 
qualification ?] — By  the  69th  section,  upon  the  fact  becoming  known, 
the  disqualification  ipso  facto  arises,  and  then,  by  the  17th  section, 
the  chairman  is  to  call  a  meeting  within  fourteen  days,  and  make 
known  the   disqualification.      The   words  '*  shaU  be  declared^*  in 
the  69th  section,  are  equivalent  to  ^^ shall  be;*'  if  this  were  not 
so,  the  manner  in  which  the  declaration  is  to  be  worked  out  would 
have  been  provided  by  the   Act. — [Moorb,  J.      Your  complaint 
is,  that  the  chairman  neglected  your  requisition,  and  did  not  call 
a  meeting.     If  the  chairman  is  justified  in  not  convening  a  meeting, 
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every  disqualified  person  may  continue  to  act  as  a  Commissioner.] —  M.  T.  1857. 
Next,  even  admitting  that  a  declaration  of  vacancy  is  necessary,  '    ^"^ 

as  contended  for  by  the  other  side,  it  may  be  made  at  the  same 
meeting  by  which  the  vacancy  is  supplied. — [Lefroy,  C.  J.  There 
18  no  difficulty  that  I  can  see;  if  the  chairman  either  knows  the 
fact  himself,  or  has  received  proper  information  of  it,  a  meeting 
must  be  called,  and,  if  the  chairman  does  not  do  so,  he  is  guilty 
of  a  violation  of  his  duty.] 


R.  Deasy  replied. 


Lkfroy,  C.  J. 

In  this  case  it  is  said,  that  the  declaration  of  vacancy  which  has 
been  alluded  to,  and  suggested  to  be  a  necessary  preliminary,  must 
be  made  at  one  of  the  monthly  meetings,  or  upon  some  other 
occasion  when  the  Commissioners  meet.  But  if  that  were  so,  what 
is  to  become  of  those  sections  of  the  Act  which  provide  in  terms 
for  the  fact  admitted  to  have  existed  here,  that  is,  actual  dis- 
qualification upon  the  grounds  of  becoming  beneficially  interested 
in  a  contract  ?  What  is  to  become  of  the  section  which  declares 
that  a  Commissioner,  under  such  circumstances,  ceases  to  be  quali- 
fied, and  is  no  longer  to  be  considered  entitled  to  act  as  a  Com- 
missioner, and  that  his  place  is  to  be  filled  up,  in  order  that  the 
body  may  act  efficiently  ?  The  body  of  Commissioners  must  consist 
of  a  certain  number.  The  Act  ascertains  this  number  (a),  and 
also  provides  for  the  inode  of  electing  Commissioners  (6),  and  filling 
up  the  vacancies  (c),  and  makes  it  imperative  upon  the  chairman — 
lenders  him  liable  to  a  penalty,  if  he  neglect  or  refuse  to  convene 
a  meeting  to  fill  up  an  existing  vacancy,  either  at  the  time  appointed 
by  the  Act  for  the  election  of  new  Commissioners,  or  upon  his  being 
tfaerennto  required  by  a  person  designated  by  the  Act  as  qualified 
to  make  such  requisition  (if),  and  which  requisition  the  chairman 
must  )ey.  There  are  two  cases  contemplated  by  the  Act,  namely, 
neglect,  and  refusal.    If  the  chairman  knows  nothing  about  the 


(a)  Sec  11. 

(c)  8S.  14, 16,  17. 


(6)  Sec.  12. 
id)  Sec.  18. 
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M.  T.  1857.  matter,  he  cannot  be  guilty  of  neglect;  bat,  upon  the  other  baodf 
if  he  has  ascertained  the  fact,  or  if  he  knew  it  upon  the  informatkNi 
of  a  person  authorised  to  give  him  the  information^  and  not  oolj 
authorised  to  give  him  the  information,  but  also  to  require  him 
to  convene  a  meeting  for  the  purpose  of  filling  np,  not  the  repre- 
sentation of  a  vacancy,  but  an  actual  vacancy  (which  the  demurrer 
admits  to  have  existed) — which  it  was  his  duty  to  fill  up,  then 
he  is  bound  to  do  so,  and  his  refusal  renders  him  liable  to  a  penalty. 
If  the  18th  section  of  the  Act  means  anything,  it  provides  for  this 
precise  case,  and  therefore,  so  far  as  my  judgment  goes,  this 
demurrer  must  be  overruled. 


Cbampton,  J. 

This  case  is  clear.     The  demurrer  admits  the  fact  of  the  in- 
capacity of  this  Commissioner,  of  the  vacancy,  and  that  the  de- 
fendant was  aware  of  the  facts.    Well  then^  it  follows  that  there 
has  been  a  default  upon  the  part  of  the  chairman,  onleas  the  argil- 
ment  be  well  founded,  that  there  should  be  a  preliminary  generd 
meeting  before  the  chairman  is  to  act :  but  that  is  not  the  meaning 
of  the  Act  of  Parliament.     There  is  a  responsibility  and  a  duty 
cast  upon  the  chairman ;  but  what  is  that  duty  ?     When  infornuiti<» 
is  given  to  the  chairman,  of  disqualification  or  vacancy,  his  fint 
duty  will  be,  to  make  inquiry  into  the  case  (suppose  of  death,  or 
other  vacancy),  and  to  satisfy  himself  of  the  fact.       This  inqniiy 
he  may  make  personally.     The  statute  does  not  compel  him  to 
call  a  meeting  to  inquire  into  the  £Bu;t,  it  does  not  compel  him  to 
call  a  meeting  of  inquiry :  he  may  take  the  opinion  of  a  meeting 
if  he  be  in  doubt  or  difficulty :  but  it  is  upon  his  own  responsibilitj 
that  he  is  to  pronounce  whether  there  is  a  vacancy  or  not;  and 
when  he  thinks  there  is  a  vacancy,  he  is  bound,  under  the  statute, 
to  issue  his  summons  for  a  new  election.    I  am  satisfied  that  that 
is  the  true  construction  of  the  Act  of  Parliament. 


Pebbin,  J. 

I  entertain  doubts  whether,  under  the  69th  section  of  the  Act^ 
there  is  any  vacancy  until  it  is  declared :  but  I  do  not  see  aoj 


COMMON  LAW  REPORTS. 


415 


reason  for  holding,  that  there  should  be  first  a  convening  of  the  M.  T.  1857. 

Commissioners,   for  the  purpose  of   declaring   the   vacancy,   and    \!L-^. * 

another  convening  for  the  purpose  of  electing :  particularly,  if  we 
advert  to  the  17th  section,  there  is  no  reason  why  there  should  be 
two  meetings.  But,  at  the  same  time,  I  consider  that  the  declar- 
ation of  the  vacancy  is  a  necessary  preliminary,  or  at  all  events, 
I  doubt  whether  it  is  not  necessary. 


SETMOUa 
SCOTT. 


MOOBB,  J. 

I   concur  with    my  Lord   Chief  Justice,  and  my  Brother 
Cbamtton. 

Demurrer  overruled. 


NoTB. — ^By  20  Ftc.,  c  12,  it  is  provided  that,  from  and  after  the  2l8t  of  March 
]857»  no  person  being  a  Commissioner  for  the  execution  of  the  Act  9  G.  4,  c  82; 
ijr,\  or  a  treasurer  or  clerk  of  any  Commissioners  acting  under  the  said  Act, 
•hall  be  subject  or  liable  to  any  forfeiture,  loss  of  office,  disqualification,  or 
penalty,  by  reason  of  such  person  being  a  proprietor  of  a  share  or  shares,  or  a 
liolder  of  any  office  or  employment  in  any  Joint-stock  Company  which  may 
bava  made,  or  may  make,  or  enter  into,  any  contract  with  the  Commissioners  of 
•iich  Town,  acting  under  the  said  Act,  and  no  contract  entered  into  between  any 
sadi  Company  and  such  Commissioners  shall  be  void  or  yoidable  by  reason  of  any 
•nch  Commissioner,  clerk,  or  treasurer  being  interested  in  such  Company,  as  a 
shareholder  or  officer  in  the  same. 

Section  3. — ^ProTided  always  that  no  Commissioner  interested  as  a  shareholder, 
or  holding  any  office  or  employment  in  any  Company,  shall,  at  any  meeting 
4if  the  Commissioners,  take  part  in  or  TOte  upon  any  arrangements,  or  any  con- 
tact with  such  Company. 


AMMARMANN  r.  ROBINS.* 


H.  T.  1858. 

Jon.  14. 


PukiHT    for  goods   sold  and    delivered   by  the  plaintiff  to  the  To  an  action 

defendant,  for  goods  bargained  and  sold  by  the  plaintiff  to  the  i^d^ddSreivd 

for  goods  bar- 
gained and  sold,  for  work  and  materials,  and  for  money  found  due  on  account 
stated,  the  defendant  pleaded  that  the  goods  were  not  sold  and  deliyered  to  the 
defendant,  as  in  the  summons  and  plaint  alleged. — Htldy  that  this  defence  is  in- 
sufficient, as  coTering  only  part  of  the  cause  of  action. 

*  C9ram  Crampton  and  Fbrrin,  JJ. 
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H.  T.  1858.  defendant,  and  for  work  done  and  materials  for  the  same,  proridfid 
-  ^*  *  -  -       by  the  plaintiff  for  the  defendant,  and  for  money   foand  to  be 

AMJfJLRM  ANN 

1^.  doe  from  the  defendant  to  the  plaintiff,  on  an  account  stated  be- 

moBiNs.       t^een  them. 

Defence. — That  the  goods  were  not  sold  and  delivered  to  the 
defendant,  as  in  the  summons  and  plaint  alleged. 

F,  Smith  moved  to  set  aside  this  defence,  as  embarrassing.  It 
purports  to  be  an  answer  to  the  whole  causes  of  action  in 
the  summons  and  plaint  mentioned,  but  in  fact  only  answen 
part  of  iU  This  defence  traverses  only  that  the  goods  were  sold 
and  delivered,  leaving  un traversed  the  remainder  of  the  plaint 
Under  the  old  system  of  pleading,  this  defence  woald  have  been 
bad  on  special  demurrer.  In  Putney  v.  Swann  (a),  where  s 
declaration  contained  one  count  on  a  bill  of  exchange  against 
the  acceptor,  and  a  second  count  on  an  account  stated,  and  the 
defendant  pleaded  that  he  did  not  accept  the  bill  of  exchange 
in  the  declaration  mentioned,  taking  no  notice  of  the  count  on 
the  account  stated,  this  was  held  bad,  on  special  demurrer. 

Charles  Coates,  contra. 

This  defence  b  good.     There  are  four  different  causes  of  action 
stated   in   the  plaint.     The    defendant  had   a   perfect   defence  to 
one  of  these  causes  of  action :  he  leaves  the  others  untraveraed, 
and   it   was   the  duty  of  the  other  side  to  mark  judgment  as  to 
those  so  untraversed,  and   go  to  trial  as  to  the  cause  of  actios 
which  is  traversed. —  [Crampton,  J.    As  I  understand  this  defence^ 
it  is  a  defence  to  the  entire  action  ;  but  it  traverses  only  so  muck 
of  the  plaint  as  claims  for  the  goods  sold  and  delivered ;  the  officer 
probably  would  not  mark  judgment. — Psrrin,  J.     The   Common 
Law  Procedure  Act  1853*  itself  gives  a  form  of  defence]. — Ewea 
under  the  old  system  of  pleading,  it  was  only  ground  of  special 
demurrer ;  and  here  it  is  plain  only  one  cause  of  action  is  tra- 
versed; and   the   Court  will  hesitate  to  say   that   it  is  intended 
to  be  a  defence  to  the  whole  cause  of  action. 

(a)  2  M.  &  W.  72. 
♦  Sched.  B.,  No.  2. 
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Cramfton,  J.  H.  T.  1868. 

Qveen't  Bench 


We  must  set  aside  this  defence.  It  undertakes  to  defend  the 
whole  action,  and  then  traverses  only  a  portion  of  the  demand. 
Under  the  old  system  of  pleading,  this  defence  would  have  been 
the  subject  of  demurrer.  The  defence  therefore  must  be  set  aside, 
with  costs. 


AMMABMANK 

V. 
B0BIM8. 


GRAINGER  r.  FINLAY.* 


Jan,  12. 


This  was  an  action  for  interrupting  a  right  of  way.     The  plaint  ^  ^°  action 

°  °  "^  *^  forthedisturb- 

stated  that  the  plaintiff  was,  and  still  is,  lawfully  possessed  of  a  &nce  of  a  right 

of    way,    the 

certain  way  (in  the  plaint  described),  over  and  across  the  lands  of  plaint     stated 

that  **the  de- 

the  defendant^  and  into  a  certain  plot  of  ground  of  the  said  plaintiff,  fendantwrong^ 

and  so  back  again  from  the  said  plot  of  ground  over  the  said  lands  jnmiisly  kept 

of  the  said  defendant ;  such  way  to  be  used  by  the  said  plaintiff  for  a°  wrtSS"'*^ 

himself  and  his  family,  domestic  servants,  and  visitors  for  the  time  ^^SJ^J^a^'*' 

l)eing  residing  in  the  dwelling-house  of  the  said  plaintiff,  to  pass  '^P^  the  lands 

and  re-pass  on  such  way ;  yet  that  the  defendant,  for  a  long  time  fondant,     and 

^  ^     ^  .  ^'^    ^    ^® 

before  the    commencement  of  the   action,   wrongfully  and  inju'  B&id  way,   so 

that  the  plain- 
riousfy  kept  and  continued  a  certain  vicious  and  dangerous  dog  tiff   and     his 

fiftmily,    &c, 
^tpon  the  said  lands  of  the  said  defendant,  and  close  to  the  said  could  not  safely 

way ;  so  that  the  plaintiff  and  his  family,  domestic  servants  and  without  diead 

▼iflitors  residing  in  his  dwelling  house,  co*dd  not  safely  or  securely,  ^^^^^  ^g,  ^ 

or  without  dread  or  apprehension,  pass   and  re-pass  along  such  JJ|J^"way  *^°^ 

way ;  whereby  the  said  way  was  greatly  obstructed,  and  the  plaintiff  ^^"^^^  ^^*^ 

«eatly  disturbed  in  the  lawful  use  of  the  same.  disturbed  in 

•         •'  the  use  of  the 

same.*'   Held, 

bad,  on  demurrer,  for  not  averring  that  the  defendant  knew  that  the  dog  was  of  a 

yicious  and  mischieyous  nature,  or  that  he  kept  it  upon  the  way,  or  under  such 

circumstances  as  to  cause  reasonable  danger  or  apprehension  in  the  use  of  the  way, 

Leaye  to  amend  the  plaint  refused. 

*  Coram  Lbfboy,  C.  J.,  Cbampton  and  Pbbrin,  JJ. 

VOL.  7.  5S  L 
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H.  T.  1858. 

Queen*s  Bench 


Demurrer,  because  it  is  not  therein  alleged  how  the  plaintiff  is 
possessed  of  the  said  alleged  way  therein  mentioned,  or  whether 
he  was  entitled  thereto,  bj  grant  or  prescription,  or  in  what  manner ; 
nor  is  any  obstruction  of  the  said  alleged  way  stated  in  said  plaint ; 
nor  does  the  act  complained  of,  which  is  a  lawful  act,  amount  to 
any  obstruction  of  the  said  alleged  way  ;  nor  is  it  averred  that 
plaintiff  or  his  family,  domestic  servants  or  visitors  were  prevented 
using  the  said  way  by  said  alleged  obstruction;  nor  is  it  averred 
that  defendant  knew  said  dog  to  be  a  vicious  or  dangerous  dog, 
or  kept  same  for  the  purpose  of  obstructing  said  alleged  way,  or 
that  the  dog  in  said  plaint  mentioned  ever  came  thereon. 

The  defendant  also  pleaded,  that  said  dog  was  kept  by  him  on 
his  own  land,  for  the  protection  of  his  property,  and  in  such 
manner  that  the  plaintiff  and  his  family,  domestic  servants  and 
visitors  could  safely  and  securely,  and  without  reasonable  cause  for 
dread  or  apprehension,  pass  and  re-pass  along  said  way.  The 
defendant  also  traversed  the  fact  of  keeping  a  vicious  and  dangerous 
dog  close  to  the  way. 


Harrison  (with  him  D,  Lynch),  for  the  demurrer. 

This  is  an  action  for  the  obstruction  of  an  alleged  right  of 
way;  but  the  plaint  is  defective,  in  not  stating  how  the  plaintiff 
became  entitled  to  the  right  of  way,  whether  by  prescription,  grant, 
&c.      The  plaintiff  avers  that  the  defendant  kept  a  vicious  dog, 
by  means  of  which  his  right  of  way  was  obstructed,  but  he  does 
not  aver  that  the  dog  ever  came  upon  the  way. — [Crampton,  J. 
This  appears  to  me  to  be  a  kind  of  quia  timet  action.] — Yes ;  no 
obstruction  has  been  shown  ;  the  keeping  the  dog  upon  the  defend- 
ant's own  land  close  to  the  way  is  no  such  obstruction.    Next,  there 
is  no  averment  that  the  defendant  knew  that  the  dog  was  vicious. 
The  difference  between  keeping  a  dog,  or  such  domestic  animal,  anA 
animals  naturally  vicious,  is  laid  down  in  the  fourth  objection  inu 
the  case  of  Rex  v.  Huggin  (a)  thus : — "  There  is  a  differenc^^ 
'*  between  beasts  that  are  ferce  natura,  as  lions  and  tigers,  which.^- 
*'  a  man  must  always  keep  at  his  peril,  and  beasts  that  are  mansuett 
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^^natur(By  and  break  through  the  tameness  of  their  nature,  such  as  H.  T.  1858. 

Queen's  Ben^ 
^*  oxen  and  horses.    In  the  latter  case,  an  action  lies  if  the  owner 

**  has  had  notice  of  the  qualitj  of  the  beast ;  in  the  former  case, 

**  an  action  lies  without  such  notice."    The  scienter  must  be  averred, 

and  is  the  gist  of  the  action.     Jackson  v.  Smithson  (a)  shows  that 

it  is  not  the  negligent  keeping,  but  the  knowledge  of  the  vicious 

nature  of  the  animal,  which  renders  the  party  liable :  Gerard  ▼. 

Dickenson  (b). — [Lefbot,  C.  J.  Is  there  any  of  those  cases  without 

an  allegation  of  loss  or  injury  sustained  ?] — None ;  nor  is  there  any 

allegation  of  any  loss  pretended  to  be  sustained  by  the  plaintiff: 

Cam.  Dig.f  tit.  Action  upon  the  case^  for  a  Nuisance,  C ;  Selw, 

N.  jP.,  p.  1 119)  11th  ed.    The  demurrer  therefore  should  be  allowed. 

Joy  and  ilfay,  contra. 

This  is  a  sufficient  mode  of  alleging  possession :  Coryton  v. 
Liihehye  (c).  This  is  not  an  action  for  keeping  a  vicious  animal, 
bat  for  the  obstruction  of  a  right  of  way,  with  an  allegation  of 
the  mode  of  obstruction,  viz.,  by  keeping  the  dog  so  close  to  the 
way  that  the  plaintiff  and  his  family  could  not  pass  along  the  way. 
A  party  complaining  of  an  obstruction  of  a  right  <tf  way  need  not 
set  out  the  obstruction  :  Com.  Dig.^  tit.  Action  upon  ike  case, 
far  Disturbance,  A  3.  We  say  that  the  dog  was  kept  so  close  to 
the  way  as  to  obstruct  our  right  of  way ;  that  is  a  nuisance  to, 
and  an  obstruction  of,  our  right  of  way :  RolU  Abr.,  tit.  Nuisance, 
G,  p.  140 — ''If  the  tenant  of  the  land  plough  up  the  soil  over 
<*another^8  way,  this  is  a  nuisance  to  the  way,  because  it  is  not 
^as  easy  to  him  as  before."  It  is  conceded  that  if  the  dog  were 
placed  upon  the  way,  this  action  would  be  maintainable ;  then  is 
it  to  be  said,  that  the  defendant  may  place  his  dog  so  close  to  the 
way  as  to  produce  the  same  result,  and  yet  not  be  liable  to  an 
letion? — [Perbin,  J.  Is  the  action  brought  here,  because  the 
party  cannot  pass  along  the  way  without  dread  or  apprehension?] — 
If  the  keeping  the  dog  close  to  the  way  create  such  terror  that 
persons  passing  along  the  way  cannot  do  so  as  before,  that  is  an 

(a)  15  M.  &  W.  563.  (6)  4  Co.  Rep.  18  h. 

(e)  2  Wm.  Saond.,  0th  ed.  114,  n. 
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QBAINQEB 

v. 

FINLAr. 


H.  T.  1858.  obstruction  of  our  right  of  way.— [Cbakpton,  J.     The  dog  might 

Que€H*s  Bench 

be  chained  so  as  to  reach  the  way.] — Tea ;  our  safety  is  interfered 

with. — [Lefrot,   C.   J.      Do  you  allege  a   fact   which  must  of 

necessity  produce  an  obstruction,  by  Btating  that  the  dog  was  kept 

near  the  way,  without  averring  that  the  condition  of  the  dog  wti 

such  that  he  might  do  injury  to  persons  passing?     Suppose  the 

defendant's  house  was  near  the  way,  and  that   he  kept  the  dog 

there,  would  not  that  be  consistent  with  your  plaint  ?3 — ^We  state 

that  a  vicious  animal  is  kept  so  close  to  the  way  as  to  interfere 

with  the  security  of  persons  passing  on  that  way.     The  question  of 

obstruction  is  one  for  the  jury.     Next,  it  is  said  that  we  should 

have  alleged  the  scienter.     This  is  a  misconception  ;    we  do  not 

bring  this  action  against  the  defendant  for  keeping  a  vicious  and 

dangerous  dog,  but  for  keeping  such  a  dog  so  near  the  way  ti 

to  interfere  with  our  right  of  way.     We  have  a  right,  either  to 

remove  the  dog,  or  to  bring  an  action.     In  civil   cases,  the  Uw 

regards  rather  the  damage  sustained  by  the  party  wronged,  than  the 

intent  or  malice  of  the  wrong-doer ;  Bac.  Max.,  No.  7,  alluded  to 

by  Lord  Kenyon  in  Hayeraft  v.  Creasy  (a).     Several  cases  are  pot 

in  Lambert  v.  Bessey  (b),  where  it  is  said : — **  In  all  civil  acts  the 

'*law  doth  not  so  much  regard  the  intent  of  the  actor  as  the  Ion 

*'  and  damage  of  the  party  suffering  ;  for  though  a  man  do  a  lawful 

*'  thing,  yet  if  any  damage  do  hereby  befal  another,  he  shall  answer 

'*it,  if  he  could  have  avoided  it.     I  have  land  through  which  s 

"river  runs  to  your  mill;  I  lop  the  fallows  growing  on  the  river 

*^  side,  which  accordingly  stop  the  water  so  as  your  mill  is  hindered, 

**  an  action  lies." — [Perrin,  J.   1  still  think  the  difficulty  is  this,  the 

action  is  for  keeping  a  dog  so  that  you  cannot  pass  along  the  way 

without  dread  or  apprehension ;  it  is  not  stated  whether  the  dog  wai 

loose  or  not.     If  the  words  **  without  dread  or  apprehension'*  were 

struck  out,  your  plaint  would  be  greatly  improved ;  as  it  now  stands, 

if  you  proved  at  the  trial  that  the  plaintiff  and  his  family  were 

really  frightened,  that  would  entitle  you  to  recover.] — ^In  the  case 

of  Ghver  v.  The  North  Staffordshire  Railway  Company  (c)  where 

(a)  2  East.  92,  104.  (6)  T.  Raym.  421. 

(c)  16  Q.  B.  912 ;  S.  C,  20  Law  Jour.  376  (Q.  B.) 
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V. 

FINLAT. 


<c 


M 


a  man's  house  was  approached  by  a  private  way,  which  a  railway  H.  T.  1858. 

QueetCs  Bench 
crossed,  and  gates  were  placed  upon  it,  the  key  of  which  was  kept 

by  a  servant  of  the  Company,  and  the  owner  of  the  house,  Erie,  J., 

says  (p.  923): — *^The  trains  cross  the  ways,  producing  danger  to 

those  using  them ;  so  that  the  case  is,  as  if  a  fierce  animal  were 

placed  on  the  road."     So  here,  if  the  dog  be  placed  in  such  a 

way  that  the  plaintiff's  safety  is  interfered  with,   and  he  or  his 

iTamily  feel  apprehension   that  is   an  interference  with  his  right 

of  way,  which  entitles  him  to  maintain  this  action  :   Bac.  Abr.^ 

tit.  Action  on  the  case,  F.    We  have  stated  a  prima  facie  case, 

that  we  have  been  obstructed,  and  the  mode  in  which  we  have  been 

obstructed.     That  is  sufficient.     If  this  be  not  an  obstruction,  a 

right  of  way  may  at  any  time  be  interrupted  by  an  easy  device, 

without  giving  any  remedy  whatever  for  the  injury. 


/>.  Lynchf  in  reply. 

There  is  no  precedent  that,  in  such  an  action  as  this,  you  need 
not  allege  the  mode  of  possession.  There  is  nothing  unlawful  in 
the  defendant's  keeping  a  vicious  animal,  but  it  must  be  alleged 
that  he  knew  of  its  vicious  nature ;  that  is  the  gist  of  the  action. 
The  leading  case  on  scienter  is  Buxendin  v.  Sharp  (a).  The 
plaint  does  not  allege  that  the  dog  caused  reasonable  dread  and 
apprehension.  Every  allegation  made  by  the  plaint  is  consistent 
with  the  defendant's  right  to  keep  the  dog. 


LSFBOT,  C.  J. 

•  In  this  case  we  are  all  of  opinion  that  the  demurrer  must  be 
allowed.  It  is  very  true,  we  are  to  pay  regard  to  the  safety  of 
the  plaintiff,  and  to  the  safe  enjoyment  of  his  right  of  way;  but 
we  must  also  have  regard  to  the  defendant's  right  to  the  full  enjoy- 
ment of  his  land.  The  plaintiff  complains  of  a  disturbance  of  his 
right  of  way,  in  such  a  manner  as  to  affect  his  safety  in  the  use  of  it, 
and  also  that  it  was  disturbed  in  such  a  manner  as  to  excite  fear  and 
dready  so  that  he  could  not  conveniently  use  the  way.     The  land 

(a)  2  Salk.  662. 
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H.  T.  1867.  through  which  the  way  passes  is  stated  to  be  the  land  of  the  defend* 
_'     ant.    Now  the  defendant  has  as  good  a  right  to  the  enjojmeiit  of 

0HATIV01CB. 

his  land,  in  every  way  consistent  with  the  law^.as  the  phdntiff  hu 
mvLAT.      to  the  right  of  way ;  and,  in  order  to  deprire  him  6f  it,  the  plaintiff 
must  show  that  the  defendant  has  been  using  the  land  illegally^  and 
to  the  prejudice  of  the  enjoyment  by  the  pkintiff  of  his  right  of  way. 
Has  the  plaintiff  shown  any  illegal  use  of  the  land  ?  or  does  Ui 
averment  establish  that  illegal  use  clearly  and  plainly,  by  alkging 
that  the  defendant  has  kept  upon  his  land  a  dog,  a  dangerous  and 
mischievous  animal?    With  respect  to  the  nature  of  the  animaJt 
it  is  not  alleged  that  the  defendant  knew  that  it  was  miachicToaB; 
and,  as  it  would  be  illegal  to  keep  an  animal  accostomed  to  do 
injury,   we  are  not  \o  presume,   without  an   averment,  that  he 
did  keep  that  animal,  knowing  it  to  be  snch ;  there   ia  then  na 
averment  whatever  to  establish  the  illegality  of  keeping  that  animaL 
Then,  as  to  the  defendant  keeping  the  dog  upon  his  land,  there 
is  no  illegality  in  keeping  the  animal  on  hia  own  land,  because 
there  was  a  way  passing  through  it     There  are  many  ways  in 
which  the  defendant  might  keep  the  dog ;  if,  for  wa^fr^  he  kept 
it  locked  up,  or  if  he  kept  it  in  such  a  manner  as  not  to  expose 
others  to  injury.     It  is  not  averred  either  that  he  kept  the  dog 
upon  the  way,  nor  under  such  circumstances  as   to  prevent  the 
use  of  the  way.     The  allegation  in  the  summons  and   plaint  i^ 
that  the  defendant  kept  the  dog  close  to  the  way,   and  then  it 
says,  ^*  so  that  the  plaintiff  could  not  safely  or  securely,  or  with- 
out dread  or  apprehension,"  use  the  way.    There  is  no  conneetioii, 
no  necessary  connection,  between  the  plaintiff  being  unable  to  loe 
the  way  with  safety,  or  without  fear  or  dread,  and  the  mode  ia 
which  the  dog  was  kept  upon   the  land  of  the  defendant;  so 
necessary  connection  whatever  between  the  mode  of  the  def«id- 
ant's  keeping  the  dog  upon  his  land,  and  the  producing  of  a  want 
of  safety,  and  necessary  dread  and  fear,  on  the  part  of  the  plaintiff; 
and  I  take  it  that  the  plaintiff,  before  he  can  call  upon  the  defendant 
for  his  defence,  must  show  sufficient  cause  of  action,  by  his  averment 
of  matter  of  fact ;  and  if  his  cause  of  action  be  a  result  deducible 
from  fact,  he  must  charge  upon  the  defendant  such  matters  of  fsct 
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as  lead,  by  reasonable  and  necessary  consequence,  to  that  result  H.  T.  1858. 

But  in  this  plaint  there  is  nothing  said  as  to  the  nature  of  the 

animal  kept,  nor  as  to  the  mode  of  keeping  it,  that  so  leads  either 

to  the  danger  or  apprehension  complained  of.     Besides,  it  is  stated 

disjunctively  that  he  could  not  go  with  safety,  or  without  fear  and 

n^prehension.     If  the  parties  were  allowed  to  go  to  trial  upon  this 

summons  and  plaint,  the  plaintiff  would  have  a  right  to  insist  at  the 

trial  that  he  was  entitled  to  a  verdict,  if  he  proved  either  one  or 

other,  even  if  he  had  made  no  case    as  to  interference  with  his 

safety,  if  he  showed  that  he  or  his  family  felt  dread  or  alarm* 

The  family  might  have  felt  alarm;  a  very  little  might  frighten 

them;  that  would  depend  on  the  habits  of  the  family.     It  is  not 

the  feeling  of  alarm,  but  the  just  occasion  given  for  the  feeling  of 

that  alarm,  which  is  the  ground  of  action.    There  is  nothing  shown 

here  to  give  just  occasion  for  fear,  or  just  apprehension  of  danger, 

80  as  to  interfere  with  the  plaintiff's  right  of  using  the  way.    This 

demurrer  must  be  allowed,  because,  in  truth,  no  substantial  cause  of 

action  has  been  stated;  and  if  this  proceeding  were  allowed,  it 

-would  come  to  this,  that  no  man  could  keep  a  dog  on  his  own  land 

under  any  circumstances,  even  if  locked  up,  without  being  exposed 

to  an  action  by  any  person  having  a  right  of  way  over  the  land.  We 

must  consider  what  might  be  the  consequences  of  allowing  this  cause 

of  action  without  sufficient  grounds. 


Cbampton,  J. 

I  think  this  plaint  does  not  state  any  obstruction  in  point  of  law 
whatever.  This  is,  as  I  threw  out  in  the  course  of  the  argument,  a 
qmia  timet  action ;  or,  in  fact,  it  may  be  termed  a  possibility  of 
obstruction,  but  not  amounting  to  anything  like  an  obstruction. 

Psaanr,  J.,  concurred* 


Jay  applied  for  liberty  to  amend  the  summons  and  plaint,  but  the 
Court  refused  to  grant  it. 
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H.  T.  1858. 

QN«efi's  Bench 


ALCOCK  V.  HURLEY .• 

Jan, 11. 


FUmtfor£64.  The  summons  and  plaint  stated  that  the  defendant  is  indebted  to 
goods  bar.  the  plaintiff  in  the  sum  of  £64.  68.  9d.,  monej  payable  by  defendant 
mUU  and  for  to  plaintiff,  for  goods  bargained  and  sold  by  plaintiff  to  defendant, 
SeUyei^  imd  ^^^  ^^^  goods  sold  and  delivered  by  plaintiff  to  defendant^  and  for 

for  money        money  found  to  be  due  on  an  account  stated.t 
found   to   be  ''  ' 

due  on  an  ac-       Defence That  the  money  payable  by  the  defendant  to  the  plain- 

count  Btatcua 

Defence,  that    tiff,  for  goods  bargained  and  sold  by  the  plaintiff  to  the  defendant, 
the  money- 
payable  by  the  and  for  goods  sold  and  delirered  by  the  plaintiff  to  defendant,  and 
defendant   to 

the  plaintiff,      for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  ob 
for  goodB  bar- 
gained   and      accounts  stated  between  them,  was  of  the  amount  of  £46.  15s.,  and 

plainti/to  the  ^^  niore ;  and  that  the  said  sum  of  £46.  158.  has  been  paid  by  the 

for  eoods'sdd  ^0^^"^^°^  to  the  plaintiff,  and  is  sufficient  to  satisfy  the  plaintiff's 

and  delivered     demand, 
by  the  plaintiff 
to  defendant, 
and  for  money 

found  to  be  O'Riordan  moved  to  set  aside  this  defence, 

dne  from    de- 
fendant to  the        There  is  a  form  given  in  the  Common  Law  Procedure  Act,  which 
plaintiff,  on 

accoants  sta-     the  defendant  has  not  followed.     This  is  the  worst  form  of  the  geoe- 
ted  between 
them,  WEB  of  r&i  issue ;  under  it  the  defendant  might  prove  that  the  goods  were 

£46, 15s.  Od.      ^^^  bargained  and  sold,  or  that  they  were  bargained  and  sold,  and 

imd  °ha™°the  °®^  delivered,  or  a  release,  or  indeed  any  defence, 
said    som   of 
£46.  15s.   Od. 

v"  ^^c^^^       Fogarty,  contra, 
by  the  defend-  9      ifi 

ant  to   the  This  plaint  is  informal ;   three   paragraphs  are  united   in  oim^ 

plaintiff,  and  •        « 

IB  satficient  to  whereas  there  should  be  a  distinct  sum  stated  as  claimed  under 

satisfy   the 

plaintiff's   de-  each.     The  case  of  Hughes  v.  Thorpe  (a)  is  exactly  in  point,  to 

mand. — Heldf  __ 

bad,   as  show  this.    In  that  case,  Parke,  B.,  says : — *'  In  order  to  oonstitott 

amounting  to 

the   general  (a)  5  M.  &W.  656. 

issue. 

*  Coram  Lefrot,  C.  J.,  and  Cbampton,  J. 
t  The  plaint  in  this  case  was  not  settled  by  GonnteL 
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*'  an  account  stated,  there  must  be  a  statement  of  some  certain  H.  T.  1858. 

Qti€tffi't  Bench 
"  amount  of  money  being  due." — [Lefbot,  C.  J.  If  there  be  am- 
biguity, that  is  a  good  ground  for  your  objecting;  but  unless  the 
words  are  precisely  the  same,  that  case  is  no  authority.] — I  must 
plead  one  plea  to  the  whole  plaint,  and  I  have  pleaded  an  issuable 
I^ea ;  and  it  is  impossible  to  plead  to  each  paragraph  separately, 
because  it  is  uncertain  what  amount  is  claimed  on  each. 


Lefbot,  C.J. 

It  is  not  enough  to  plead  an  issuable  plea,  if,  under  that  plea,  the 
parties  may  give  in  evidence  two  or  three  defences.  The  object  of 
the  Act  was  to  eliminate  the  issue;  the  defence  should  be  made 
accordingly,  so  as  to  leave  the  parties  in  no  doubt  as  to  what  is 
to  be  tried.     You  must  amend  your  defence. 

Leave  to  amend  in  two  days,  on  payment  of  costs. 


THE  QUEEN,  at  the  prosecution  of  JOHN  WARREN  PAYNE, 

V, 

SAMUEL  HUTCHINS.* 

I>EABT,  for  the  prosecutor,  had,  upon  a  day  this  Term,  obtained  a 
conditional  order  for  leave  to  file  a  criminal  information  against  the 
defendant. 

It  appeared  by  the  affidavits  that  both  the  prosecutor  and  defend- 
ant were  Justices  of  the  Peace  for  the  county  of  Cork,  and  that  an 
ejectment  had  been  brought  by  J.  W.  Payne,  as  agent  of  the  Earl 
of  Bantry,  against  the  defendant,  at  the  Quarter  Sessions  holden  at 
Skibbereen  in  the  county  of  Cork,  on  the  3rd  of  November  1857. 
The  case  was  heard  and  dismissed,  upon  the  ground  that  notice  of 
the  ejectment  had  not  been  duly  served  upon  the  defendant  at  bis 
place  of  residence.      The  case  having  concluded,    the  defendant 


Jon.  21. 

A  suitor,  oon* 
ducting   bis 
own  case  at 
Quarter  Ses- 
sions, is  not 
Eriyileged,  tf 
ease  towards 
bis  opponent 
terms  calcola* 
ted  toprodnoe 
abreacnofibe 
peace. 


*  Coram  Lbfrot,  C.  J.,  Cramptom  and  Fkaaiw,  JJ. 
VOL.  7.  54  L 
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H.  T.  1858.  said: — *'Mr.  Pajne  owes  me  rent  for  several  jears  past,  a  much 

Queen's  Bench  ,^-r,-»> 

^-*-v — -^     "  larger  sum  than  I  owe  Lord  Bantrj.    He  refused  to  answer  the 

THE     QUEEN  , 

^^  '^  letters  written  to  him,  or  to  settle  his  account^  and  I  expect  to  be 

HUTCHms.  «  met  by  the  Statute  of  Limitations.  When  I  told  my  attorney  to 
"  proceed  against  him,  the  answer  I  got  was  the  service  of  this  eject- 
**  ment.  I  never  knew  a  more  gross  and  abominable  fraud."  To 
this  the  prosecutor  replied : — "  There  is  no  foundation  for  the  impa- 
"  tations  of  Mr.  Hutchins,  and,  as  I  am  acting  under  my  solicitoi^i 
**  advice,  I  shall  not  make  any  reply  here."  Whereupon  the  defend- 
ant rejoined : — "  That  is  the  most  prudent  thing  you  can  do ;  yon 
never  got  better  advice ; "  which  was  alleged  by  the  prosecutor  to 
be  intended  to  provoke  a  breach  of  the  peace.  This,  however,  wts 
negatived  by  the  defendant.  It  also  appeared  that  the  prosecutor 
had  tendered  to  the  defendant's  solicitor  a  cheque  for  the  'reoK 
alleged  to  be  due  by  him,  but  which  cheque  was  returned  subse- 
quently to  the  hearing  of  the  case  at  the  Sessions. 

G.  Fitzgihhon  (with  him  P.  Burrowed)  now  showed  cause,  and  con- 
tended, amongst  other  grounds,  that  the  defendant  was  privileged  to 
use  tlie  words  in  question,  as  he  was  conducting  his  own  case  at  the 
Sessions,  and  it  being  denied  that  he  intended  to  provoke  the  prose- 
cutor to  a  duel.  Counsel  would  have  been  at  liber^  to  use  these 
words  in  reference  to  the  service  of  the  ejectment.  The  privilege 
of  Counsel  is  only  the  privilege  of  the  client. 

Serjeant  Deasy  (with  him  R.  R,  Warren)^  contra. 

Lefroy,  C.  J. 

This  order  must  be  made  absolute,  if  for  no  other  purpose  than  to 
put  an  end  to  any  such  idea  of  privilege  existing  in  such  cases.  It 
is  a  violation  of  the  very  decorum  of  the  Court,  in  the  presence  <^ 
a  Bench  of  Magistrates,  where  justice  is  administered;  and  it  is 
aggravated  by  the  fact  that  the  cause  was  then  at  an  end;  even 
pending  the  cause  such  language  cannot  be  tolerated. 

Order  made  absolute,  but  no  farther  proceedings  to  bt 
taken  thereon,  the  defendant  paying  all  eosto. 


COMMON  LAW  REPORTS.  427 


H.  T.  1858. 
Queen's  Bench 


SEDLEY  V.  M*GOWAN.* 

Jan,  15,  38. 


This  was  an  action  brought  for  the  recovery  of  the  sum  of  £500  A  depubr,  h>" 

pomted  by  a 

damages,  for  the  rejection  by  the  defendant,  as  Mayor  and  Return-  Benuming- 

ing-officer  of  the  borough  of  Siigo,  of  the  plaintiff's  vote,  at  an  the  13  &  14 

Ftc.,  c.  68, 

election  of  a  burgess  to  serve  in  Parliament  for  the  borough  of  s.  14,  is  not, 

by  yirtoo   of 

Sligo,  on  the  1st  of  April  1857.     To  this,  the  defendant  pleaded,  gQch  appoint- 

first,  that  the  defendant,  at  the  issuing  of  the  writ,  was  Mayor  and  pendent  fane- 

Returning-officer  of  the  borough  of  Sligo,  and,  as  such,  received  the  ^^^J    ^ur- 

precept  from  the  Sheriff,  for  the  purpose  and  object  as  in  the  plaint  ^8»   ^**®   S^* 

alleged ;  and  that,  in  pursuance  of  the  powers  vested  in  him  by  his  election,   Bnb- 

said  office,  and  in  discharge  of  his  duty,  he  appointed  Joseph  Foley  supervision, 

his  deputy,  and  Jiugh  Kenny  clerk,  to  take  the  poll  in  scud  booth,  control  of,  and 

is  bonnd  to 
and  administered  to  them  the  oath  as  prescribed  by  the  statute,  act  upon  the 

instructions 
That  the  respective  candidates  nominated  their  agents,  of  whom  the  ^^q   time  to 

plaintiff  was  the  agent  of  John  A.  Wynne,  one  of  said  candidates.  ^^^  ^j  g^^ 

That  the  plaintiff's  vote  was  objected  to,  on  the  ground  of  his  being  ^^J!"""^' 

the  paid  agent  of  Wynne ;  which  objection  having  been  considered  Therefore, 

▼alid   by   the  defendant's   said   deputy,    he  rejected  the  plaintiff's  election  a  de- 

vote ;  which  decision  of  his  said  deputy,  the  defendant,  when  re-  pointed  impro- 
perly rejected 

quested  to  adjudicate  thereon,  declined  to  overrule,  or  to  enter  into  the  plaintiff's 

vote,    the  de- 

the  decision  of  his  said  deputy,  and  that  he  did  so  without  fraud  or  fendant,  as  Be- 

tuming-offi- 

malice,  and  bona  fide^  and  not  intending  to  deprive  the  plaintiff  of  cer,  though 

.     ^         ,1.1*  called  upon^ 

any  just  or  legal  right.  refusmg  to  re- 

vifinr  the  deci* 

The  second  and  third  defences  traversed  the  plaintiff's  right  to  aoaofbis  de- 
vote ;  the  fourth  defence  traversed  the  request  to  the  defendant  to  J^'  ^  ^^^ 

ter  discussed 
before  him,  on  the  ground  that  he  had  no  jurisdiction  under  the  Act  of  Parliament, 
is  liable  in  an  action  for  such  rejection  of  the  plaintiff's  vote  by  his  deputy. 

A  refusal  to  nonsuit  is  not  the  ground  of  an  exception.  An  exception  lies  to  any 
rule  made  by  the  Judge  at  the  trial,  or  to  what  he  says  in  his  chaige,  or  any  part  of 
it ;  but  not  to  what  he  does  not  say  or  refuses  to  say.  The  exception  should  be  for 
mUdirection,  not  for  non-direction.  The  refusal  of  the  Judge  to  withdraw  fh)m  the 
consideration  of  the  jui^  evidence  not  objected  to  at  the  time  of  its  reception  is  not 
the  ground  of  an  exception. 

*  Coram  Cramptom  and  Fbrrin,  JJ. 
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8EDLET 
V, 
M^OOWAN. 


H.  T.  1858.  decide  upon  tbe  improper  rejection  of  the  plaintiff's  vote ;  the  fifth 

defence  traversed  the  fraudulent  conduct  imputed  to  the  defendant. 
Sixth  defence : — That,  before  the  commencement  of  the  poll,  the 
defendant  appointed  Joseph  Foley  his  deputy,  and  gave  him  aU 
necessary  instructions,  and  delivered  to  him  a  printed  list  of  votos. 
That  Foley  did  preside  as  deputy,  and,  while  presiding,  was  alone 
authorised  to  reject  or  admit  votes.  That  Fcdey  did  reject  the 
plaintiff's  vote,  in  discharge  of  his  duty  as  sueh  deputy,  and  being 
solely  entitled  to  determine  as  to  the  votes.  That  defendant,  being 
Retuming-officer,  and  having  appointed  Foley  to  preside  at  the  said 
booth,  did  not  reject  the  vote  of  the  plaintiff. 

The  issues  were  as  follow  : — First ;  whether  the  defendant  wrong- 
fully,  fraudulently,  maliciously  and  wilfully,  refosed  to  decide  that 
the  vote  of  the  plaintiff  had  been  improperly  rejected  by  the  atid 
deputy,  Joseph  Foley,  as  in  plaint  alleged  ?     Second ;  wheth^  Joha 
A.  Wynne,  one  of  the  candidates  of  said  election,  did  nominate  and 
appoint  the  plaintiff  as  his  agent  in  the  booth,  in  sununons  and 
plaint  alleged  ?     Third ;  whether  the  said  John  P.  Somers,  a  eandi- 
date  at  said  election,  did  nominate  Laurence  M'Teman  as  hw  agent 
in  said  booth?    Fourth ;  whether  the  said  Laurence  M'Teman  fid 
object,  as  such  agent,  to  the  deputy  receiving  the  plaintiff's  vote  at 
said  election,  on  the  ground  of  his  being  the  paid  agent  of  John  A. 
Wynne  ?     Fifth ;  whether  the  adjudication  rejecting  the  plaintiff^ 
vote,  in  said  first  defence  stated,  was  made  without  fraud  or  malice, 
and  bona  fide  believing  it  to  be  a  just  and  legal  objection,  regarding 
the  vote  of  the  said  plaintiff?    Sixth  ;  whether  the  plaintiff  was  enti- 
tled to  give  his  vote  for  choosing  a  burgess  for  the  said  borough,  as 
in  the  summons  and  plaint  alleged?     Seventh;  whether  the  plain- 
tiff's vote,  at  tbe  time  of  tendering  same,  should  have  been  admitted, 
and  allowed  to  have  been  entered  and  recorded,  as  in  summons  and 
plaint  alleged  ?     Eighth ;  whether,  before  the  poll-book  at  the  dose 
of  the  day's  poll  was  inclosed  and  sealed,  defendant  was  required, 
on  behalf  of  the  plaintiff,  to  decide  that  the  vote  of  plaintiff  liad  been 
improperly  rejected  ?     Ninth ;  whether  the  defendant  acted  fraudu- 
lently or  maliciously,  or  with  intent  to  injure  or  damnify  the  plain- 
tiff, or  to  hinder  or  disappoint  him  of  his  privilege,  as  in  summons 
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und  plaint  alleged  ?     Tenth;  whether  the  said  deputy,  Joseph  Foley,  H.  T.  1858. 

•         -ii  i»    t         %  »     'M*  »  1  .i«-i  Qu€en*$  Stuck 

rejected  the  vote  of  the  plaintiff  in  accordance  with  his  duty  as 

deputy?    Eleventh;  whether  defendant  rejected  plaintiff's  vote,  as 

in  summons  and  plaint  alleged  ? 

The  action  was  tried  before  the  Lobd  Chief  Justice  of  the 
Queen's  Bench,  at  the  Nisi  Frius  Sittings  after  Trinity  Term,  on  the 
25Ui  of  June  1857,  and  two  following  days.  Evidence  was  adduced, 
on  the  part  of  the  plaintiff,  of  the  rejection  by  Foley,  the  defendant's 
deputy,  of  several  persons  as  voters  for  J.  A.  Wynne;  also  evi- 
dence of  the  omission  to  record,  the  refusal  to  reject,  and  the  act  of 
recording,  as  also  of  the  correction  of  the  omission  to  record,  the 
▼otes  of  certain  persons  in  favour  of  Wynne ;  as  also  evidence  of 
the  entry  of  votes  for  Somers  instead  of  Wynne,  and  of  the  refusal 
of  the  defendant  to  interfere  with  the  decision  of  Foley,  his  deputy, 
as  to  such  votes,  or  to  hear  any  argument  upon  the  subject. 

At  the  close  of  the  plaintiff's  case,  the  two  following  exceptions 
were  taken  on  behalf  of  the  defendant : — ^First  exception. — Counsel 
for  the  defendant  called  upon  the  learned  Lord  Chief  Justice  to 
nonsuit  the  plaintiff,  or  else  to  direct  the  jury  to  find  a  verdict  for 
tbe  defendant,  on  the  ground  that  the  evidence  given  on  the  part  of 
tlie  plaintiff  did  not  sustain  and  prove  the  breach  of  duty  in  the 
Bnmmons  and  plaijit  alleged ;  and  also  on  the  ground  that  it  was  not 
the  duty  of  the  defendant,  and  that  the  defendant  had  not  any  juris- 
dietion  or  power,  to  decide  that  the  plaintiff's  vote  was  improperly 
rejected,  as  in  the  summons  and  plaint  alleged,  or  to  reckon,  include 
and  cast  up  the  vote  of  the  plaintiff  amongst  the  number  of  the 
▼otes,  afiter  the  final  close  of  the  poll,  as  in  the  summons  and  plaint 
eharged.  But  the  Lobd  Chief  Justice  refused  so  to  direct  the 
jwrj ;  and  therefore  the  Counsel  for  the  defendant  excepted  to  the 
eaid  rrfnsal  and  decision  of  the  learned  Lobd  Chief  Justice. 
■  Second  exception. — ^And  Counsel  for  the  defendant  also,  and  at 
tbe  same  time,  called  upon  the  learned  Lobd  Chief  Justice  to 
irithdraw  from  the  consideration  of  the  jury  the  evidence  touching 
the  rejection  of  the  votes  of  certain  persons  named  in  the  excep- 
tioD,  and  also  the  evidence  touching  the  omission  to  record  the  vote, 
and  abo  touching  the  refusal  to  reject  the  vote,  and  the  act  of 
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H.  T.  1858.  recording  the  votes  of  other  persons,  also  respectivelj  named  in  tbe 

exception  ;  also  the  evidence  touching  the  correction  of  the  omission 


to  record  the  vote,  and  also  touching  the  entry  of  the  votes  of  other 
m'oowan.  persons,  also  respectively  named  in  the  exception^  as  if  given  in 
favour  of  Somers;  said  evidence,  and  every  part  thereof  hdng 
illegal,  and  impertinent  to  any  of  the  issues  in  the  cause.  Bat 
the  learned  Lord  Chief  Justice  refused  to  withdraw  said  evi- 
dence, or  any  part  thereof,  from  the  consideration  of  the  jury,  and 
held  and  decided  that  same  was  proper  for  the  consideration  of  the 
jury;  to  which  ruling  and  decision  the  defendant  excepts,  and  prajs 
that  his  said  exceptions  shall  he  placed  upon  the  record,  for  tbe 
examination  of  the  Court  ahove. 

The  jury  found,  upon  all  the  issues,  for  the  plaintiff,  with  £100 
damages. 


Harkan  (with  him  G.  Piizgibbon),  for  the  hill  of  exceptions. 

The  summons  and  plaint  follows  Ashhy  v.  White  (a),  and  contains 
hut  one  count.  Upon  the  true  construction  of  the  13  &  14  Vk^ 
c.  68,  the  defendant,  as  Retuming-officer,  had  no  power  to  reject 
or  admit  votes,  as  to  which  a  decision  had  heen  come  to  hy  his 
deputy.  The  duty  of  the  Returning-officer  previous  to  the  13  &  14 
Ftc,  c.  68,  was  regulated  by  the  35  G.  3,  c.  29  flr.J^  ss.  2,  3  &  5. 

By  the  1  G,  4,  c.  11,  s.  7»  the  Returning-officer  was  to  haves 
separate  booth  erected,  for  the  purpose  of  deciding  upon  all  disputed 
questions  and  objections  to  votes.  The  13  &  14  Ftc,  c  68,  wsi 
passed  to  shorten  the  time  and  lessen  the  expense  of  elections  in 
Ireland.  By  section  14,  the  Returning-officer  is  to  appoint  a  deputj, 
and  to  deliver  to  him  a  list  of  the  voters,  which  list  is  conclusive.— 
[Crampton,  J.  I  take  it  the  deputies  have  no  power  at  all ;  tbej 
are  bound  to  receive  the  vote  of  every  one  whose  name  is  upon 
the  registry.] — By  the  13  &  14  Fife,  c.  69*  s.  89,  no  other  oath 
than  that  provided  by  the  Act  can  be  administered ;  and  by  tbe 
Act  only  two  questions  can  be  put  to  any  voter.  First,  "  Are  jon 
'Hhe  same  person  whose  name  appears  as  A  B  on  the  register 
"  of  voters  now  in  force  for  the  borough  of? "  &c.     Second,  Have 

(a)  I  Ld.  Baym.  038;  S.  C,  1  Salk.  10;  3  Salk.  17;  Holt,  524;  6  Mod.  45. 
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•*you  already  voted  here  or  elsewhere  at  this  election  for  the  bo-  H.  T.  1858. 

Que€n*»  Bench 
rough  of?  *'  &c.,  which  question  being  answered,  the  vote  tendered      . ' 

SBDLBT 

must  be  received.  Section  104  points  out  the  remedy  for  the  improper  ^^ 

rejection  of  a  vote,  viz.,  by  an  investigation  before  a  Select  Committee     m*gowan. 

of  the  House  of  Commons.     It  is  illegal  for  the  Returning-officer 

to  enter  into  a  scrutiny  after  the  deputy  has  decided  and  entered 

an  objection  in  the  poll-book :  Pryce  v.  Belcher  (a).     The  rejection 

of  the  votes  here  was  the  act,  not  of  the  Returning-officer,  but  of 

his  deputy,  who  alone  is  liable:  Barry  v.  Amaud(b),     Then  as 

to  the  second  exception;  the  Chief  Justice  refused  to  withdraw 

evidence  which  we  contend  was  illegal,  inasmuch  as  it  was  evidence 

of  the  acts  of  the  defendant,  from  which  it  was  sought  to  make 

him  liable  for  the  acts  of  his  deputy.     To  prove  malice,  malice  in 

law  must  be  shown,  and  that  is  a  question  for  the  Judge,  not  for 

the  jury. 

Maedonogh  and  ShekietoUj  contra. 

The  4  (r.  4,  c  55,  s.  37,  prescribes  the  oath  to  be  taken  by 
the  Returning-officer,  and  as  to  that  it  still  remains  unrepealed. 
That  Act  prescribes  the  duties  of  the  Returning-officer,  and  the 
power  which  he  has  over  his  deputies :  sections  34,  40,  42,  53  and 
63;  section  51  is  repealed.  Under  the  13  &  14  Ftc,  c.  69i  there 
10  no  inquiry  as  to  the  right  to  vote ;  only  two  questions  are  allowed 
by  the  Act  to  be  put  to  the  voter :  s.  89.  Section  98  shows  that 
the  Act  did  not  mean  to  place  the  election  in  the  hands  of  any 
one  whom  the  Returning-officer  might  choose  to  appoint  as  deputy. 
Then  as  to  the  second  exception :  malice  in  the  Returning-officer 
Ifl  an  essential  element,  and  is  for  the  consideration  of  the  jury, 
and  not  of  the  Judge  alone :  CulUn  v.  Morris  (c) ;  and  the  Chief 
Justice's  judgment,  at  p.  587.  The  evidence  adduced  was  clearly 
admissible;  it  was  most  pertinent  and  relevant,  to  show  how  the 
defendant  had  acted.  To  prove  guilty  knowledge,  and  to  show 
the  animtu  of  the  party,  evidence  may  be  given  of  collateral 
eiicnmstances,  and  is  not  limited  to  the  precise  act  in  question. 

(a)  8  C.B.  56.  (6)  10  Ad.  & £1L  646. 

(0  2  Stark.  N.  P.  577,  582. 
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H.  T.  1858.  Thus  in  an  indictment  for  forgery,  eridence  is  admissible  to  show 

that  the  prisoner  had  previonslj  uttered  the  forged  notes :  Bex  t. 


Ball  (a);  Lambe^s  case,  cited  in  Baleeiti  ▼•  Serani(b);  so  in  aa 
M^oowAN.  action  by  A,  for  the  malicious  prosecution  by  C,  of  an  indictment 
against  A  and  B,  evidence  of  the  misoonduot  of  C  towards  B, 
after  his  apprehension,  is  admissible;  Caddy  ▼.  JBariaw(e),  In 
Ashby  V.  White  (d),  the  duties  of  the  Retnming-ofiBcer  were  yerj 
difficult  to  be  administered  ;  and  that  is  adyerted  to  by  PoweD,  J^ 
in  his  judgment:  whereas  now,  their  duties  are  mucb  simplified, 
and  in  this  case  there  are  none  of  the  diffieulties  which  existed  in 
that  of  Ashby  v.  White,  Even  if  the  plaintiff  were  a  paid  agents 
he  is  nevertheless  entitled  to  vote,  the  7  &  8  6.  4,  c.  37,  by  whieh 
he  was  disqualified,  being  repealed  by  the  17  &  18  F£e^  c  lOS, 
schedule  A. 


Fitzgibbon,  in  reply. 

I  deny  that  the  deputy  acts  under  the  control  of  the  BetnmiDg- 
officer.  Section  13  of  the  I  G,  4,  c.  11,  which  directed  him  to 
obey  the  instructions  given  him  by  the  RetamiDg«offioer,  or  S117 
other  instructions,  is  no  longer  law,  being  repealed  by  the  A  G,  i, 
c.  65,  8.  1,  as  to  counties  of  towns,  of  which  Sligo  is  one.  Section 
61  of  the  4  6r.  4,  c.  55,  requires  that  the  Retaming-officer  shall 
give  the  deputy  his  instructions  in  writing,  and  that  such  deputy 
shall  obey  such  instructions  as  shall  be  so  given  him  by  sock 
Returning-officer,  but  it  omits  the  concluding  words  of  section  13 
of  the  1  G.  4,  c  11,  "  and  any  other  instructions  which  may  be 
given  him,"  <&c.  The  only  instructions,  therefore,  the  deputy  is  to 
obey,  are  those  given  to  him  in  writing ;  and  the  moment  he  his 
received  such  instructions  and  is  sworn,  he  ceases  to  be  any  koger 
under  the  control  of  the  Returning-officer,  and  takes  the  poll  aoooid- 
ing  to  his  own  judgment.  Sections  1  and  61  of  the  4  C  4,  c  5^ 
are  still  in  force.  The  summons  and  plaint  is  bad  on  geoonl 
demurrer.     In    Ashby  v.    White  (e\   which  is   relied   on  bj  the 

(a)  Buss.  &  By.  132 ;  S.  C,  1  Camp.  324. 
(6)  Peake,  N.  P.  C,  192.  (e)  1  Man.  ft  By.  275. 

(<0  Ubiwp.  (e)  Ubimip. 
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plaintiff;  the  plaintiff  had  no  deputy.  The  three  Judges  who  differed  H.  T.  1858. 
from  Holty  C.  J.,  held  that  the  maxim  "  de  minimis  non  curat  lex**  ^^^  * 
applied  to  the  case,  and  that  if  the  refusal  to  receive  the  plaintiff's 
vote  were  an  injury,  it  was  of  so  small  and  little  consideration 
in  the  law  that  no  action  would  lie  for  it.  Then  as  to  the  second 
exception,  it  is  the  constant  practice  of  the  Judges  at  Nisi  Prius 
to  tell  the  jury  that  certain  evidence,  though  received,  ought  not 
to  be  attended  to  by  them. 

Cur.  ad.  mUt. 


'      CBAUfFTO^r,  J. 

This  case  was  tried  before  my  Lobb  Chibt  Justice,  at  Nisi 
Prius,  in  this  Court,  when  a  verdict  was  had  for  the  plaintiff, 
snbject  to  a  bill  of  exceptions  taken  at  the  trial  by  the  defendant's 
Counsel.  The  exceptions  were  argued  in  the  absence  of  the  Chief 
JosTicB,  and  it  now  devolves  upon  me  to  pronounce  the  judgment 
of  the  Court. 

The  action  was  brought  by  the  plaintiff,  a  voter  in  the  borough 
of  Sligo,  against  the  defendant,  who  is  the  Mayor  and  Retuming- 
officer  for  that  borough. 

The  charge  in  the  plaint  is,  that  the  defendant,  as  Retuming- 
officer,  maliciously  and  fraudulently  rejected  the  plaintiff's  vote 
at  a  late  election  of  a  Member  of  Parliament  to  represent  the 
borough  of  Sligo. 

So  many  as  six  defences  were  pleaded' by  the  defendant.  These 
defences  traverse  the  main  facts  alleged  in  the  plaint ;  and  one  of 
them  avers  that  the  rejection  of  the  plaintiff's  vote  was  the  act  of 
one  of  the  defendant's  deputies,  over  whom  the  defendant  had  not 
juiadiction,  and  was  not  the  act  of  the  defendant  himself.  Several 
iseiies  were  knit  upon  this  pleading,  of  which  I  need  notice  but 
these  two;  viz.,  whether  the  defendant  acted  fraudulently  and 
maliciously?  and  whether  the  defendant  rejected  the  plaintiff's 
vote,  as  alleged  by  the  plaint  ? 

All  the  issues  were  found  in  favour  of  the  plaintiff,  and  £100 
damages  were  given  by  the  jury. 

The  exceptions  are  two  in  number,  and  are  indeed  of  a  novel 
VOL.  7.  55  ^ 
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H.  T.  1858.  kind— -[His  Lordship  here  read  the  exceptions.^ — Now  to  mike 
these  exceptions  intelligible,  I  should  state  that,  in  point  of  fact,  tke 


plaintiff's  vote  was  rejected  by  the  deputy;  and  the  defendant,  being 
m'oowar.  appealed  to  while  the  poll  was  gmng  on,  refnaed  to  redress  tbe 
injury  and  to  admit  the  plaintiff's  vote.  I  slioold  add  that  the 
defendant,  who  so  called  upon  the  CmxF  Justicb  to  direct  tfas 
jury,  appears  afterwards  to  have  gone  himself  into  evidence ;  and 
I  will  assume  that  the  call  so  made  at  the  cloae  of  the  plaintifPi 
case  was  renewed  at  the  the  close  of  the  defendant's  own  ease, 
although  it  is  not  so  alleged.  I  should  also  state  that  the  ree<sd 
is  entirely  silent  as  to  the  charge  of  the  learned  Jodge,  and  does 
not  state  that  any  objection  was  offered  by  the  defendant's  Counsel 
to  any  part  of  the  eyidence  produced  on  the  plaintiff's  part 

As  to  the  first  exception ;  it  consists  of  two  parts — a  call  fir 
a  nonsuit,  and  a  call  for  a  direction.  Now  it  is  well  settled  thst 
a  refusal  to  nonsuit  is  not  the  ground  of  an  exception  ;  the  excep- 
tion must  go  to  a  single  point:  see  JBuiL  iV.  JP^  p.  316.  Hie 
plaintiff  may  refuse  to  be  nonsuited ;  the  first  part  of  the  excep- 
tion therefore  cannot  be  sustained. 

But  secondly,  was  the  Judge  bound  to  direct  the  jury  in  the 
terms  required  by  the  defendant's  Counsel  ?     I  think  not.    In  mj 
apprehension,  an  exception  lies  to  any  rule  made  by  the  Judge  st 
the  trial,  or  to  what  a  Judge  says  in  his  charge,  or  any  part  of  it; 
but  not  to  what  he  does  not  say,  or  refuses  to  say.     A  Judge  is  not 
by  law  compelled  to  charge  at  all — though  in  many  (indeed  is 
most)    cases,  it  would  be  right  and  expedient  so   to   do.     The 
exception  should  be  for  mti-direction,  not  for  aof^-direetion.    Whst 
the  charge  of  the  Chief  Justicx  was  upon  the  occasion,  or  whether 
he  charged  at  all,  beyond  summing  up  the  evidence  and  lesTing 
the  case  to  the  jury,  does  not  appear  upon  the  record.     Upon  thii 
ground  merely,  therefore,  the  first  exception  in  this  case  should 
be  overruled. 

However,  the  learned  Counsel  for  the  defendant  asserted  that,  is 
point  of  fact,  the  Chief  Justice  did  charge  the  jury;  and  in  that 
charge  told  them  that,  in  his  opinion,  the  Retuming-officer  might,  is 
this  case,  be  made  answerable  for  the  official  act  of  his  d^ut]^  in  re- 
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jeotiDg  the  plaintiff's  vote.  I  must  observe,  that  one  of  the  findings  H.  T.  1858. 
of  the  jury  was,  that  the  defendant  acted  fraudulently  and  malici- 
ouslj  in  the  rejection  of  the  plaintiff's  vote  ;  and  there  is  abundant 
evidence  on  the  face  of  the  record  to  support  that  finding.  Now, 
though  this  question  of  jurisdiction  in  the  Beturning-officer  does  not 
properly  come  before  us,  yet,  as  it  is  one  of  great  practical  import- 
ance, and  as  Mr.  Fitzgibhon  (who  argued  the  defendant's  case  with 
his  accustomed  ability)  relied  solely  upon  this  ground,  I  think  it  not 
unreasonable  to  observe  upon  it. 

I  entirely  concur  in  the  opinion  stated  to  be  that  of  the  Chibt 
JusTiCB ;  I  conceive  that  the  statute  directing  the  Retuming-officer 
to  appoint  deputies  to  take  the  poll  at  each  separate  polling-place 
does  not  deprive  the  Sheriff  or  Retuming-officer  of  his  controlling 
power  over  his  deputies  while  the  poll  is  going  on,  or  strip  him 
of  all  responsibility  as  to  their  acts.  They  are,  no  doubt,  sworn 
officers,  and  have  prescribed  duties  to  discharge;  but  they  still 
remain  under  the  surveillance  of  their  principal :  he  may  discharge 
them  for  misconduct,  or  otherwise  at  his  pleasure,  without  a 
moment's  motice.  It  was  argued  that,  because  the  statute  requires 
the  Sheriff  or  Retuming-officer  to  give,  before  the  poll  begins, 
instructions  in  writing  to  his  deputies  for  their  generid  conduct 
during  the  poll,  he  is,  therefore,  precluded  from  giving,  pro  re  naiOj 
▼erbal  instractions  also.  I  apprehend  this  is  a  mistaken  inference. 
The  Retuming-officer  sits,  in  general,  in  a  separate  booth,  not  for 
the  purposes  of  a  scmtiny  (that  is  taken  from  him  by  the  statute), 
Imt  for  deciding  all  matters  arising  while  the  poll  is  being  carried 
on,  and  of  hearing  complaints  against  his  deputies.  It  is  true  also, 
•a  argued,  that,  at  the  close  of  each  day's  poll,  the  poll-books  are 
delivered,  sealed  by  the  poll-clerk^  to  the  Sheriff;  and  he  can  then 
make  no  change  in  them,  or  even  open  them,  until  the  day  for 
declaring  the  Member  has  arrived.  But,  I  apprehend,  his  duty  of 
eontroUing  and  regulating  the  conduct  of  his  deputies  continues  all 
the  time  that  the  poll  is  going  on.  Miserable  legislation  indeed 
would  it  be,  if  the  statute  left  it  in  the  power  of  the  Retuming- 
officer  to  appoint  insufficient,  partial,  and,  mayhap,  pauper  deputies, 
leaving  to  parties  aggrieved  by  their  injurious  acts  and  misconduct 
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H.  T.  1858.  no  remedy  by  action   against  the  principal,    the  chief  aggreflsor. 

What  18  a  deputy  r  Let  ns  near  what  the  Common  Law  Bays  :— 
"  A  deputy  is  he  that  occupieth  in  another  man's  right,  whether  it 
<<  be  office  or  any  other  thing  else ;  and  his  forfeiture  or  misdemean^ 
"  our  shall  cause  the  officer,  or  him  whose  deputy  he  is,  to  lose  his 
^'  office :*'  Les  Termes  de  la  Ley^  tit.  DepuHe.  And  again : — ^"Bot 
*'  a  deputy  hath  not  any  estate  or  interest  in  the  office,  but  is  onl^ 
"  the  shadow  of  the  officer,  and  doth  all  things  in  the  name  of  the 
'*  officer  himself,  and  nothing  in  his  own  name,  and  for  wkuk  kit 
*^ grantor  shall  answer:*'  Ibid.  What  is  done  by  the  deputy  is 
done  by  the  principal,  who  may  displace  him  at  his  pleasure :  per 
Holt,  C.  J.,  1  Salk^  pp.  18,  19,  cited  Vin.  Abr^  tit.  Officer  (K  l\ 
Deputy  5.  There  are  other  authorities  to  the  same  efiect.  All 
this  seems  implied  in  the  yery  term  deputy  ;  and  the  statute,  using 
that  term,  does  not  alter  the  Common  Law. 

The  case  of  the  Retuming-officer's  deputy  at  an  election  is  anal- 
ogous  to  that  of  a  Deputy  Sheriff  for  a  county.  He,  too,  is  a 
sworn  officer — he  exercises  all  the  ordinary  powers  of  the  Sheriff; 
and  for  his  official  acts  the  High  Sheriff  is  responsible. 

As  to  the  second  exception,  a  few  words  will  be  sufficient  to 
dispose  of  it.  The  Judge  is  called  upon  to  withdraw  from  the 
consideration  of  the  jury,  when  considering  their  verdict,  certain 
portions  of  the  sworn  evidence  laid  by  the  parties  before  them. 
Under  any  circumstances,  this  would  be  a  difficult  and  delicate  da^ 
to  impose  upon  the  Judge ;  but  to  make  such  a  call,  in  a  case  in 
which  the  evidence  sought  to  be  withdrawn  was  not  excepted  or 
even  objected  to,  would  be  quite  monstrous.  On  this  record,  the 
evidence  now  complained  of  was  received  without  any  objection  oo 
the  defendant's  part. 

We  have,  therefore,  no  difficulty  in  overruling  both  the  exo^ 
tions  in  this  case.  I  might  say,  in  addition,  with  reference  to  the 
first  exception,  that,  if  the  defendant's  Counsel  be  right  in  their 
views  of  the  doctrine  there  asserted,  their  objection  appears  on 
the  record,  and  might  be  made  the  subject  of  error,  or  arrest  of 
judgment. 

The  judgment  on  this  record  must  be  for  the  plaintiff. 
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PfiBRiN,  J,  H.  T.  1858. 

I  concur  in  the  judgment  of  mj  Brother  CBABiPTON ;  but  I  think  ^"^^f-  ? 

it  necessary  to  say  a  few  words  as  to  the  form  of  the  exceptions. 

[His  Lordship  here  read  the  first  exception.] — Now,  I  think,  with- 
out pressing  objections  to  form  too  far,  that  is  clearly  an  exception 
which  excepts  to  nothing. — [His  Lordship  then  read  the  second 
exception.] — This  is  the  first  time  I  ever  read  such  an  exception 
•8  this.  Here,  after  a  great  number  of  witnesses  have  been  ex- 
amined, and  all  the  evidence  is  given,  then,  the  learned  Chief 
Justice  is  called  upon,  after  the  party  has  had  an  opportunity  of 
hearing  the  evidence,  and  can  form  an  opinion  of  its  effect  upon 
the  jury,  to  withdraw  from  the  consideration  of  the  jury  all 
the  evidence  thus  huddled  together,  and  to  say  what  will  touch 
this,  and  what  will  touch  that,  and  to  withdraw  this  or  that  portion 
^  the  evidence,  and  to  tell  the  jury  not  to  attend  to  it ;  but  the 
learned  Judge  refuses  to  do  so,  and  thereupon  the  defendant 
excepts,  and  prays  that  his  exceptions  may  be  put  upon  the  record. 
'There  is  the  whole  exception.  Then,  the  defendant  goes  on  to 
examine  nearly  as  many  witnesses  as  the  plaintiff,  and,  at  the  con- 
elusion  of  that,  the  Chief  Justice  summed  up  the  evidence  and 
charged  the  jury,  and  lefl  the  consideration  of  the  case,  upon  the 
evidence  aforesaid,  to  the  jury,  who  thereupon  found  a  verdict  for 
the  plaintiff,  with  damages  for  £100.  These  are  the  exceptions  to 
which  the  attention  of  the  Court  is  called.  My  first  impression  was, 
that  this  was  not  a  bill  of  exceptions  at  all — however,  my  Brother 
CxAMPTON  has  considered  it  so ;  and  I  concur  with  him  in  the 
^opinion  that  the  exceptions  should  be  overruled.  The  first  exception 
18  a  demurrer  to  the  evidence,  and  the  second  exception  is  an  objec- 
tion to  the  evidence  after  it  had  been  before  the  jury,  and  the  whole 
e£bct  of  it  might  have  been  produced  upon  their  minds.  It  would 
be  dangerous  to  the  course  of  justice  to  allow  such  exceptions. 

Exceptions  overruled. 


Norai — ^The  doctrine  propoimded  by Cbamptom,  J.,  $upra,  that  "the  ex- 
ception should  be  for  mis-direction,  not  for  non-direction,"  is  stated  in  predsely 
flbmlar  tenna  by  Parke,  B.,  in  Anderwn  y.  Fitzgerald,  4  H.  L.  Cas.  484,  499; 
8.  C,  17  Jar.,  995,  997  (H.  L.)*    In  M'Mahon  y.  Leonard,  4  Jr.  Com.  Law 
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H.  T.  1858.   Bep.,  p.  16,  at  p.  31,  Monahan,  G.  J.«  says: — '*  The  only  proper  sobject-matter 
Queen's  Bench   of  an  exception  is  to  the  ruling  of  the  Judge,  and  not  to  the  reaaoni  whidi  he 

may  have  given  for  such  ruling.**    8o  also  Ball,  J.,  in  the  lame  cfl«e  on  appeal, 
in  the  Exchequer  Chamber,  5  Ir.  Ck>nu  Law  Bep.»  209*  At  p.  258 : — **  Ai  t 
general  proposition,  L  apprehend  it  is  not  the  law  that  ereiy  opinion  ezpnand  bj 
a  Judge,  at  Nisi  P^rius,  upon  matters  of  law,  may  be  made  the  subject  of  emp- 
tion ;  if  the  opinion  ao  announced  amounts  in  subetanoe,  as  it  general!^  does,  l» 
a  ruling  or  direction  upon  a  point  of  law  pertinent  to  the  issue.  It  is  plain  flnta 
exception  lies  to  it,  if  it  be  erroneous ;  but  if  a  Judge,  on  being  called  on  to  diroet 
a  jury,  refuses  to  do  so,  and  is  warranted  in  point  of  law  in  so  refusing,  but  aoeon- 
panies  his  decision  with  an  erroneous  reason  for  what  he  does,  am  exoqitioa  &fm 
not  lie,  in  my  judgment,  to  such  ill-founded  reason  of  the  Jndge.  apart  fiat 
his  decision,  which  was  correct.   I  take  the  principle  to  be  that,  an  errooew 
opinion,  expressed  gratuitously  by  a  Judge  upon  a  matter  of  law  not  reipini 
to  be  decided  by  him,  is  not  the  proper  subject  of  exception.*'     So  also  Jer- 
▼is,  C.  J.,  in  Jeffreys  ▼.  Boosey,  4  H.  L.  Cas.,  pp.  815,  941 ;  S.  C,  1  Jar.,  N.  Su, 
pp.  615,  639 : — "  The  party  who  excepts  to  the  ruling  of  a  learned  Judge  moa 
show  clearly  upon  his  bill  that  the  learned  Judge  was  wrong.     Brerf  fiur  intsai- 
ment  must  be  made  in  £Eiyour  of  the  summing  up ;  and  if^  therefore,  it  is  not 
apparent  upon  the  record  that  the  direction  was  wrong,  the  Terdict  must  stsnd.* 
Again,  it  is  stated  by  Jerris,  C.  J.,  delivering  the  judgment  of  the  Court  of  Bxi^ 
quer  Chamber,  in  Gregory  ▼.  Catterell,  2  Jur.,  N.  S.,  pp.  16,  20  : — '*  The  exfiq»> 
tion  must  not  take  an  objection  to  the  Judge  not  doing  what  he  ought  to  baTedooe, 
but  must  object  to  some  positive  act  which  he  did.**    The  bill  of  ezceptkos  wmt 
be  tendered  before  the  Tcrdict  is  delivered:  Bramwell,  B.,  in  Wade  ▼.  Tettm, 
2  Jur.,  N.  8.,  pp.  491,  492  (Ex.  Cham.) 


Jan.  14,  28, 
29,30. 


THE  QUEEN,  at  the  Prosecution  of  JAMES  LALOB, 


V. 


THE  JUSTICES  OF  THE  PEACE  OF  THE  QUEEITS  CO.* 


Upon  the  hear-  D.  C.  Heron,  on  the  23rd  of  November  1857,t  ^^^  obtained* 

ing   at    Petty 

Sessions  of  a  conditional  order  for  a  writ  of  certiorari^  directed  to  the  Justices 

summons 

against  P.,  for  assault,  L.,  who  had  been  summoned  as  a  witness,  attended,  but  the 
presiding  Magistrates,  being  of  opinion  that  L.  was  also  a  party*  to  the  assault, 
erased  L.'s  name  from  the  column  for  the  names  of  witnesses  in  the  Petty  Sessions 
book,  and  inserted  it  in  that  for  the  names  of  defendants ;  they  then  receiyed  eri- 
dence  against  L.,  and  convicted,  and  sentenced  him  to  three  weeks*  imprisonment. — 
Held,  that  the  Magistrates  acted  without  jurisdiction,  there  haying  been  no  previous 
complaint  against  L.,  and  a  certiorari  was  therefore  granted  to  remove  the  conviction 
and  proceedmgs  into  this  Court. 


*  Crampton  and  Pbrrin,  JJ. 


t  MooBS,  J.,  soUs. 
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of  the  Peace  of  the  Queen's  County,  and  to  the  Clerk  of  the  Pettj  H.  T.  1858. 

^                                                                                                                               Queen's  Send^ 
Sessions  district  of  Abbeyleix  in  the  same  county,  to  remove  into     ^-^.^ 

this  Court  a  conviction  by  L.  H.  Bland,  P.  Whelan  and  T.  Doxej, 

three  of  the  said  Justices,  at  the  Petty  Sessions  held  at  Abbeyleiz  justices  of 

aforesaid  on  the  15th  of  August  1857,  for  the  committal  to  prison 

of  J.  Lalor  for  a  period  of  three  weeks,  with  all  the  documents 

cmmected  therewith,  in  order  that  the  same  might  be  quashed,  upon 

the  grounds  that  the  conviction  was  illegal,  inasmuch  as  the  Justices 

had  not  jurisdiction  to  commit  J.  Lalor,  no  summons  or  other 

document  having  issued  upon  which  to  ground  the  conviction, 

and  inasmuch  as  no  offence  was  proved  against  J.  Lalor,  who 

not  in  fact  guilty  of  any  offence  to  warrant  the  conviction 

imprisonment,  and  inasmuch  as  the  conviction  was  had  without 
oosnplaint  by  W.  Case  or  R.  Carter,  the  persons  named  as  com- 
plainants in  said  proceedings  by  said  Justices,  and  against  the  will 
and  contrary  to  the  direction  of  the  said  W.  Case  and  R.  Carter. 

It  appeared  by  the  affidavit  of  J.  Lalor,  that,  on  the  21st  of 
July  1857,  he  was  in  the  company  of  £.  Phelan,  near  the  town 
of  Abbeyleiz,  when  an  assault  was  committed  by  W.  Case  upon 
S.  Phelan,  as  alleged  by  E.  Fhelan.  That  W.  Case  summoned  K 
Phelan  to  the  Petty  Sessions  at  Abbey leix,  on  the  Ist  of  August 
1857»  for  an  assault ;  but,  upon  the  case  coming  on  to  be  heard, 
stated  that  he  had  settled  the  complaint,  by  accepting  one  shilling 
costs.  That  the  police  caused  new  summonses  to  be  issued,  and 
thati  on  the  8th  of  August  1857,  the  said  J.  Lalor  was  served  by 
a  policeman  with  the  following  summons : — 

Petty  Sessions  District  of  Abbeyleiz, 
Queen's  County. 


J 


•'1851.    U  &  15  Fte.,  c  93. 
Wm.  Case  and  Richard  Carter, 

Complainants ; 
Xdward  Phelan, 
Defendant.  J      Whereas  a  complaint  has  been  made 

to  -me  that  you  can  give  evidence  in  favour  of  the  complainants, 

tills  is  to  command  you  to  appear  as  a  witness  on  the  hearing  of 

said  complaint  at  Abbeyleiz,  on  Saturday  the  15th  of  August  1857» 

at  twelve  o'clock  noon,  before  such  Justices  as  shall  be  there. 

(Signed)        Thomas  Dozst,  Justice  of  said  county. 

To  J.  Lalor  of  BaUyeagle.  8th  of  Angiut  1857." 

That,  in  obedience  to  the  said  summons,  the  said  J.  Lalor 
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H.  T.  1858«  attended  at  the  Petty  Sessions  on  the  15th  of  August^  bat  did  not 

s..— v'-.-^  go  into  the  Court  until  his  name  was  called.     That  the  defendant! 

^  were  the  presiding  Magistrates,  L.  H.  Bland  being  cbainnan.    That 

JUSTICES  OP  when  the  clerk  was  about  to  administer  the  oath  to  the  said  J. 

OUBElv's  CO 

'  Lalor,  the  head  constable  of  the  town  addreased  some  observatiooi 
to  the  Magistrates,  but  in  so  low  a  tone  that  the  said  J.  Lilor 
did  not  hear  the  same ;  whereupon  the  Magistrates  held  a  pri?ate 
conversation,  and  asked  J.  Lalor  whether  he  had  heard  what  W. 
Case  had  sworn,  to  which  he  replied  that  he  had  not ;  that  then- 
upon  the  Magistrates  asked  W.  Case  what  J.  Lialor  had  dime  to 
him  on  the  21st  of  July;  to  which  Case  replied  to  the  efieet  thit 
J.  Lalor  had  not  done  anything  to  him ;  that  thereupon,  as  J.  Lakr 
believed,  L.  H.  Bland  erased  the  name  of  the  said  J.  Lalor  from 
the  column  of  the  Petty  Sessions  book,  where  it  had  been  entered 
as  a  witness,  and  placed  it  in  the  column  for  defendants,  and  thn 
sentenced  the  said  J.  Lalor  to  be  imprisoned  for  three  weeks,  and 
E.  Fhelan  for  six  weeks ;  and  that  the  said  J.  Lalor  was  aoeordinglj 
confined  in  the  county  gaol  until  the  5th  of  September.      By  the 
affidavit  of  L.  H.  Bland,  it  appeared  that,  when  the  ease  of  W.  Cose 
and  R.  Carter,  complainants,  against  £.  Phelan,  defendant^  wti 
called  on,  W.  Case  stated  that  he  had  settled  with  the  defendant; 
but  the  Magistrates  required  the  case  to   be  gone   into,   and  a 
summons  to  appear  as  witnesses  having  been  served  on  both  W. 
Case  and  R.  Carter,  upon  their  examination,  as  it  appeared  to  the 
Magistrates,  an  assault  was  proved  to  have  been  committed  on  then 
by  E.  Phelan,  assisted  by  J.  Lalor.    That  the  case  having  been 
proved  against  E.  Phelan,  as  appeared  to  the  Magistrates,  he  wsi 
then  called  upon  for  his  defence,  when  he  stated  that  he  had  a 
witness,  and  offered  to  produce  J.  Lalor,  whose  name  was  accord- 
ingly entered  by  L.  H.  Bland  (acting  as  chairman),  as  a  witnesi, 
in  the  Petty  Sessions  book;  but  upon  it  having  been  intimated 
that  the  J.  Lalor  then  produced  as  a  witness  was  the  same  J.  Lalor 
who,  as  it  appeared  on  oath  before  the  Magistrates,  was  the  partf 
connected  with  the  assault  in  the  said  case,  the  Magistrates  refused 
to  swear  and  examine  J.  Lalor  as  a  witness;  and  the  said  L.  fl^ 
Bland,  with   the  approbation  of  his  brother  Magistrates,  stroek 
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J.  Lalor's  name  out  of  the  column  for  witnesses  in  the  Petty  Sessions  H.  T.  1658. 
book,  and  inserted  it  in  that  for  defendants,  of  which  the  said     ^-    ^~ 
J.  Lalor  was  informed,  and  that  he  was  about  to  be  tried  for  the  ^ 

offence  of  an  assault  against  the  said  W.  Case,  to  which  the  said  jitsticbs  of 

All  W  KW  Q    0/% 

J.  Lalor  did  not  object,  or  raise  any  question,  or  ask  for  any 
fiirther  time ;  whereupon  W.  Case  and  B.  Carter  were  re-sworn 
in  the  presence  of  said  J.  Lalor,  and,  being  so  sworn,  proved,  as 
it  appeared  to  the  Magistrates,  an  assault  by  the  said  £•  Fhekn 
and  J.  Lalor  upon  the  said  W.  Case  :  whereupon  the  said  L.  H. 
Bland,  as  chairman,  sentenced  the  said  J.  Lalor  to  three  weeks' 
impnsonment. 

J,  T.  Ball  (with  him  J.  E.  Walsh)  now  showed  cause. 

The  jurisdiction  of  the  Magistrates  does  not  depend  upon  the 
fact  of  a  sunmiOQS  having  issued ;  the  object  of  a  summons  is  to 
CQp^pel  the  person  who  is  summoned  to  attend  before  the  Court; 
but  if  the  person  is  already  present,  and  does  not  object  to  the 
case  being  proceeded  with,  upon  the  ground  of  want  of  time  to 
prepare  his  defence,  the  fact  of  a  summons  not  having  issued  is 
not  material :  Regina  v.  Beresford  (a).  The  case  of  Rex  v. 
SitmeiP)  was  a  conviction  under  the  English  Game  Acts,  which 
are  more  stringent  in  their  terms  than  the  Summary  Jurisdiction 
(Irelaad)  Act,  1851  (14  &  15  Vic^  c  92),  ss.  1  and  2.  By  this 
latter  Act,  the  jurisdiction  arises  immediately  upon  the  offsnce  being 
pcoved,  and  the  issuing  of  a  summons  is  not  a  condition  precedent. 
Whether  an  offence  was  committed  was  a  question  solely  for  the 
Hj^trates,  and  they  decided  that  there  was  was  an  offence.  As  to 
W*  Case  not  wishing  to  prosecute:  in  civil  causes  a  party  may 
oompronuse  his  own  damages,  but  in  criminal  cases  the  rule  is 
olberwiae. 

Maedonogh  (with  him  D.  C.  Heron),  contra. 

Ls  R$gina  v.  Beresford,  the  certiorari  was  granted  because  this 
Court  was  satisfied  that  the  Magistrates  had  exceeded  their  juris- 
diction, althou^  in  that  case  the  defendant  was  before  them  on 

(a)  Lev.  Just.  Man.  200.  (6)  1  East,  639. 

VOL.  7.  56  I. 
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H.  T.  1858.  a  warrant.    In  the  present  case,  no  complaint  was  made  aguut 

iiuc€fi*8  Bench 

..^^•v'— .^^     the  prosecutor ;  and  the  jurisdiction  of  the  Magistrates,  under  the 

^  Summary  Jurisdiction  Act,  only  arises  upon  the  complaint  being 

JUSTICES  OF  brought  before  them. — [He  was  then  stopped  by  the  Court.] 
queen's  CO. 

J.  E,  Walshf  in  reply. 

The  right  to  a  certiorari  being  taken  away  by  statute  14  &  15 
Vic.y  c.  92,  s.  24,  this  Court  cannot  enter  into  the  question  whether 
the  evidence  was  sufficient  to  warrant  the  conviction:  Sx  parte 
Hoptoood  (a).  This  Court  cannot  interfere,  unless  it  be  satisfied 
that  the  Magistrates  acted  without  jurisdiction :  Regina  ▼.  Bol- 
ton {b).  Unless  a  summons  is  required  by  statute,  it  is  not  essential 
in  a  case  where  the  defendant  is  before  the  Court  already,  and  does 
not  ask  for  further  time  to  prepare  himself:  JRegina  y.  Barret  {e)\ 
Rex  y.  Aikin  (d)  ;  Rex  ▼.  Stone  {e) ;  1  Wnu.  Saund^  p.  262,  6,  c 
Informations  are  not  necessary  unless  required  by  statute :  Regnu 
V.  Millard  (fj.  If  the  Magistrates  have  been  guilty  of  misconduct) 
the  proper  mode  of  proceeding  is  by  criminal  information  against 
them,  not  by  certiorari. 

Crampton,  J. 

Important  questions  have  been  raised  in  this  case,  and  a  great 
deal  of  law  has  been  laid  down,  abstracted  from  adjudged  cases,  bj 
the  Counsel  showing  cause,  with  which  we  do  not  quarreL  I  agree 
with  Mr.  Ball  and  Mr.  Walsh^  that  the  question  is  simply  one  of 
jurisdiction,  whether  the  Magistrates  had  jurisdiction  under  the  ci^ 
cumstances  of  tlie  case,  and  whether  they  properly  exercised  tliat 
jurisdiction  ?  No  doubt,  there  is  abundant  authority  to  show  that  a 
person  may  be  proceeded  against,  if  he  appear  to  answer  a  complaint 
pret'errod  against  him,  although  he  was  not  sunmioned :  on  such  an 
appearance  tlie  Magistrates  have  jurisdiction  to  proceed,  and  the 

(a)  4  New  Sess.  Cas.  174 ;  S.  C,  15  Q.  B.  121 ;  8.  C,  14  Jnr.  612^ 
C6)  I  Q.B.  66.  (c)  lSalk.S83. 

(</)  3  Burr.  1785.  (c)  1  East,  689. 

/J  1  D.  C.  C.  166;   S.  C,  6  Cox  C.  C.  150;  S.  C,  Lev.  Jus.  Mmi.  141. 
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doctrine  is  the  same  with  regard  to  informations,  although,  gene-  H.  T.  1858. 

11      «     1  _   .    _  .  .     1       rrw        #.  Queen's  Bench. 

rallj,  both  summons  and  informations  are  required.     Therefore  we     w — ^ ' 

are  not  now  deciding  that,  in  all  cases  under  the  Petty  Sessions  Act,  ^ 

the  Magistrates  are  stripped  of  jurisdiction  by  the  circumstance  that  justices  of 

OTTR'TI'I'i  ft    f  O 

no  summons  has  issued.  If  a  party  appears  in  Court  in  answer  to  a 
complaint,  although  no  information  has  been  made  against  him,  he 
renders  himself  liable  to  the  jurisdiction  of  the  Court ;  and  there- 
fbre,  if  we  refuse  to  admit  the  cause  shown,  it  is  not  upon  the 
ground  of  there  being  no  summons  nor  information  in  the  case. 
No;  the  ground  is,  that  the  Magistrates  proceeded  without  juris- 
diction in  this  case,  there  having  been  no  previous  complaint  against 
this  party.  A  part  of  the  case  now  before  us  is  the  summons  of 
the  Magistrates,  commanding  the  defendant  to  appear  and  give  evi- 
dence, as  a  witness  for  the  prosecution,  against  Phelan,  the  party 
complained  of.  But  first,  I  would  observe,  in  answer  to  some 
remarks  made  with  regard  to  the  case  of  Ex  parte  Hopwood  (a), 
that  I  quite  agree  in  the  doctrine  that  this  Court  has  no  right  what- 
soever to  investigate  the  grounds,  in  point  of  fact,  upon  which  the 
Magistrates  decide  a  case  in  Petty  Sessions  ;  but  that  case  was  pro- 
perly called  a  startling  one  by  the  Counsel  for  the  Magistrates, 
because  it  would  appear  from  the  report  of  it  that  no  evidence 
whatever  was  given  against  the  defendant ;  but  the  Court  of  Queen's 
Bench  in  England  seems  to  have  been  of  opinion,  in  that  case,  that 
the  conduct  of  the  Justices,  in  convicting  a  man  without  any  evi- 
dence, was  more  properly  examinable  by  information  against  the 
Magistrates,  than  as  a  question  of  jurisdiction,  because,  whether  the 
CYidence  was  much  or  little,  that  is  not  a  matter  for  the  interference 
of  the  Court  of  Queen's  Bench.  The  case  is  certainly  one  of  a 
atartling  nature;  for  admitting  that  the  more  or  less  of  evidence 
IB  not  for  the  Queen's  Bench  to  act  upon,  yet  it  does  seem  strange 
that  the  Justices  shall  have  jurisdiction  to  proceed  to  convict  a  man 
without  any  evidence  at  all  given  or  offered;  but,  assuming  that 
case  to  be  law,  it  does  not  rule  the  case  before  us.  The  main  ques- 
tion before  us  is,  whether,  under  the  Petty  Sessions  Act)  the  Justices 
.  have  jurisdiction  to  proceed  summarily  to  convict  a  man,  without 

(a)  Supra » 
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H.  T.  1858.  a  complaint  previously  made  against  him,  without  sninmoiia  or  iofor- 

w    V     .*     mation  ?  I  see  no  evidence  of  oormption  on  the  part  <^  the  Jiutiefli; 

^^  they  seem  to  have  acted  bonajide,  and  with  good  mteatiODa;  thiy 

JU8TIGX8  OF  were  satisfied  that  something  existed  in  the  ooim^»  whieh  reqmred 
'  an  example  to  be  made  of  an  assault  soch  as  this,  and  they  thenftn 
took  the  opportunity  of  making  a  wholesome  example  in  the  em 
then  before  them.    But  let  me  observe  that  short  cots  towards  die 
attainment  of  justice  generally  oompromise  that  ▼ery  jostioe  whieb 
it  is  intended  to  attain.    The  true  course  for  Magietrates  is,  to  p«- 
sue  the  exact  course  prescribed  by  the  statutee  imder  which  they 
sit,  and  by  the  Ck>nmion  Law,  and  not  to  doTiate  Utorn  that  oonne 
upon  the  grounds  of  public  policy,  or  any  other  grooBds  whatsoever. 
I  proceed  to  examine  the  facts  upon  which  the  Court  is  disposed 
to  affirm  the  conditional  order  for  the  eeriiorarL     I  take  it  fir 
granted  that  an  assault  was  conmiitted,  although  I  own  if  I  woe 
sitting  as  a  juror  (periiaps  I  have  no  right  to  say  this),  I  ahoold  fbd 
it  difficult  to  spell  out  an  assault  in  this  case.    I  aee  no  evBdenee  of 
anything  beyond  intimidation.    We  are  not,  however,  tijiBg  tiie 
case  of  assault  at  present;  but,  assuming  that  ao  assault  was  com- 
mitted, what  WBS  the  course  of  proceeding  ?    A  complaint  is  made 
against  Phelan ;  Lalor  happened  to  be  in  his  company  when  tkb 
assault  took  place;   a  complaint  for  the  assault  is   made  againa 
Phelan  only,  none  whatsoever  against  Lalor.     The  complaint  ii 
brought  before  the  Magistrates,  and  they  have  dear  jurisdictioo  to 
try  the  charge  against  Phelan ;  Lalor,  against  wh<mi  no  eomjdsint 
had  been  made,  is  subpcenaed  as  a  wiUiess  for  the  proeeentioD,  sad 
for  that  purpose  only.     It  was  his  bounden  duty  to  attend,  in  obe- 
dience to  the  subpoena  of  the  Magistrates.     He  does  so ;  and  we  sn 
called  upon  to  say  that,  this  attendance  of  his,  in  dischaige  of  In 
duty,  is  to  be  taken  as  a  substitution  for  information,  summons,  and 
complaint.    The  trial  of  Phelan*s  case  proceeds  before  the  Magis- 
trates.     I  do  not  .quarrel  with   anything  done  with  respeet  to 
Phelan ;   in  his  case,  he  is  regularly  suinmoned,  and  there  is  s 
regular  complaint  against  him;   witnesses  are  produced  against 
him,  and  he  is  convicted.    Lalor^s  name  had  been  inserted  in  the 
Court-book  as  a  witness.    Upon  somewhat  appearing  to  afiect  Lskr, 
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in  the  evidence  of  a  witness,  Lalor's  name  is,  by  the  presiding  H.  T.  1868. 
Magistrate,  struck  oat  of  the  Goart-book  as  a  witness,   and  is      -_  -.-  -r- 
inserted  as  a  party  **  complained  against,^  along  with  Phelan.    He  ^ 

IB  thus  suddenly  turned  from  a  witness  into  a  culprit,  and  convicted  Jnsncfis  of 
at  once  as  a  party  aiding  Phelan  in  the  assault.  It  is  argued  that, 
not  having  made  an  application  for  time,  he  is  to  be  deemed  as  con- 
senting to  be  then  tried :  that,  not  having  made  a  formal  applica- 
tion for  a  postponement,  although  taken  by  surprise,  and  inops 
eonnliii  he  is  to  be  deprived  of  the  privilege  which  the  law  of 
Bingland  gives  to  a  party  charged  with  crime,  and  without  previous 
com(daint  or  notice — without  time  to  procure  Oounsel,  agent  or  wit- 
ness, he  is  at  once  to  be  put  upon  his  trial.  Now  it  appears  clear 
to  me  that  the  statute  requires  a  previous  charge  or  complaint,  to 
give  jurisdiction  to  the  Justices  to  proceed.  But  it  is  said  that  the 
presence  of  Laloc  in  Oourt,  and  the  declaration  of  the  Magistrate 
that  he  was  put  upon  trial,  amounted  to  a  previous  notice.  I  cannot 
accede  to  that  argument.  The  statute  requires  a  previous  notice — 
a  reasonable  notice,  according  to  the  practice  of  the  Court,  so  as  to 
allow  time  to.  a  party  accused  to  prepare  and  provide  for  his  de- 
fence ;  but  it  is  a  mockery  to  call  the  transaction,  by  which  Lalor's 
ocmdition  was  suddenly  changed  from  that  of  a  witness  into  that 
of  a  culprit,  a  previous  notice,  within  the  meaning  of  the  statute. 
Here  is  neither  prosecutor,  complaint,  information,  or  summons ;  but 
advantage  is  taken  of  Lalor's  attendance  as  a  witness  in  discharge  of 
hia  duty,  to  hurry  him  into  a  sudden  trial  and  conviction.  Suppose 
he  had  not  been  in  Court,  and  the  Justices  had  sent  a  constable  and 
anested  him,  and  then  put  him  at  once  upon  his  trial,  their  juri^ 
dietion  would  have  been  as  well  founded  as  in  the  present  case. 
Therefore,  we  are  of  opinion  that  the  cause  shown  in  this  case 
should  be  disallowed.  The  Magistrates,  we  think,  have  acted  mis- 
takenly, and  not  corruptly.  We  shall  give  the  party  his  costs,  if  he 
imdertakes  to  bring  no  action ;  but  if  that  undertaking  be  not  given, 
we  shall  give  no  costs. 

PSBBIN,  J. 

In  addition  to  what  has  fallen  from  my  Brother  Cbampton,  I 
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H.  T.  1858.  have  some  cariosity  to  see  how  far  the  law  can  be  carried,     li' 
v...i»^ *     neither  complaint,  summons  or  information  be  neoesssary  for  a  con- 

I«ALOB  ,     .  »     X  •  n 

viction,  what  is  necessary  r 

JUSTICES  OF  Cause  disallowed. 

queen's  CO. 


Jan,  28, 29.         The  return  having  been  made  to  the  certiorari — 

Macdonogh  (with  him  D.  C.  Heron)  moved  to  quash  the  con — 
viction  by  the  Magistrates ;  he  cited  Regina  v.  Den^  (a). 

J.  T.  BaU  and  J.  E.  Wtdsh^  contra,  cited,  in  addition  to  th^ 
cases  relied  upon  on  the  former  argument,  Regina  v.  Wood  (b)  anu 
Rex  v.  Casson  (c). 

Cur.  ad,  vuii. 


Lefboy,  C.J. 
Jan.  30.  The  Court  is  of  opinion  that  they  ought  not  to  quash  the  con. 

viction.' 

(a)  20  Law  Jour.,  M.  C,  169;  S.  C,  2  Low.  M.  &  P.  230. 
(6)  5  £1.  &  B.  49.  (c)  3  D.  &  R.  36. 


Jan.  22. 


CLARKE  V.  HINDS.* 


A  scire  facias,  gciRE  Facias  upon  a  recognizance.     The  scire  facias  was  direc 

tested   on  the  r  o  ^ 

4th  of  Decern-  to  Georce  F.  R.  Mowlds  and  Charles  Moreton,  and  stated  a  i? 
ber  1857,  and  ^  »  J 

directed  to  A  ment  recovered  by  Michael  Clarke  against  John  Hinds,  on  the 
and   B,    after 
setting  oat  a 

judgment  recovered  against  C,  stated  that,  previonsly  to  the  recovery  of  the  jndg- 
mcnt,  A  and  B  personally  came  into  open  Court,  before  a  Judge  at  Nisi  Prius,  and 
entered  into  a  joint  and  several  recognizance,  conditioned  for  payment  of  the  debt 
and  costs,  to  be  recovered  against  C,  and  averred  that  the  judgment  and  recoeni- 
zance  were  "  in  full  force  and  effect." — Held,  upon  demurrer,  that  the  absence  of  an 
express  averment  in  the  scire  facias,  that  the  recognizance  was  enrolled  of  record, 
was,  at  most,  only  matter  of  special  demurrer :  and,  that  the  scire  facias  was  within 
the  meaning  of  the  Common  liiw  Procedure  Act  1853,  s.  153,  and  was  therefore  pro- 
perly directed  to  A  and  B,  and  not  to  the  Sheriff,  and  correctly  tested  in  Vacation. 

•  Coram  Lefroy,  C.  J.,  Crampton  and  Ferrin,  JJ. 
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of  July  1857,  for  the  sum  of  £85.  48.  8d.,  upon  which  execution  yet  H.  T.  1858. 

Queen*  8  Bench 
remained  to  be  made  to  the  plaintiff;  and  that  George  F.  R.  Mowlds 

and  Charles  Moreton,  previously  to  the  recovery  of  the  said  judg- 
ment, personally  came  into  open  Court,  before  Lefrot,  G.  J.,  at 
Nisi  Prius,  in  the  Court  of  Queen's  Bench,  on  the  17th  of  June 
1857,  and  jointly  and  severally  acknowledged  themselves  indebted 
to  the  plaintiff  Michael  Clarke,  in  the  sum  of  £100,  to  be  levied,  &c ; 
upon  condition  that,  if  the  said  John  Hinds  should  pay  to  the  plain- 
tiff all  such  debt  and  costs  as  should  be  recovered  against  the  said 
John  EUnds,  the  said  obligation  should  be  void.  The  scire  facias 
then  averred  that  the  said  judgment  and  recognizance  were  in  full 
force  and  effect. 

To  this  scire  facias^  George  F.  R.  Mowlds  and  Charles  Moreton 
separately  demurred,  in  similar  terms,  upon  the  following  grounds: — 
That  it  is  not  averred  that  the  said  George  F.  R.  Mowlds  became 
bound  for  the  payment  of  said  debt  and  costs  by  any  recognizance  of 
record.  That  the  said  writ  does  not  appear  to  be  founded  or  issued 
upon  or  in  respect  of  any  matter  of  record,  and  does  not  aver  or 
show  that  said  recognizance  in  said  writ  was  or  is  a  record  or  was 
enrolled  in  the  said  Court,  or  any  other  Court.  That  the  said  writ 
is  directed  to  the  said  G.  F.  R.  Mowlds  and  C.  Moreton,  and  not  to 
the  Sheriff  of  Dublin,  or  of  any  other  county,  city  or  bailiwick,  and 
does  not,  according  to  precedent,  require  any  Sheriff  to  make  known 
to  the  said  G.  F.  R.  Mowlds  and  C.  Moreton,  &c.  That  the  said 
writ  is  not  tested  on  any  day  in  Term,  and  is  not  tested  and  return- 
able according  to  law  and  precedent. 


2).  Lynch  and  C.  Barry ^  in  support  of  the  demurrer. 


Macdonogh  and  Concanon^  contra. 


Cancanon  {C.  Barry  being  absent)  was  directed  by  the  Court  to 
b^in. — The  grounds  of  demurrer  are  substantially  two :  first,  that 
the  recognizance  is  not  of  record ;  and  secondly,  that  the  scire  facias 
is  directed  to  the  parties  themselves,  and  not  to  the  Sheriff.  As  to 
the  first  ground  of  demurrer ;  by  established  precedent,  if  a  recogni- 
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H«  T.  1868.  zance  be  taken  in  open  Court,  it  is  of  record :  Farmer  v.  i^niei(a); 
Qtu»»i'«BeRdk  ^^.^^^  Eiitries,  p.  406;  Fwg.  Forme,  p.  582,  form  6.    I  admh 

that,  if  the  recognizance  .be  taken  before  a  CommiaBioner  of  Um 
Court,  it  is  necessary  to  aver  in  the  seire  facias  that  the  reoog* 
nizance  is  enrolled  of  record :  Ferg.  Farms,  p.  583,  form  7  ;  ImmH^ 
V.  Duffin{p)\  bat  the  absence  of  sach  an  averment  was  merdy 
ground  of  special  demurrer :   Fisher  v.  Whaler  (o) ;  Pawdiek  v. 
l^n  (d) ;  and  special  demurrer  being  abolished,  this  is  no  longer 
a  ground  of  demurrer.    At  all  events,  the  edtre  faeiae  oontami 
an  averment  thaf  the  recognisance  ''is  in  faU  force  and  virtoe,* 
which  is  the  only  necessary  averment:  ChiUj^e  Forsme^  7th  ei, 
p.  422.     As  to  the  second  ground  of  demurrer :— The  ComBoa 
Law  Procedure  Act  1853,  s.  153,  has  altered  the  former  praetiee: 
it  directs  that  all  writs  of  scire  faeiae  against   bail  on  a  leoog- 
nizance,  and  in  other  cases  mentioned  in  that  aeotion,  **  shall  bt 
«<  dated,  directed  and  proceeded  upon  in  like  manner  as  writs  of 
'^  revivor ; "  and  the  form  of  a  writ  of  revivor  g^ven  bj  the  statute^ 
sch.  B,  No.  11,  is  directed  to  the  party  himself.     Under  the  former 
law,  the  averment  pro^  paiei  per  reeordmm  would  lunre  been  abo 
necessary ;  but  the  statutory  form  of  the  writ  omits   that  aver- 
ment.     In  Ferg.  Com.  Law  Procedure  Aete^   2nd*   ed.,  p.  194, 
the  present  practice  is  thus  stated : — *^  In  the  cases  enumerated  in 
''the   153rd  section,  the  writ  of  seire  faeiae  may   be  tested  is 
*'Term  or  Vacation,  and  be  directed  to  the  parties  in  perwHi.' 
Next,  it  may  be  argued  that  the  recognizance  in  this  case  is  not 
within  the  class  contemplated  by  the  Common   Law  Procedure 
Act  1853,  s.  153,  inasmuch  as  it  differs  from  an  ordinary  recog- 
nizance, because  the  condition  is  merely  to  pay  the  debt  and  coeta, 
omitting  all  mention  of  the  body  of  the  debtor;  but  it  must  be 
conceded  that  bail  in  error  is  within  that  section,  and  the  conditiaD 
of  the  recognizance  of  bail  in  error  is  always  to  pay  the  debt,  it 
is  not  to  give  up  the  body :  Chiiiy's  Forms,  7th  ed.,  pp.  260^  986^ 
[LsFBOY,  C.  J.    The  case  of  bail  in  error  is  clearly  within  tbst 
sectioi^.] — The  sureties  in  bail  in  error  are,  in  the  language  of  the 


(a)  LiUy's  Entries,  394,  395. 
(c)  4  Ir.  Jar.  29. 


(&)  ALftNap.295. 
id)  llBsmfitt. 
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old  authorities,  manacaptors;  but  *' manucaption  is  not  to  render  H.  T.  1858. 

the  body,  but  to  pay  the  debt : "  Austen  v.  Monk  (a).    This  recog-  ^**^^^^ , 

nizance,  being  taken  in  open  Court,  is  of  record ;  it  is  averred  to 

be  in  full  force  and  virtue,  and  it  is  therefore  bail  on  a  recognizance,       hutds. 

within   the  meaning  of  the  Common  Law  Procedure  Act  1853, 

8.  153. 

D.  Lynch^  in  support  of  the  demurrer. 

It  is  argued  that,  because  a  recognizance  is  taken  in  open  Court, 
it  is  a  matter  of  record ;  but  it  is  not  of  record  until  it  is  enrolled 
upon  the  records  of  the  Court.  According  to  Lord  Cokeys  defini- 
tion (6),  a  record  must  be  a  memorial  entered  upon  the  parchment 
rolls  of  the  Court.  This  definition  is  adopted  in  the  judgment  of 
Ix>rd  Ellenborough,  C.  J.,  in  Glynn  v.  Thorpe  (c).  "  An  obligation 
*^  by  matter  of  record  is  a  writing  obligatory  acknowledged  before 
*'*'  a  Judge,  and  enrolled  in  a  Court  of  Record ;  and  of  this  there  are 
*'  two  sorts,  viz.,  recognizances  or  statutes : "  Bac.  Ab.y  tit.  Execution^ 
B  1.  Therefore,  this  scire  facias  is  defective,  because  it  does  not 
show  upon  the  face  of  it  that  it  is  a  matter  of  record. — [Le- 
FSOT,  C.  J.  Does  a  scire  facias  carry  with  it  a  presumption  that 
it  issues  upon  matter  of  record  ?] — No ;  it  is  only  the  act  of  the 
officer  of  the  Court,  and  brings  no  verity  with  it.  This  objection  is 
not  matter  of  special  demurrer,  because  the  ground  taken  in  the 
present  case  difiers  from  the  cases  cited  upon  the  other  side,  and  the 
scire  facias  being  wrong  in  a  material  allegation,  the  objection  is 
rightly  taken  by  demurrer.  The  precedents  given  in  Chitt^s  Forms^ 
7th  ed.,  p.  286,  contain  the  averment  which  we  say  is  wanting  here. 
Next,  this  recognizance  is  not  within  the  Common  Law  Procedure 
Act,  s.  153 ;  the  condition  provides  merely  for  the  payment  of  the 
debt  and  costs;  but  bail  means  to  have  the  person  in  Court  to 
aiiBwer  the  complaint,  and  not  merely  to  be  answerable  for  a  debt  in 
a  certain  event.  The  153rd  section  of  the  Act  enumerates  certain 
specified  cases ;  it  does  not  comprise  all  writs  of  scire  facias^  and 
the  Court  therefore  will  examine*  the  words  of  the  section,  which 

(a)  Cro.  Jac  402.  (6)  1  Co.  Litt  260  a. 

(c)  1  B.  &  AL  153,  156. 
VOL.  7.  57  I. 
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H.  T.  1858.  cannot  admit  of  the  wide  meaning  of  **bail  on  a  recogmnnee," 

\L^^. which  is  contended  for  on  the  other  side,  vis^  that  if  a  person  caam 

CLARKE  .^^  Court,  and  undertakes  to  he  liahle  for  a  debt,  in  a  given  efent, 
HINDS.  that  that  is  bail.  It  cannot  be  argued  that  aaretiea  are  "bail "for 
any  person,  if  thejr  have  not  a  duty  cast  upon  them  to  render  up  tbe 
person.  The  present  case  therefore  is  not  such  a  **  bail  on  a  recog- 
nizance "  as  is  contemplated  by  the  1 53rd  section  of  the  Act,  and  tlie 
Court  cannot  strain  the  words  of  that  section  to  meet  this  ease. 


Maedonogh  replied. 

Lefrot,  C.  J. 

We  think  that  there  is  quite  answer  enough  given  to  the  ofajee- 
tions  raised  by  this  demurrer.    Perhaps,  we  might  go  so  for  as  to 
say,  if  necessary,  that  the  recognizance,  being  taken  in  open  Courts 
might  be  called  a  judgment  of  the  Court|  and  that  we  xnnat  oonsito 
that  everything  which  ought  to  have  been  done  was  done,  nnkn  tk 
contrary  appear,  and  therefore  that  it  was  enrolled ;  bat,  as  has  beei 
well  argued  by  Counsel,  this  would  be  at  meet  only  a  matter  of  aps- 
cial  demurrer.     Then,  as  to  the  other  groond  of  demoirer,  namelf, 
that  the  scire  facias  is  directed  to  the  parfy  himself,  and  not  to  tiie 
Sheriff;  I  think  that  we  act  the  most  safe  and  prudent  conneingif- 
ing  to  the  loSrd  section  of  the  statute  a  wide  constmetion,  and  this 
do  justice  to  the  Act  of  Parliament — safe  and  snbstantial  jnstiee— is 
directing  the  writ  to  the  party  himself,  instead  of  exposing  him  to 
additional  risk,  by  directing  it  to  the  Sheriff.     We  think  therefen 
that  the  153rd  section  of  the  Act  should  be  constraed  liberally  and 
widely,  and  that  it  is  wide  enough  to  comprehend  the  reoognisiaet 
in  this  case,  and  to  justify  the  directing  the  scire  faeitu  to  the  piiij 
himself,  instead  of  sending  it  to  the  Sheriff.     We  ovennle  both 
the  demurrers,  and  give  all  the  costs  which  the  j^aintiff  has  beas 
put  to. 

Demurrer  ovemled. 
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CAESB  V.  TAYLOR  * 

Feb.  1. 


summons  and  plaint  complained  that  the  defendant  was  in-  a,  as  admmis- 

debted  to  the  plaiRtifT  in  the  sum  of  £60.  y^  annexed 

The  plaintiff  averred,  in  the  first  count,  that  John  Smith  Taylor  ^^^  ^^^ 

the  defendant,  on  the   16th  of  January   1855,  as  administrator  ^^»  ^^^^^ 

with  the  will  annexed  of  Mary  Scott  deceased,  sued  out  a  writ  of  P^ved  to  be 

"^  liring),  sued 

reriror  in  the  Court  of  Queen's  Bench  against  the  plaintiff,  as  ont  a  writ  of 

reyivor  upon  a 

sanriror  of  Robert  M'Gibbon  deceased,  of  a  judgment  recovered  judgment  re- 
covered by  B 

by  the  said  Marji  Scott,  on  the  6th  of  February  1844,  against  the  asainst  C, 

^  whereupon  C 

said  Robert  M'Gibbon   and  the   plaintiff,  whereon  the  defendant  entered  an  ap- 

alleged  that  the  sum  of  £52  was  due  and  unsatisfied:   and  that  thT^n^  and 

the  plaintiff  entered  an  appearance  to  the  said  writ,  and,  in  order  ^J^medto 

to  prevent  execution  being  issued  against  him  upon  foot  of  said  ^  ^-^dcm  ^^ 

judgment,  the  plaintiff  was  obliged  to  pay,  and  did  pay,  to  the  -^  ~*>  ®^ 

defendant,  as  such  alleged  administrator,  the  sum  of  £43.  198-  6d.,  faction  piece  to 
^  °  C,  bYvirtueof 

fiifr  debt,  together  with  £6.  7s.  9d«  for  costs :  and  that  the  de-  which,  gatis- 

faction  of  the 
fendant,  as  such  alleged  administrator,  thereupon  executed  to  the  judgment  was 

.,,_,  ./,.  .  ,         .  i.t.ti        i**nr*i«   entered  on  the 

plaintiff  a  satisfaction  piece,  by  virtue  of  which  the  plaintiff  had  recoid.    In  an 

mad  judgment  satisfied  upon  the  record  on  the  2nd  of  March  1855 :  against  A,  to 

and  that  the  plaintiff  was,  in  consequence  of  such  proceedings  ^moneyso 

being  so  taken  against  him  by  the  defendant,  obliged  to  pay  to  his  ^^^^^^^^ 

own  attorney  the  sum  of  £7.  12s.  9d.,  for  the  costs  of  appearing  to  'he  swne  was 

tlM  said  writ  of  revivor,  and  satisfying  the  said  judgment.  "omfiding  in 

•»     w  andgivingcre- 

And  the  plaintiff  farther  averred,  thai  he  made  ettch  paymenie  dit  to  the  re- 

piesentationf 
io  the  said  John  Smith  Taylor^  confiding  in,  and  giving  eredit  io^  of  A,  that  B 

was  dead,  and 
Ae  oUegaHons  and  representations  of  the  said  John  Smith  Tayior^  that  A  washer 

Aai  the  said  Mary  Scott  was  dead,  and  that  the  said  John  Smith  trator." 

Taylor  was  her  legal  administrator;  whereas,  in  truth  and  infaet,  dennmerOiat 

the  said  Mary  Scott  was  then  and  still  is  alive,  and  the  said  John  ^^  m^j^ 

under  a  mis- 
take of  facts  and  upon  misrepresentation,  was  entitled  to  maintain  the  action. 

*  LxraoT,  C.  J.,  and  Pbrbik,  J.,  ab$eHtUm8. 
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H.  T.  1858.  Smith  Tayhr  was  not  her  legal  administrator^  nor  anUi(NrUed  to 

Qu€en*B  Bench  .         ,  -,.,.,  ,  •  ., 

receive  the  amount  of  the  said  judgment  debt^  nor  to  execute  aiid 

warrant  to  satisfy  the  same ;  and  the  satis&ction  thereof  upon  re- 
cord is  a  nullity,  and  said  judgment  still  remains  in  fall  force  tnd 
virtue  in  law,  and  the  pUuntifT  still  remains  legally  liable  to  the 
said  Mary  Scott  for  payment  of  the  amount  of  the  said  judgment, 
with  interest  thereon  froofi  the  date  of  such  payment,  to  the  siid 
John  Smith  Taylor,  as  her  said  pretended  adniinistrator. 

The  plaint  also  contained  counts  for  money  had  and  reodved, 
and  for  interest. 

Demurrer  to  the  first  count  of  the  summons  and  plaint :  beeaote, 
it  appears  thereby,  that  the  plaintiff  paid  the  aaid  soma  theron 
mentioned,  after  and  in  consequence  of  the  said   defendant  suing 
out  a  legal    process,   viz.,    a  writ  of   roYivor,    against   the  stid 
plaintiff,  and  also  after  the  said  plaintiff  had  appeared  and  taken 
defence  thereto;    and  because    it  is    not  averred    that  the  stid 
defendant,  at  the  time  of  issuing  said  writ,  or  of  the  payment 
of  said  moneys,  knew  that  said  Mary  Scott  was  alive,  or  did  not 
then  believe  that  she  was  dead,  or  did  not  then   believe  that  iie 
was  her  bona  fide  and  rightful  administrator,  and  as  such  entitled 
to  sue  for,  and  recover,  and  receive,  the  said  sums  of  money.    And 
because  it  is  not  averred   that  the  defendant  used   any  fraud  or 
extortion  in  suing  out,  .or  that  he  fraudulently  issued,  said  writ 
of  revivor  against  the  plaintiff.     And  because  it  is  not  averred 
that,   at  the  times  of  said  appearance  and  defence  to  said  writ 
of  revivor,  or  of  paying  said  mone3r8,  plaintiff  had  not  full  means 
of  knowing  whether  said  Mary  Scott  was  dead,  or  in  fact  believed 
that  she  was  dead,  or  did  not  know  the  cause  of  action  for  which 
said  writ  was  sued,  and  the  full  particulars  thereof.     And  becaase, 
it  appears  by  said  first  count,  that  the  plaintiff  paid  the  said 
moneys  under  compulsion  of  law,  without  any  fraud  or  extortioD 
on  the  part  of  the  defendant.     The  defendant  also  traversed  the 
counts  for  money  had  and  received,  and  for  interest,  respectivelj. 


T,  (yHagan  and  A.  Close^  in  support  of  the  demurrer. 
The  principle  is  well  settled,  that  money  paid  under  compulsion 
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V, 

TAYLOR. 


of  law  cannot  be  recovered 'back:  Browner.  JSPKinalfy  (a);  Marrioit  H.  T.  1858. 

Queen*  8  Bench, 
▼•  Hampton{b).  The  cases  upon  this  subject  are  collected  in  2  Smithy 

X.  C,  4th  ed.,  p.  325.  The  case  of  Handei  v.  Richardson  (c)  goes 
further  than  the  present  case,  because  there  the  jury  found  that  the 
payment  had  been  made  without  knowledge,  or  reasonable  means 
of  knowledge  of  the  facts  upon  wldch  the  demand  was  made.     Here, 
the  means  of  knowledge  were  open  to  the  plaintiff.   Hamlet  v.  Rieh- 
ardsan  is  approved  of  by  Denman,  C.  J.,  in  7%«  Duke  de  Cadaval 
V.  Collins  (d).    It  is  impossible  to  distinguish  the  present  case  from 
those  which  have  been  cited.     It  is  conceded  that,  had  fraud  or 
extortion  been  averred,  there  would  have  been  a  cause  of  action ; 
but  neither  is  alleged ;  the  plaintiff  duly  appeared  to  the  writ,  and 
took  defence,  and  under  compulsion  of  legal  process  paid  the  debt ; 
neither  is  it  averred  that  the  defendant  in  this  action  knew  that 
Mary  Scott  was  alive. — [O'Brien,  J.     The  plaintiff  here  avers  that 
he  made  the  payments  confiding  in,  and  giving  credit  to,  the  alle- 
gations and  representations  that  Mary  Scott  was  dead,  and  that 
John   Smith   Taylor   was  her  legal  representative.] — ^In   Hamlet 
V.  Richardson^  the  jury  went  further  than   that. — [O'Brien,   J. 
They  did  not  find  that  the  payment  was  made  upon  the  represen- 
tations of  the  defendant] — ^If  the  plaintiff  is  entitled  to  recover, 
he  can  do  so  upon  the  count  for  money  had  and  received,  which 
18  not  demurred  to. 


Joy  and  71 K,  Lowry^  contra. 

In  the  case  of  Hamlet  v.  Richardson^  before  the  writ  was  issued, 
the  plaintiffs  (who  were  defendants  in  a  former  action)  had  received 
letters  addressed  to  them,  stating  the  intention  to  sue  for  the  money 
then  in  question,  in  terms  sufficiently  explicit  to  call  their  attention 
to  the  subject  in  dispute,  after  which  the  money  claimed  in  that 
action  was  paid ;  and  therefore  it  was  a  voluntary,  not  a  compulsory, 
payment,  under  legal  process,  although  after  action  brought ;  and 
\ipon  that  ground  alone,  the  mistake,  if  at  all,  being  one  merely 
in  point  of  law,  the  money  could  not  be  recovered  back.     The 


(a)  1  Esp.  279. 
(c)  9  Bing.  644. 


{b)  1  T.  R.  269. 
{d)  4  Ad.  &  £1.  858. 
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H.  T.  1858.  other  obaervatioDS  in  the  jadgment  of  Tindal^  C.  J.,  io  that  case, 

were  altogether  extra-judicial,  and  unnecessary  to  the  dedsioD  of 


the  case  before  the  Court.    The  true  principle  decided  by  the  case  of 
Marriott  r.  Hampton  is  stated  by  Lord  Denman,  CX  J.,  in  Tke  Jkike 
de  Cadaval  v.  Collins^  p.  868 : — *'  It  does  not  decide  that  monej 
*'  obtained  under  compulsion  of  legal  process  can  never  be  reooYeied 
"  back ;  but  only  that,  after  the  defence  in  an  action  has  failed,  and 
"money  has  been  recovered  in  the  action,  in  cannot  be  reeoTered 
"  back  in  another  action  ; "  and  Littledale,  J.,  p.  865,  also  states  the 
ground  of  the  decision  to  be,  that  *'  an  action  did  not  lie  to  recover 
back  that  which  had  once  been  recovered  under  a  legal  decisioo.' 
None  of  the  cases,  therefore,  which  have  been  cited  upon  the  other 
side,  can  govern  the  present  case ;  but  in  Cr^pps  v.  Reade  {a\  the 
circumstances  were  nearly  similar  to  those  in  the  present  case,  and 
it  was  there  held  that  the  action  was  maintainable.     The  principle 
of  law  contended  for  by  the  other  side  is,  that  there  most  be  some 
end  to  litigation ;  and  that  the  same  sum  cannot  be  put  in  litigatioB 
a  second  time  and  re-tried;  but  that  principle  cannot  apply  hen^ 
because  the  plaintiff  is  still  liable  to  be  sued  upon  this  jadgment  bj 
the  bona  fide  owner  of  it.    Next,  the  conusee  of  the  judgment  was 
represented  to  the  plaintiff  to  be  dead ;  but  being  in  fact  alive,  the 
jurisdiction  of  the  Ecclesiastical  Courts  did  not  attach,  as  they  have 
only  jurisdiction  to   grant  letters  of  administration   to  deceased 
persons :  Allen  v.  Dundas  (5).    In  Hamlet  v.  Hiekardeon,  it  was 
said  that  abundant  notice  was  given,  in  the  former  action,  of  the 
nature  of  the  clum ;  but,  in  the  present  case,  it  is  averred  that 
the  payment  was  made  upon  the  representations  of  the  defendaat 
in  this  action,  that  the  conusee  of  the  judgment  was  dead,  and 
that  the  defendant  was  her  legal  representative ;  therefore,  it  most 
be  admitted  that  the    plaintiff  made  the  payment   upon  untrue 
representations,  and  the  demurrer  must  be  overruled.     They  also 
cited  Fulham  v.  Down{c), 


0*Hagan  replied, 
(a)  6  T.  B.  eOO. 


(*)  8  T.  R  125. 


Cr)  6  £sp.  2G  n. 
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Crampton,  J. 

We  have  no  difficulty  in  arriving  at  a  decision  in  this  case. 
There  is,  no  doubt,  a  multitude  of  cases  reported  on  questions 
either  the  same  as  or  similar  to  the  present  one ;  and  perhaps 
there  may  be  some  conflict  in  the  decisions,  or  rather,  I  should 
say,  dieia  of  Judges  in  these  cases ;  but  the  present  case  stands 
upon  a  peculiar  ground,  a  ground  recognised  in  the  decisions 
which  I  have  adverted  to.  If  this  case  had  been  the  case  of 
an  action  brought  to  recover  money  paid  under  compulsion  of 
of  law,  and  there  stopped,  it  would  not  be  maintainable  upon 
the  authorities :  that  is  plain ;  but  it  is  equally  plain,  upon 
the  same  authorities,  that,  although  the  money  was  paid  under 
compulsion,  if  there  was  fraud,  misrepresentation,  or  falsehood 
inducing  the  party  to  make  the  payment,  in  such  cases  the 
general  rule  of  payment  under  compulsion  of  law  does  not  apply. 
It  18  impossible  to  speak  in  too  high  terms  of  that  very  excel- 
lent book  of  Mr.  Smithes  (a);  he  has  summed  up  all  the  authorities 
upon  this  point,  and  that  summary  appears  to  me,  so  far  as  I  have 
bad  an  opportunity  of  considering  it,  to  be  very  accurate  and  valu- 
able. He  says,  most  justly,  in  the  three  points  which,  in  his  opinion, 
xesnlt  from  all  the  authorities,  '*  That  money  obtained  by  compul- 
*'sion  of  law,  bonajide,  and  without  taking  an  undue  advantage  of 
**  the  situation  of  the  party  paying  it,  is  not  recoverable."  I  believe 
that  is  a  just  conclusion.  He  says  again,  *^  That  money  paid  with 
^  fall  knowledge  of  the  facts  is  not  recoverable,  if  there  be  nothing 
^  nnconsdentions  in  the  retaining  of  it ;  '^  and  lastly,  he  says,  "  That 
^  money  paid  in  ignorance  of  the  facts  is  recoverable,  provided  there 
^have  been  no  laches  in  the  party  paying  it.''  A  man  cannot 
my^  I  paid  this  money  in  ignorance  of  law  ;  but  ignorance  in  p<mit 
of  ftct  will,  in  certain  cases,  enable  a  party  to  recover  back  the 
vumey.  Now,  this  plaint  contains  an  averment  which  was  relied 
apon  by  the  plaintiff's  Counsel ;  it  is  of  great  importance  in  the 
eaie,  and  seems  to  me  to  bring  the  case  within  one,  if  not  two,  of 
the  roles  laid  down  by  Mr.  Smiik.  What  is  tiiis  averment?  It  is, 
^Tbat  the  plaintiff  made  such  payment  to  the  jaid  John  Smith 


H.T.  1858. 
QueetCsBendk 


(a)  2  Smith's  L.  C.  Oh  ed.,  p.  340. 
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H.  T.  1858.  '^Tajlor,  confiding  in,  and  giving  credit  to,  the  allegations  and  le- 
.  <<  presentations  of  the  said  John  Smith  Taylor."     What  were  these 
allegations  and  representations?      They  were,  that  "Mary  Scott 
was  dead,"  and  that  "John  Smith  Taylor  was  her  legal  admin- 
istrator ;  '*  these  are  matters  of  fact ;  the  plaint  then  alleges  that 
both  these  statements  are  untrue.    Now  we  may  sappose  that,  n 
to  the  fact  of  Mary  Scott,  who  had  obtained  the  jadgment,  being 
alive  or  dead,  there  was  a  mistake ;  and  although  it  was  a  falsehood 
upon  the  defendant's  part  to  say  that  she  was  dead,  when  in  fact 
she  was  living,  still  that  might  have  been  a  statement  made  6om 
Jide  and  without  fraud ;  but  I  cannot  deal  so  lightly  with  the  other 
statement,  that  John  Smith  Taylor  was  her  legal  representative. 
Was  it  true  that  he  had  obtained  letters  of  administration,  and 
did  he  show  them  to  the  plaintiff?    We  do  not  know  how  that 
is.     If  he  had  obtained  them,  they  were  unwarranted,  and  the 
Ecclesiastical  Court  must  have  been  deceived  and  defrauded  bf 
somebody,   because  it    had  no   authority  to   grant    those    letters. 
Then  suppose  Taylor  had  not  obtained  these  letters  of  adminis- 
tration :  he  stated  that  he  was  the  legal  representative  of  Miij 
Scott;  that  statement  was  in  point  of  fact  untrue,  he  must  hafe 
known  whether    he  was    so  or  not.      Letters  of  administratioD 
cannot  be  obtained  without  an  affidavit  of  the  death  of  the  pereoD 
to  whom  the  administration  is  sought,  and  this  affidavit  is  generally 
made  by  the  party  obtaining  the  letters  of  administration.     Hov 
then  am  I  to  take  this  allegation  ?     Was  there  a  fair  representatioo 
made  to  induce  the  plaintiff  to  pay  the  money  ?     I  will  give  the 
defendant  credit  for  supposing  that  Mary   Scott  was  dead;  bnt 
as  to  the  manner  in  which  the  letters  of  administration  were 
obtained,  we  are  left  entirely  in  the  dark;  and  it  appears  to  me 
that,  whether  the  defendant  obtained  the  letters  of  administratioo 
upon  affidavit,  or  did  not  obtain  them  at  all,  in  either  case  he 
made  a  false  statement ;  and  if  any  deception  was  practised  as 
to   having  the  letters  of   administration,   or  in   obtaining  them, 
that  was  not  only  a  false  representation,  but  a  fraud.    Now  no 
case,  nor  even  dictum^  has  been  suggested  upon  the  part  of  the 
defendant,  to  induce  the  Court  to  say  that  such  misrepresentatioD 
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as  this   would  not  and  ought  not  to  take  the  case  out  of  the  H.  T.  1858. 

Queen'sBenck^ 
general  rule,  that  money  which  has  been  paid  under  compulsion 

of  law  cannot  be  recovered  back.  I  take  it  there  was  compulsion 
of  law,  because  a  writ  of  revivor  was  issued,  assuming  the  de- 
fendant to  have  been  the  proper  legal  representative;  and  it 
appears  that  the  present  plaintiff  entered  an  appearance  to  the 
writ,  and,  after  the  appearance,  under  this  compulsion  of  law, 
the  sum  demanded  was  paid;  but  was  there  not  a  clear  mistake 
in  point  of  fact,  and  was  there  not  an  untrue  statement  ?  Looking 
to  the  practice  of  the  Ecclesiastical  Court,  or  Court  of  Probate, 
as  I  must  now  call  it,  upon  this  subject,  a  practice  of  which  I 
have,  I  may  say,  judicial  knowledge,  and  looking  at  the  extreme 
accuracy,  and  even  punctiliousness,  of  that  Court,  in  granting 
letters  of  administration,  I  find  that  if  the  letters  were  obtained, 
'  they  must  have  been  obtained  by  fraud.  We  have  no  difficulty, 
therefore,  in  dealing  with  the  case  upon  this  specific  point;  and 
upon  this  ground,  which  in  fact  was  thrown  out  early  in  the 
case  by  my  Brother  O'Brien,  I  think  that  this  demurrer  is 
not  well  taken,  and  that  judgment  must  be  given  for  the  plaintiff. 


CBribn,  J.,  concurred. 


Demurrer  overruled. 


FITZGERALD  v.  M*CULLAGH.* 

Jan,  14f  15. 

Tax  Bommons  and  plaint  in  this  case  was  brought  upon  foot  of  a  »p^  ^  ws&on 

broach  of  contract  for  the  sale  of  lands,  and  for  recovery  of  the  ^n^]Jji^r^^ 

deposit  lodged  with  the  auctioneer.    It  stated  an  agreement  for  |^%  ^^  ^^  . 

the  sale  of  the  lands  of  Greenfield,  held  under  an  agreement  for  fmrnishixiff  the 

abetract  of  title 
within  the  time  prescribed  by  the  oonditioiis  of  sale,  the  defendant  was  allowed  to 
plead,  by  way  of  equitable  defence,  facts  which  amounted  to  a  waiver,  on  the  part  of 
the  plamtiff,  of  his  right  to  insist  npon  the  strict  terms  of  the  contract. 


VOL.  7. 


*  Pxaaiv,  J.,  sobts. 


58  L 
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H.  T.  1858.  a  lease  for  lives  renewable  for  ever,  with  condidona  of  sale  for 

Qu£en'»  Bench  ..,./.    z.,^  «  • 

< payment  of  a  deposit  of  £10  per  cent,  on  the   parchase-money, 

fITZGBBiXD 

V.  and  for  payment  of  the   residue  thereof  within  a  limited  time, 

and  that  the  deeds  of  assignment  should  be  prepared  at  cost  of 
the  purchaser,  and  that  the  vendor  should,  at  his  own  expense, 
within  ten  days  from  the  day  of  sale  (if  required),  prepare  and 
deliver  to  the  purchaser,  or  his  agent,  an  abstract  of  the  title,  and 
deduce  title  to  the  premises  sold,  down  from  the  13th  of  Deoemlier 
1850 ;  and  also  should  procure  a  lease  to  be  executed  to  him, 
pursuant  to  the  agreement,  and  should  assign  the  same  to  the 
purchaser. 

Averment. — That  the  plaintiff  became  the  purchaser,  and  dnlj 
paid  the  deposit  and  auction  fees,  and  signed  an  agreement  for 
the  payment  of  the  residue  of  the  purchase-money.  Breaches^— 
That  the  defendant  did  not  within  ten  days  deliver  the  abstract 
nor  within  a  reasonable  time  procure  the  lease  to  be  execute^ 
pursuant  to  the  agreement,  or  assign  same  to  the  plaintifl^  according 
to  the  said  conditions  of  sale. 

The  plaint  also  contained  a  count  for  money  had  and  reoeived. 

E.  Beytagh  applied  for  liberty  to  plead  defences,  of  which  tbe 
following  are  abstracts : — 

First. — A  traverse  of  the  alleged  breach  of  contract^  by  noo- 
delivery  of  an  abstract  of  title  within  the  prescribed  period. 

Secondly. — An  equitable  defence  to  the  same  alleged  breach  of 
contract,  on  the  ground  of  a  waiver  of  the  right  to  insist  upoo 
it,  showing  the  facts  evidencing  such  waiver. 

Thirdly. — ^An  equitable  defence  to  the  alleged  breach  of  contnet, 
by  non-procurement  of  a  lease  firom  the  head  landlord,  and  noo- 
assignment  of  it  to  the  plaintiff,  on  the  ground  of  a  substantial 
and  sufficient  equitable  fulfilment  of  the  contract  by  the  defendant 
and  a  waiver  by  the  plaintiff  of  any  right  to  insist  upon  a  more 
formal  compliance  with  its  terms. 

Fourthly. — A  traverse  of  the  count  for  money  had  and  received. 

Jam.  15.  Perrin,  J.,  now  granted  the  motion. 
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H.  T.  1858. 

Q^een'8  Bench 


ROE,  Administrator  of  Boyle,  v.  HOGG.* 


Feb.  1. 


This  was  a  motion  by  way  of  appeal  from  the  order  of  Cbabcf-  Where  a  de- 
murrer  has 

TON,  J^  in  Chamber,  dated  28th  of  January  1858,  on  the  settlement  been  taken  to 

a    replication, 

of  the  issues  for  trial.    The  plaintiff  sued  as  administrator  of  Mary  and  rndgment 

Boyle,  deceased,  under  Lord  Campbell's  Act  (9  <&  10  Fife,  c.  93),  demurrer    in 

alleging  that  the  death  of  the  said  Mary  Boyle  had  been  caused  by  pi^^^  qq  ^ 

the  horse  of  the  defendant,  while  being  trained  and  broken,  knocking  ^^^}^J^^ 

down  and  running  over  the  said  Mary  Boyle,  in  Sackville-street  in  ^^  ^f^w** 

the  city  of  Dublin.      The  defendant  had  pleaded  pleas  traversing  stated  in  the 

replication. 

the  causes  of  action  in  the  summons  and  plaint ;  and  abo,  thirdly, 
a  special  defence,  alleging  that  one  Peter  Lalouette  was  a  trainer 
of  horses  in  the  city  of  Dublin,  and  that  the  defendant  had  delivered 
the  said  horse  to  the  said  P.  Lalouette  to  be  trained,  for  reasonable 
reward,  and  delivered  the  said  horse  into  the  possession  of  the  said 
P.  Lalouette  for  that  purpose.  That  the  said  horse,  while  in  the 
sole  possession  and  under  the  control  of  the  said  P.  Lalouette,  com- 
mitted the  injuries  in  the  plaint  mentioned,  and  that  said  Lalouette 
never  was  the  defendant's  servant  in  the  premises.  To  this  third 
defence,  the  plaintiff  filed  a  replication,  averring  that  the  defendant 
was  present  at  the  time  when  the  said  horse  killed  the  said  Mary 
Boyle,  and  that  it  was  under  the  defendant's  direction  that  the  said  * 

P.  Lalouette  broke  and  trained  the  said  horse,  in  Sackville-street  in 
the  city  of  Dublin,  on  the  occasion  of  the  accident.  No  other  repli- 
cation was  filed.  The  defendant  demurred  to  this  replication  ;  and 
the  plaintiff  obtained  judgment  on  the  argument  of  the  demurrer. 
The  plaintiff  then  served  notice  of  trial,  tendering  issues  on  the 
several  defences  which  traversed  the  plaint,  and  also  tendering, 
as  the  eighth  issue,  ^'is  the  replication  to  the  third  defence  true 
in  substance  and  in  fact?"  The  defendant  objected  to  this  last 
issue ;  but  Cbampton,  J.,  in  Chamber,  allowed  it  to  stand.     From 

*  Coram  CaAMPTON  and  O'BaiBN,  JJ. 
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H.  T.  1858.  that  ruling  the  defendant  now  appealed,  seeking  to  have  the  ruHag 
<-     ^  -     f     of  the  learned  Judge  varied,   bj  striking  out    that   issue,  on  the 

KOK 

ground  that  no  issue  in  fact  was  raised  by  the  pleadings. 

Macdonogh  (with  him  2>.  C,  Heron). 

The  plaintiff  having  already  obtained  judgment  on  the  demurrer 
to  this  replication,  the  issue  in  fact  arising  upon  that  replication 
cannot  now  be  tried  by  a  jury.    Whatever  benefit,  therefore,  the 
plaintiff  obtained   by  that  judgment,  he  cannot  now  apply  it  to 
the  other  issues  arising  on  the  record,  and  which  most  be  tried 
by  the  jury.    The  plaintiff  evidently  seeks  to  have  this  iasue  tried, 
as  being  favourable  to  him,  and.  to  import  into  the  rest  of  the  ease 
the  matters  of  fact  stated  in  the  replication.     The  Common  Law 
Procedure  Act  has  made  no  alteration.    The   law  is,   if,  besides 
the  issue  in  law  on  the  demurrer,  there  are  issues  in  fact  <m  the 
other  pleas,  and  judgment  has  been  given  for  the  plaintiff  in  the 
former,  then  this  judgment  is  interlocutory,  and  the  plaintiff  should 
proceed  to  a  trial  of  the  issues  in  fact,  and  to  inquire  of  the  damaga 
upon  the  issue  in  law :  2  Areh,  Prac,  by  Chiity^  p.  835,  8th  ed. 
When  the  plaintiff  obtains  judgment  at  any  stage  of  the  proceed- 
ings, unless  the  defendant  get  leave  to  amend,  the  plaintiff  mast 
have  his  damages  inquired  into  as  a  matter  of  form :    2  Ckii^'i 
Forms,  p.  295,  6th  ed. 

R.  Armstrong  (with  him  S.  Ferguson),  contra. 

Under  the  old  practice,  there  would  be  judgment  for  the  plaintif 
on  the  third  defence  generally ;  but  the  question  here  is,  whether, 
under  the  present  practice,  the  overruling  of  the  demurrer  admits 
the  replication  to  be  true  in  substance  and  in  fact?  The  safer 
course  would  be  to  have  the  issues  in  fact  sent  to  the  jury.  We 
give  the  defendant  all  the  benefit  of  the  traverse  and  the  demurrer. 
If  the  abstract  of  Nisi  Prius  contain  a  recital  that  the  replicatioo  is 
true  in  substance  and  in  fact,  that  would  answer  all  purposes. 

Per  Curiam. 

Let  the  motion  be  granted,  without  costs. 
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M.  T.  1857. 

CommonPkas, 


HOLMES  V.  SMITH. 


(Common  Pleas.J 


Nov.  2],  25. 


This  was  an  action  brought  by  the  plaintiff,  as  administratrix  of  her  In  an  action 

brought  by  an 

late  husband  Joseph  Holmes,  against  the  defendant,  to  recover  £1357*  administratrix 

for  money  lent, 

2s.  10^.,  for  work  and  labour,  money  paid,  &c.,  by  the  deceased  paid,  &c«,  and 

in  his  lifetime,  for  the  defendant.  The  summons  and  plaint  stated  labour  done  by 
that  the  defendant  was  indebted  to  the  plaintiff,  as  administratrix  hislSetime  to 
af  the  late  Joseph  Hohnes,  in  the  sum  of  £1129.  18s.  4^.,  for  ?Jlfd^',^the*^ 

money  lent  by  said  Joseph  Holmes  in  his  lifetime  to  the  defendant,  ^^^^  pleaded, 
^  '  '^  '  as  to  a  portion 

at  his  request;  and  in  the  sum  of  £1129.   18s.  ^id.,  for  money  ofthecanae  of 
^  2    >  /    action,  the  8ta- 

paid  by  said  Joseph  Holmes  in  his  lifetime,  for  the  defendant,  at  tute  of  Limi- 

tations.      The 

his  request,  and  for  money  received  by  the  defendant  for  the  use  plaintiff,   in 

order  to  take 

of  the  said   Joseph  Holmes  in  his   lifetime ;   and  in  the  sum  of  the  case  oat  of 

JB227.  4s.  6d.,  for  work  and  materials  provided  by  the  said  Joseph  of  the^^te. 
Holmes  in  his  lifetime,  as  attorney  and  solicitor  for  the  defendant,  foUowSg^'paa^ 
at  his  request ;  and  in  the  sum  of  £1357.  28.  lO^d.,  for  money  ^J^*bySe 

found  to  be  due  from  the  defendant  to  the  said  Joseph  Holmes  in  defendant    to 

'^  her    attorney, 

lifetime,  on  accounts  stated  between  tliem:  and  for  a  further  within    six 

years  next  be- 

of  action,  the  plaintiff,  as  such  administratrix,  alleged  that  fore  the  com- 
mencement of 

the  defendant  was  indebted  to  her  in  the  above  sum  of  £1129.  the  suit :— *<  If     « 

Mrs.   H.  (the 

18b.  4d.,  for  money  lent  by  the  said  Joseph  Holmes,  and  for  money  plaintiff)   can 

paid,  &c.,  and  for  money  received,  &c.,  and  in  the  sum  of  £227.  her  late  hns- 

4a.  6d.,  for  work  and  labour,  &c.   Averment. — That  the  said  Joseph  j^  f^^  J^ 

or  otherwise, 
I  am  willine  to  have  it  settled  at  once.  This  can  easily  be  done  by  producing  the 
receipts  for  the  amounts  of  money  he  had  of  mine  in  his  hands." — j6eid,  that  as  the 
'  condition  specified  in  the  letter,  regarding  the  production  of  receipts,  did  not  appear 
to  have  been  performed  by  the  plamtiff,  prior  to  the  commencement  of  the  action, 
the  document  was  not  eridence  of  such  a  promise  to  pay  the  debt  on  request, 
as  would  defeat  tiie  bar  of  tiie  Statute  of  Limitations. 

Semble — That  in  order  to  entitle  a  personal  representative  to  rely  upon  an  acknow- 
ledgment made  to  himself  by  tiie  debtor,  as  taking  the  case  out  of  the  operation 
of  the  Statute  of  Limitations,  a  count  is  required  similar  to  that  used  under  the 
former  rules  of  pleading,  stating  that  the  ddendant  promised  to  pay  the  personal 
representatiTe  on  request. 
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M.  T.  1857.  Holmes,   in  his  lifetime,  had  in  his  possession  certain  title-deeds, 

leases  and  other  papers  of  the  defendant ;  and  that  as  administratrix 
as  aforesaid,  and  upon  the  death  of  the  said  Joseph  Holmes,  she 
became  possessed  of  the  said  deeds,  leases  and  papers,  and  wtt 
entitled  to   a  lien   thereon  for  the  said  moneys,  and  afterwards 
delivered  up  and  handed  over  the  said  title-deeds,  leases  and  other 
papers  to  the  defendant,  at  his  request,  and  upon  his  undertaking 
to  pay  the  said  last  mentioned  sums,  then  due ;  and  that  in  con- 
sideration thereof,  the  defendant  then  promised  the   plaintiff^  u 
such  administratrix  as  aforesaid,  to  paj  her  the  said  several  last 
mentioned  moneys,  upon  request.  The  plaintiff  also  alleged  a  similir 
promise,  for  a  like  consideration,  to  pay  on  request  £227.  4s.  6d^ 
for  costs  and  work  done  by  the  said  Joseph  Holmes  as  attomcj 
for  the  defendant.     There  was  a  further  averment  that  the  de- 
fendant, by  a  letter  dated  the  3rd  of  December   1855,  promised 
the  plaintiff  to  pay  her  tBe  sums  due  on  the  accounts*  aforesaid. 
The  defendant  denied  the  several  material  allegations  in  tbej 
summons  and  plaint.     As  to  the  several  causes  of  action,  except 
those  for  work  done,  &c.,  by  the  said  Joseph  Holmes  as  attonej 
for  defendant,    he  also  pleaded  the  Statute   of  Limitations.    As 
to  the  latter  causes  of  action,  he  pleaded  payment  and  set-o£^  te 
which  last  plea  the  plaintiff  replied.     The  cause  was  tried  before 
MoNAHAN,  C.  J.,  at  the  Sittings  afler  Trinity  Term  1857,  when  tbe 
plaintiff  produced  receipts  and  documents,  and  called  witnesses  to 
vouch  and  prove  all  the  items  of  the  account,  the  earliest  of  whick 
was  of  the  date  of  Nov.  8,  1833 ;  and  having  actuallj  proved  tiie 
greater  number  of  the  items,  and  having  also  proved  the  retainer 
of  Joseph  Holmes  by  the  defendant  as  his  attorney  and  solidtoc; 
and  business  done  by  said  Joseph  Holmes  for   the  defendant,  it 
was  arranged,  at  the  suggestion  of  the  Lord  Chief  Justice,  tint 
the  costs  should  be  taxed,  and  that  the  Master  should  examine 
the  account.     The  plaintiff  then,  in  order  to  avoid  the  Statute  i 
Limitations,  relied  on  two  matters ;  first,  she  called  witnesses  to 
prove  that  her  attorney  Mr.  Ellis  had  the  possession  of  c^taio 
deeds  the  property  of  the  defendant ;  that  the  defendant's  attornej, 
Mr.   Mayne,   in  order  to  get  possession  of  these  deeds,  verbtOj 
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promised  that,  if  the  deeds  were  given  up,  the  plaintiff's  general  M.  T.  1857.  ^ 

,  CommonPleas. 

demand  should  be  paid ;  that  in  consideration  of  this  promise,  the 

deeds  were  given  up,  and  that  this  transaction  occurred  in  1854. 

The  defendants  attorney  was  examined,  and  stated  that  the  promise 

was  confined  to  the  demand  for  costs,  but  admitted  the  other  parts 

of  the   transaction.     Secondly,  the  plaintiff  proved  the  following 

letter,  written  by  Mr.  Ellis,  the  defendant's  attorney,  viz. — 

"  3rd  Dec  1855. 
'*  Dear  Ellis. — Mayne  has  written  me,  to  say  a  note  I  wrote 
"yon  early  in  1854,  relative  to  Mrs.  Holmes'  claim  for  costs,  alleged 
"to  be  due  by  me  to  her  late  husband,  has  been  mislaid;  though 
"  he  and  I  were  under  the  impression  it  had  been  given  to  you  at 
^  the  time  you  handed  over  the  deeds  relating  to  my  property.  I 
**  was  always  anxious  to  settle  accounts  with  Mr.  Holmes,  he  having 
**  received  £3200,  on  account  of  money  advanced  on  mortgage  by 
**  Messrs.  Needham  &  Wisdom ;  on  speaking  to  him  on  the  subject, 
*'  his  invariable  reply  was  '  I'll  take  care  and  pay  myselfl'  I  gave 
^Mr.  Holmes  a  list  of  creditors  I  wished  paid;  I  know  of  one 
^  in  particular,  a  coach-maker  in  Bath,  whose  account  never  was 
**  aettled  by  him.  If  Mrs,  Holmes  can  prove  that  I  owed  her 
^  iaie  husband  any  money  for  costs  or  otherwise,  I  am  willing  to 
^have  it  settled  at  once;  this  can   easily  be  done  by  producing 

ihe  receipts  for  the  amount  of  money  he  had  of  mine  in  his  hands, 

£3200 Yours  truly,     (Signed)     H.  J.  Smith." 

Counsel  for  the  plaintiff  contended  that  the  above  letter  took 
the  case  out  of  the  Statute  of  Limitations.  The  Lobd  Chief 
Justice  left  to  the  jury  the  question,  whether  Mr.  Ma3me'8  under- 
taking went  to  the  costs  only,  or  to  both  the  costs  and  the  demand 
for  money  paid  to  the  use  of  the  defendant  ?  The  jury  found,  in 
fitvour  of  the  defendant,  that  the  parol  undertaking  applied  to 
the  costs  only.  His  Lordship  also  left  to  the  jury  the  question, 
whether  the  defendant's  own  letter  applied  to  both  demands  or  only 
to  the  claim  for  costs?  The  jury  found,  in  favour  of  the  plaintiff, 
that  it  applied  to  both  demands*  His  Lordship  then  directed  a 
verdict  for  the  plaintiff,  upon  the  fifth  issue,  which  related  to  the 
plea  of  the  Statute  of  Limitations ;  and  he  reserved  leave  to  the 
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M.  T.  1857*  defendant  to  move  to  have  the  same  turned  into  a  verdict  for  hinndf 

upon  said  issue,  in  case  the  Court  should  be  of  opinion  that  the  letter 
of  the  defendant  was  not  a  sufficient  promise  or  aeknowledgmeot, 
within  Lord  Tenterden's  Act  (9  Q*  4,  c  14,  a.  1,  re-enaetod  fay 
16  &  17  Vie.^  c.  113,  s.  24),  to  take  the  ease  out  of  the  operatifli 
of  the  Statute  of  Limitations.  A  verdict  was  then  found  for  tbe 
plaintiff,  for  £1357.  2s.  lOd.  damages,  and  sixpence  coats;  and  it 
was  ordered  by  the  Lord  Chief  Justice  that  the  costs  sued  for 
should  be  taxed,  and  that  it  be  referred  to  Master  Borke  to  tike 
the  account,  aud  that  the  amount  of  the  verdict  should  be  Taiied 
according  to  the  reduction,  if  anj,  made  upon  the  said  taxatioo 
and  the  taking  of  tbe  account. 

A  conditional  order  having  been  granted,  porsnant  to  leave 
reserved,  to  set  aside  the  verdict  had  for  the  plaintiff,  on  the  issoe 
joined  on  the  plea  of  the  Statute  of  Limitations,  and  to  enter  s 
verdict  for  the  defendant  on  said  issue,  cause  was  shown  agaimt 

making  the  same  absolute,  bj-^ 

« 

Napier  (with  whom  were  Whiteside  and  R,  R.   Warren), 

Fitzgihban  and  H.  Smyihe,  contra,  appeared   to  support  the 

conditional  order. 

The  following  cases  were  cited :  Leehmere  v.  Fletcher  (a) ;  JBM 
V.  Gammon  (ft) ;  Colledge  v.  Horn  (e) ;  Gardner  v.  BPMahon  (d) ; 
Edmonds  v  Goater  (e) ;  SidweU  v.  Mason  (f) ;  Ttnmer  ▼.  Snusrt{g)\ 
Smith  V.  fforne{h);  Heylin  v.  Hastings  (i);  2  FFnu.  Sound,, 
p.  64  d ;  Hayden  v.  Williams  {h) ;  Spong  v.  Wright  (i) ;  Cr^ 
V.  Davis  (m)  I  Linley  v.  Bonsall(n)i  Hart  ▼.  Prendergast(o). 

Cur.  ad.  mdL 

\d)  1  Cr.  &Mee.  637. 

(6)  5  Sco.  213 ;  S.  C,  3  Bmg.  N.  Cu.  883. 

(c)  10  B.  Moo,  437 ;  8,  C,  3  Bing.  110,    (rf)  3  Q.  B.  661. 

(e)  15  Beav.  415.  (J)  2  Exch.  Bep.,  N.  S.,  30& 

(iir)  6B.  &  C.  603.  (A)  18  Q.  B.  134. 

(i)  Com.  Bep.  55;  S.  C,  1  Ld.  Raym.  389,  421 ;  S.  C,  I  Salk.  29; 

8.  C,  5  Mod.  425. 


(A)  7  Bing.  163. 
(m)  12M.  &W.  159. 


(o}14M.  ftW.74I. 


(0  9  M.  &  W.  629. 
(»)  2  Soo.  399. 


COMMON  LAW  REPORTS. 


465 


MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  case  comes  before  the  Court  on  a  motion  to  enter  a  verdict 
for  the  defendant,  instead  of  the  verdict  found  for  the  plaintiff,  pur- 
jnant  to  leave  reserved  bj  me  at  the  trial.  I  held,  at  the  trial,  that 
the  letter  written  by  the  defendant  was  a  sufficient  answer  to  a  de- 
fence of  the  Statute  of  Limitations  relied  on  by  him,  reserving  leave 
to  the  defendant  to  have  the  verdict  entered  for  him,  if  the  letter 
were  no  sufficient  answer. 

The  plaintiff  sued  as  administratrix  of  her  deceased  husband, 
Joseph  Holmes.     The  summons  and  plaint  alleged  that  the  defend- 
ant was  indebted  to  the  said  Joseph  Holmes  in  his  lifetime,  for 
money  lent  by  the  said  Joseph  Holmes  to  the  defendant,  and  for 
money  paid  by  the  said  Joseph  Holmes  for  the  use  of  the  said 
defendant,  amounting  to  the  sum   of  £1129.  18s.  4d.,   and  in  a 
further  sum  of  £227.  4s.  6d.,  for  work  and  labour  done  by  the  said 
Joseph  Holmes  as  the  attorney  and  solicitor  of  the  said  defendant, 
on  his  retainer.   It  is  then  alleged,  for  a  further  cause  of  action,  that 
these  moneys  being  due  to  the  plaintiff  as  administratrix  of  the  said 
Joseph  Holmes,  and  while  she,  as  such  administratrix,  had  in  her 
possession  several  title-deeds  of  the  defendant,  he,  in  consideration 
of  her  delivering  up  to  him  those  deeds,  undertook  to  pay  her  those 
several  debts  or  sums  so  due  to  the  said  Joseph  Holmes.   There  is  a 
ftirther  count  or  paragraph  stating  the  promise  of  the  defendant  to 
her  to  pay  the  sum  so  due  for  costs.     The  summons  and  plaint  then 
contains  an  averment  that,  by  letter,  dated  the  3rd  of  December 
1865,  the  defendant  promised  the  plaintiff  to  pay  her  the  sum  due 
<m  the  accounts  aforesaid. 

To  this  summons  and  plaint  the  defendant  pleaded  a  defence, 
which  certainly,  under  the  old  system  of  pleading,  would  be  consi- 
dered rather  singular,  consisting  as  it  did  of  distinct  traverses  oi 
each  of  the  allegations  contained  in  the  summons  and  plaint ;  anc^ 
as  to  the  demand  for  money  lent  and  money  paid,  the  defendant 
also  pleaded  the  Statute  of  Limitations.  This  latter  defence  was 
not  pleaded  to  the  demand  foi^costs  due  to  the  late  Mr.  Holmes,  as 
the  attorney  and  solicitor  of  the  defendant. 

'     At  the  trial,  it  appeared  that  the  late  Mr.  Holmes  had  been  the 
toim  7*  69  L 


M.  T.  1867. 

ComnumPleaa, 
s v--—^ 

HOLliXS 

V, 

SMITH. 
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M.  T.  1857.  solicitor  of  the  defendant,  who  is  a  gentleman  of  landed  propertj. 

It  further  appeared  that  the  defendant,  being  indebted  to  serenl 
persons  in  various  sums  of  money,  wished  to  raise  a  sum  bj  mort* 
gage,  which  was  supposed  to  be  sufficient  to  pay  off  the  debts  he  lo 
owed.    It  appeared  that  Mr.  Holmes  received  the  amount  of  Uie 
mortgage  money ;  but  afler  a  very  expensive  investigation  at  the 
trial,  and  a  reference  to  the  Master  of  the  Court,  by  consent  of  tbe 
parties,  it  appeared  that  the  debts  paid  by  Mr.  Holmes,  and  the 
other  sums  laid  out  by  him  for  the  use  of  the  defendant,  exceeded 
the  amount  of  the  mortgage  money  received  by  bim  for  defendant's 
use,  by  a  sum  exceeding  £1100 ;  and  that  this  saniy  together  with 
certain  bills  of  costs,  amounting  to  about  £227,  was  bonajide  doe  bj 
the  defendant  to  Mr.  Holmes,  his  solicitor,  at  tbe  time  of  his  decease, 
which  occurred  more  than  six  years  before  tbe  commencement  of 
the  present  suit.     It  further  appeared  that,  at  the  period  of  Hr. 
Holmes'  death,  a  number  of  the  defendant's  title-deeds  were  in  hit 
possession,  and  after  his  death  were  in  the  possession  of  the  plainti^ 
as  his  administratrix,  or  rather  of  Mr.  Ellis  her  attorney,  who  wai 
employed  by  her  to  act  as  her  solicitor  and  attorney  in  calling  in  the 
assets  of  her  late  husband.    It  further  appeared  that  the  defendant 
Mr.  Smith,  having  occasion  for  the  title-deeds  so  in  the  possession 
of  the  plaintiff  Mrs.  Holmes  and  her  solicitor  Mr.  Ellis,  he,  the 
defendant,  and  Mr.  Mayne  his  solicitor  on  his  behalf,  applied  to  Hr. 
Ellis  for  the  deeds,  of  which,  however,  he  refused  to  part  with  the 
possession,  unless  Mr.  Smith  would  write  to  him  a  letter  under- 
taking not  to  rely  on  the  Statute  of  Limitations  in  answer  to  Mxs 
Holmes'  demand.     Mr.  Mayne,  on  the  part  of  Mr.  Smith,  expressed 
his  willingness  to  give  such  a  letter,  and  Mr.  Ellis  retained  tbe 
deeds,  intending  to  do  so  until  he  got  the  required   letter.    Hr. 
Ellis,  however,  having  had  occasion  to  go  to  London,  and  there 
being  a  very  great  intimacy  between  him  and  Mr.  Mayne— thej 
being,  I  believe,  also  next-door  neighbours — Mr.  Mayne  obtained 
the  deeds  from  Mr.  Ellis'  clerk,  stating,  according  to  the  recollectioa 
of  the  clerk,  that  Mr.  Ellis  had  desired  him  to  get  the  deeds,  tod 
without  giving  the  promised   letter.      Mr.  Mayne's   recoUectioOr 
however,  was,  that  previous  to  getting  the  deeds,  he  had  gives 
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to   Mr.   Ellis'  clerk    the    promised   letter,   which,   however,    Mr.   M.  T.  1857. 
,  ,         Commtml^eas, 

£lli8  and  his  t^lerk  stated  they  never  received  or  saw.  In  some  time 

after,  Mr.  Ellis  applied  to  Mr.  Mayne,  and  required  him  to  obtain 
from  his  client  Mr.  Smith  such  letter  as  he  had  promised;  and 
in   pursuance   of  such  request,   the   defendant   Mr.   Smith   wrote 
and  forwarded  to  Mr.  Ellis  the  letter  dated  the  3rd  day  of  December 
1855,  on  which  the  question  as  to  the  Statute  of  Limitations  de- 
pends.    The  first  question  that  arose  at  the  trial,  totally  irrespective 
of  the  letter,  was  as  to  what  was  the  promise  made  by  Mr.  Mayne  as 
the  attorney  and  agent  of  the  defendant,  in  consideration  of  getting   ' 
up  the  title-deeds  ?     On  this  there  was  a  great  difference  of  recol- 
lection between  Mr.  Ellis  and  Mr.  Mayne ;   Mr.  Ellis  stating  that 
the  promise  applied  to  the  entire  of  Mrs.  Holmes'  demand;   Mr. 
Mayne,  on  the  other  hand,  stating  that,  at  the  time  of  the  obtaining 
possession  of  the  deeds,  no  claim  had  been  made  by  Mrs.  Holmes, 
except  on  foot  of  costs,  and  that  neither  he  nor  Mr.  Smith  were 
aware  of  Mrs.  Holmes,  or  Mr.  Holmes  in  his  lifetime,  having  any 
claim  for  taoney  advanced  by  him.     On  this  conflict  of  evidence,  I 
left  the  question  to  the  jury  as  to  what  the  promise,  in  fact,  was,  in 
[consideration  jof  the  getting  up  the  deeds.     They  acted  on  Mr. 
Mayne's  account  of  the  transaction,  and  found  that  the  promise  was 
confined  to  the  costs,  for  which  the  plaintifl*  has  obtained  a  verdict 
^without  objection.     The  plaintiff's  Counsel  then  insisted  at  the 
trial,  that  the  letter  of  the  defendant  afforded  a  sufficient  answer  to 
the  defence  of  the  Statute  of  Limitations ;  and  that  the  letter  em- 
braced not  merely  the  costs,  but  also  the  demand  for  money  paid, 
the  subject  of  the  present  action.    I  left  to  the  jury  the  question 
whether  the  letter  referred  to  the  last  mentioned  demand?  the 
jury  were  of  opinion  that  it  did ;  and  thereupon  I  ruled,  for  the 
l^irpose  of  the  trial,  that  the  letter  was  an  answer  to  the  statute, , 
and  directed  a  verdict  for  the  plaintiff,  reserving  liberty  for  the 
defendant  to  apply  to  have  it  changed  into  a  verdict  for  him,  if  at 
the  trial  I  ought  to  have  held  that  the  letter  was  no  answer  to  the 
defence  of  the  Statute  of  Limitations ;  and  this  now  is  the  question 
we  have  to  decide.    No  objection  was  raised  at  the  trial,  that  the 
aommons  and  plaint  was  not  properly  framed,  so  as  to  raise  the 
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M.  T.  1857.  question,  and  we  do  not  mean  to  raise  any  soch  objectioii  here;  bit 

I  cannot  avoid  saying  that  I  think,  where  an  action  is  brought  liy  t 
personal  representative,  the  testator  or  intestate  being  more  than  ax 
years  dead,  it  would  be  advisable  in  the  sammons  and  plaint  to  ban 
a  distinct  paragraph,  similar  to  the  count  which  was  always  intro- 
duced into  the  old  forms  of  declaration,  namely,  one  stating  the 
existence  of  the  debt  at  the  time  of  the  death  of  the  testator  or 
intestate ;  and  in  consideration  thereof,  a  promise  to  the  perBOsal 
representative,  the  plaintiff,  to  pay  it  on  request.     Possibly,  in  the 
present  case,  the  averment  at  the  end  of  the  sammons  and  plaint, 
that  the  defendant,  by  letter,  dated  the  3rd   of  December  ISaS, 
promised  to  pay  on  request,  might  be  considered  as  an  infonnil 
count,  of  a  similar  effect.    Be  tdis  as  it  may,  no  such  objection  wu 
made  at  the  trial ;  if  it  had  been,  I  would  have  allowed  the  sommooi 
and  plaint  to  be  amended ;  and  therefore,  we  now  proceed  to  desl 
with  the  case  as  if  the  summons  and  pliunt  contained  a  diilinet 
cause  of  action,  stating  that  the  defendant,  being  indebted  to  thB 
deceased  Mr.  Holmes,  at  the  time  of  his  death,  in  the  several  sum 
stated  in  the  summons  and  plaint,  in  consideraticm  thereof,  promised 
the  plaintiff,  as  his  personal  representative,  to  pay  them  on  reqneet: 
and  the  question  is,  whether  the  defendant's  letter,  of  the  3rd  of 
December  1865,  is  evidence  of  that  promise,  and  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations  ?     This  letter,  dated  the 
3rd  of  December  1855,  is  in  the  handwriting  of  the  defendant,  and 
is  directed  to  Mr.  Elb's,  the  agent  and  solicitor  of  Mrs.  Holmes ;  and, 
so  far  as  material,  is  in  these  words : — 

"3idDe&18S5. 
''  I  was  always  anxious  to  setUe  accounts  with  Mr.  HolmeSi  he 
'*  having  received  £3200  my  account  of  money  advanced  on  mort* 
*'  gftgo  by  Messrs.  Needham  <&  Wisdom.  On  speaking  to  him  on  tbe 
*'  subject,  his  invariable  reply  was, '  I  '11  take  care  and  pay  myselfl' 
*'  I  gave  Mr.  Holmes  a  list  of  creditors  I  wished  pedd.  I  know  of 
*'  one  in  particular,  a  coach-maker  in  Bath,  whose  accoont  was  never 
''  settled  by  him.  If  Mrs.  Holmes  can  prove  that  I  owed  her  late 
*'  husband  any  money  for  costs  or  otherwise,  I  am  willing  to  have  it 
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*'  settled  at  once.  This  can  easily  be  done,  bj  producing  the  receipts  M.  T.  1857* 
**  for  the  amount  of  money  he  had  of  mine  in  his  hands,  £3200.^ 

We  have  been  referred  to  a  great  number  of  cases  bj  the  Counsel 
for  the  plaintiff,  many  of  which  contain  expressions  not  so  strong 
as  those  in  this  letter,  which  have  been  held  a  sufficient  answer 
to  the  Statute  of  Limitations.  If,  in  anj  of  those  cases,  expressions 
aamilar  or  tantamount  to  those  in  the  letter  before  us  have 
been  held  sufi|cient,  we  would  not  be  justified  in  adopting  a 
different  rule  in  the  present  case,  unless  we  were  clearly  satis- 
fied that  that  case  had  been  decided  on  some  mistaken  principle; 
MB  it  certainly  is  a  matter  of  very  great  importance  that  Courts 
of  Justice  should  not  only  adopt  the  principles  of  former  well- 
considered  decisions,  but  should  also,  as  far  as  possible,  adopt 
the  decisions  as  to  particular  cases  coming  within  such  principles. 
As  to  the  present  case,  we  do  not  think  that  any  of  the  cases  cited 
gorem  it,  with  regard  to  the  expressions  used,  and  therefore  we 
feel  bound  to  ascertain  the  principle  applicable  to  such  cases.  It  is 
quite  useless  to  refer  to  the  early  cases  on  the  subject,  it  being  quite 
impossible  to  reconcile  them  with  each  other.  The  leading  modern 
case,  which  lays  down  a  clear  rule  on  the  subject,  is  7Vinn<r  v. 
Smart  (a).  That  was  an  action  on  a  promissory  note,  which  became 
doe  in  1816.  In  181 9^  the  defendant,  the  maker  of  the  note,  on 
being  asked  for  payment,  said,  *'  I  cannot  pay  the  debt  at  pr^ent, 
but  I  will  pay  it  as  soon  as  I  can."  In  that  case,  there  was  no  doubt 
but  that  the  defendant  admitted  the  existence  of  the  debt.  On  a  full 
consideration  of  the  statute,  and  the  several  cases  decided  on  it, 
which  were  found  to  be  utterly  irreconcileable.  Lord  Tenterden 
mod  the  other  Judges  of  the  Court  came  to  the  conclusion  that  the 
acknowledgment  was  insufficient,  and  that  there  should  be  either  an 
express  promise  to  pay  on  request,  as  alleged  in  the  declaration,  or 
soch  an  admission  of  the  existence  of  the  debt  as  that  the  law 
would  imply  a  promise  to  pay  on  request,  which  could  not  be  implied 
wlien  the  admission,  however  clear  as  to  the  existence  of  the  debt, 
was  accompanied  either  by  a  refusal  to  pay,  or  a  promise  to  pay  in 
a  fiitiire  event  or  contingency,  there  being  no  evidence  of  the  hap- 
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M.  T.  1857*  pening  of  such  event  or  contiDgency.    In  the  case  of  Tanner  ▼. 

Smariy  it  was  unnecessary  to  consider  whether  it  was  necessary  to 
declare  specially  on  such  a  conditional  or  contingent  promise,  or 
whether  it  would  be  sufficient  to  declare  generally,  as  on  a  promise 
to  pay  on  request,  and  prove,  by  evidence  at  the  trial*  the  happening 
of  the  event  or  contingency.    Possibly,  whenever  it  is  necessary  to 
decide  that  point,  it  may  be  found  in  analogy  to  the  case  of  goods 
sold  on  credit,  or  to  be  paid  for  by  bills  of  exchange,  that,  when  the 
credit  b  expired,  or  the  time  arrived  when  the  bills  of  exchange,  if 
given,  would  have  been  due,  an  action  for  goods  sold  and  deliv- 
ered, to  be  paid  for  on  request,  can  be  sustained.     Such  a  general 
declaration  may  suffice,  on  this  principle,  that  when  goods  have 
been  sold  and  delivered,  or  any  such  cause  of  acUon  has  accrued, 
and  when  the  time  of  payment  has  arrived,  where  goods  are  sold  oo 
credit,  or  the  contingency  has  happened  on  which  they  are  to  be 
paid  for,  the  defendant  is  in  fact  then  presently  indebted,  and  the 
law  will  possibly  imply  a  promise  to  pay  on  request.     And,  aooord- 
^^E^y*  iQ  ^^6  c<i8G  of  a  promise  to  pay,  if  or  when  of  ability,  it  mtj 
be  sufficient  to  declare  generally,  and  give  evidence  of  the  ability, 
which  must,  of  course,   be  evidence   of   ability   bc^fore   the  com* 
mencement  of  the  action,  and  not  merely  at  the  time  of  the  trial 
The  case  of  Hat/den  v.  Williams  (a)  arose  after  Lrord  Tenterdea's 
Act.  .  In  that  case,  the  letter  of  the  defendant,  on  which  the  plaintiff 
relied,  bad  been  lost ;  and  the  Court  held  that  secondary  evidence  of 
the  letter  was  properly  received  in  evidence ;  but  the  letter  being, 
that  the  defendant  was  then  incapable  of  paying,  but  would  as  aooa 
as  he  had  it  in  his  power,  the  Court  held  the  evidence  not  suffideot, 
there  being   no  evidence  of  ability  to  pay,  and  expressly  avoided 
deciding  whether  such  a  promise  should  not  have  been  speciallf 
declared  on.     They  clearly  held  that  there  should  be  evidence  of  the 
defendant's  ability  to  pay  prior  to  the  commencement  of  the  acdoo. 
In  all  the  cases  which  have  since  arisen,  the  Courts  have  professed 
to  adopt  the  principle  so  clearly  laid  down  by  the  Queen's  Bench 
and  Common  Pleas,  in  the  two  cases  to  which  I  have  referred ;  and 
in  no  case  has  the  acknowledgment  or  promise  been  held  suffident, 
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except  where  the  Court  were  of  opinion  that  there  was  nothing  M.  T.  185t* 

CommonPUoM, 
inconsistent  with  an  absolute  unqaalined  promise  to  pay  the  debt. 

Applying  these  principles  to  the  defendant's  letter,  the  first  question 
isy  whether  it  contains  a  clear  admission  of  a  debt  ?     Does  not  the 
early  part  of  the  letter  rather  imply  the  opinion  of  the  defendant 
that  no  sum  was  due  to  Mr.  Holmes  ?    The  defendant  says,  he  was 
anxious  to  settle,  Mr.  Holmes  having  received  a  large  sum  of  bis 
money ;  that  Mr.  Hohnes  always  stated  he  would  pay  himself,  and 
that  some  of  the  debts  he  was  to  have  paid  had  remained  unpaid. 
So  far  from  this   amounting  to  the  admission  of  a  debt,  it  seems 
rather  to  imply  the  opinion  of  the  writer  that,  if  an  account  were 
taken,  no  debt  would  be  found  due.    But  even  if  the  letter  contained 
an  admission  of  the  existence  of  a  debt,  still,  as  it  is  accompanied 
with  a  promise,  the  question  is,  what  is  the  true  construction  of  that 
promise  ?     The  words  are,  *'  If  Mrs.  Holmes  can  prove  I  owed  her 
*'late  husband  any  money,  for  costs  or  otherwise,  I  am  willing  to 
**  have  it  settled  at  once."    If  the  letter  had  stopped  here,  it  might 
possibly  be  supposed  that  the  proof  required  was  to  be  given  in  an 
action,  and  that  it  would  be  equivalent  to  saying,  **  I  do  not  believe 
J  owe  anything,  but,  if  I  do,  I  am  willing  and  undertake  to  pay;" 
in  which  case  it  would  perhaps  be  held  that  if  the  debt  existed,  the 
party  was  liable  to  pay ;  but,  construing  the  part  of  the  letter  I  have 
xead  by  that  which  follows,  '*  This  is  easily  done,  by  producing  the 
voQchers  for  the  amount  of  money  he  had  of  mine  in  his  hands,"  is 
not  the  meaning  of  the  entire  letter  clearly  this : — ^If  Mrs.  Holmes, 
by  producing  receipts  for  payments  made  by  her  husband,  on  my 
account,  exceeding  the  £3200  money  of  mine  in  his  hands,  prove 
I  owed  him  anything,  I  am  willing  to  have  it  settled  at  once  ?    Fer- 
liaps  some  question  might  arise,  whether  having  it  settled  at  once 
meant  immediately  paying  the  amount;  but  assuming  that  such 
ie  the  construction,  is  it  not  clear  that,  before  the  payment  or 
aettling,  the  existence  of  the  demand  was  to  be  established  by 
the  production  of  the  vouchers  ?  and  if  so,  is  not  the  fair  mean- 
ing of  the  letter,  that  these  are  to  be  produced  to  the  defend- 
ant before  his  liability  accrues,  and  not,  that  the  liability  is  for 
the  first  time  to  be  established  by  the  evidence  at  the  trial  ?    The 
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M.  T.  1 857.  only  authority  to  whidi  we  were  refeired,  or  have  been  able  to 

find,  bearing  on  this  part  of  the  case,  is  the  old  one  of  He^im  ?. 


Hastings^  reported  in  Cowtyn^  Lord  Raymond  and  Modem  Rtf9t% 
and  fully  stated  in  the  case  of  Tanner  y.mSmart.  The  actioo  wii 
by  an  executor,  for  goods  sold  by  his  testator;  the  defendant  witlm 
six  years  had  said,  '*  If  you  can  proTe  your  debt  I  will  pij  iL' 
After  a  good  deal  of  consideration  and  some  hesitation,  the  Coot 
held  this  promise  sufficient,  the  plaintiff  at  the  trial  proving  te 
existence  of  the  debt.  This  case  was  righUj  decided,  if  tin 
true  construction  of  defendant's  promiae  waa,  **  if  at  the  trial  jn 
prove  your  debt,  I  will  pay  it ;  **  as,  if  that  be  the  meaning  it  amonBH 
merely  to  this,  if  I  owe  I  will  pay ;  but  it  does  not  in  our  opinipa 
apply  to  the  present  case,  in  which  we  think,  according  to  te 
fair  construction  of  defendant's  letter,  no  liability  was  to  am 
until  the  existence  of  a  demand  against  him  was  first  estabUshel 
hy  producing  vouchers,  showing  that  the  £8200,  received  Ij 
Mr.  Holmes  for  him,  had  been  expended.  On  the  whole,  dierdbRi 
there  having  been  no  evidence,  at  the  trial,  of  the  performanes  i 
what  we  consider  as  in  the  nature  of  a  condition  precedent  to 
the  accruing  of  the  defendant's  liability,  we  must,  in  porsnanei 
of  the  leave  reserved  at  the  trial,  order  the  verdict  to  be  entered 
for  the  defendant ;  and  with  respect  to  Mr.  Wkiteside^s  applicatioa 
for  liberty  to  appeal  from  our  order,  it  is  enough  to  say,  that  m 
such  liberty  is  necessary ;  for  the  party,  under  the  Act  of  FtJ^ 
ment,  has  a  right  to  appeal,  the  point  having  been  saved  at  the  trill 


Ball  and  Keogh,  J  J.,  concurred. 


Jackson  J.,  not  having  been  present  at  the  argument,  did  ooc 
take  part  in  the  judgment  of  the  Court 

Rule  abeolute. 
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CommonPleat. 


FITZGERALD  v.  WESTROPP  and  others. 


Jan.  26. 


This  was  an   application   that  the  defendant  should  waive  tern-  Under  the  pro- 

TiflioDS  of  sec- 
porarj  bars.  tion  89  of  the 

Common  Law 
In  this  case,  an  action  of  ejectment  had  been  brought  by  the  Procedure  Act 

plaintiff,  to  recover  the  possession  of  certain  lands  in  the  county  Conrt  will  re- 

of  Clare ;  and  the  chief  question  arose  upon  the  construction  of  f^Q^iuat  from 

the  will  of  the    late    John   Westropp,    which    was    executed  in  ^^^^^^ 

the   year    1845.      The    case    came    on   for  trial  before    Cramp-  ban  generally, 
"  '^     m  an  action  of 

ton,  J.,  at  Ennis,  at  the  Summer  Assizes  1857;  and  the  de-  ejectment, 
^ndant  gave  in  evidence,  amongst  other  matters,  five  indentures 
of  lease  of  the  premises  in  question,  executed  to  tenants  by  the 
testator  when  in  possession,  and  bearing  date  respectively  the 
l8t  of  May  1843,  the  1st  of  May  1851,  the  29th  of  March  1851, 
the  2nd  of  October  1845,  and  the  14th  of  June  1843;  the  terms 
contained  in  which  were  still  subsisting.  The  entire  premises 
for  which  the  ejectment  was  brought  were  comprised  in  the  leases 
in  question.  A  verdict  for  the  plaintiff  having  been  found, 
under  the  direction  of  the  learned  Judge,  a  bill  of  exceptions 
was  brought,  and  the  verdict  set  aside ;  and  the  plaintiff,  having 
brought  a  second  ejectment,  sought  by  the  present  application 
to  restrain  the  defendant  from  setting  up  the  technical  defence 
founded  upon  the  above  leases;  the  ejectment  not  having  been 
brought  for  the  purpose  of  disturbing  the  tenants  holding  under 
them,  but  solely  to  decide  upon  the  true  construction  of  the  will 
of  John  Westropp. 

Buti^  in  support  of  the  application. 

This  case  comes  clearly  within  the  provisions  of  the  Common 
Law  Procedure  Amendment  Act  (1856),  s.  89;  the  words  of 
>rhich  are,  ''It  shall  be  lawful  for  any  of  the  Superior  Courts, 
**  &c^  to  make  an  order  directing  temporary  bars  to  be  waived, 

TOL.  7-  60  JL 
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H.  T.  1858.  "and  the  real  title  tried  in  such  ejectment;**  and,  therefore,  the 

'  _   ^-     ^  *  order  of  the   Court    should    direct  the   defendant  to  waive   the 

FIT  OS  leases  in  question,  or  any  other  temporary  bars  that  may  impede 

WB8TBOPP.  the  trial  of  the  real  title  to  the  lands. 


C,  Barry ^  contra. 

The  notice  should  specify  the  particular  modes  of  defence 
which  the  defendant  is  not  to  avail  himself  of,  as  he  may  have 
several  other  defences  besides  the  leases  in  question.  The  order 
should  not  be  a  general  one. 

MONAHAN,  C.  J., 

I  am  of  a  different  opinion.  There  can  be  no  question  botJ 
that  these  leases  amount  to  temporary  bars;  and  the  order  thflk^. 
we  shall  make  will  be,  to  prohibit  the  defendant  firom  relyiis^ 
upon  these  or  any  other  temporary  bars. 

Rule  accordingly. 
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Exch€qm$r, 


MUNCE  V.  BLACK. 


(Exchequer.) 


Jan.  28. 


TfiB   summons  and   plaint  in  ibis  case  alleged  that  the  plaintiff  A  summoiui 

'^  and  plaint  for 

was  a  tenant  from  year   to  year  of  a  certain  farm,  which  was  malidously 

and  falsely  ez- 

8oId  to  the  defendant  in   the  Incumbered  Estates^  Court,  subject  hibiting  an 

affidavit,   oon- 

to  the  plaintiff's  said  tenancy ;  and  that  a  conveyance  wa^  duly  ex-  taining  false 

ecuted  to  the  defendant,  of  the  said  lands,  subject  to  the  plibiutiff'f)  ^1^^  Commis- 
tenancy  as  aforesaid,  by  the  Commissioners  of  that  Court.    Thai  ^^25,^cl  * 
after  said   sale   and   conveyance,   and  whilst  the  plaintiff  was  so  j^d^^greby^ 

possessed   of  said   premises,   the  defendant,  maliciously  intCindinsr  p^vsipg  an  in- 

j  unction  for 

and  devising  to  oppress   and   injure   the  plaintiff,  and  tq  cause  possession  to 

be  issued  out 

hjjn  to  be  unjustly  evicted  from  his  said  farm,  and  deprived  oC  of  said  Court, 

whereby  the 

the    benefit  of    the    crops    then    growing   thereon,  on   the   22nd  plaintiff  was 
-  ^  turned  out  of 

of  June  1857>  in  order  to  carry  into  effect  his  said  malioipus  in^  the  possession 

of  certain 

tention,  wrongfully,  deceitfully,  falsely  and  maliciously,  and  without  ]m^^  i^Ueld 

any  reasonable  or  probable  cause   whatever  for  ipsuing  the  in-  nmry^  as^ot 

junction   thereinafter  mentioned,   did  suggest  and  represent,  and  ^^^S  ^t 

calise  to  be  made  and  exhibited  to  the  said  Commissioners,  in  0^^^  ^^ 

process  of  a 

t|ieir  said  Court,  a  certain  affidavit,  duly  sworn  by  one  A.  Black,  Court  of  com- 

petent  juris- 

fj[|lsely  representing  and  stating  that,  on  the  19th  of  June  1857,  diction)  was 

at  an  end  or 

tlie  said  A.  Black  repaired  to  the  residence  of  the  plaintiff,  and  determination. 

produced  and  showed  to  him  (the  plaintiff)  the  original  deed  of  con- 
▼ayance  from  the  said  Commissioners  to  the  defendant,  together  with 
a^  memorandum  of  agreement ;  and  that  the  said  A.  Black  read  the 
said  deed  and  agreement  respectively  to  the  plaintiff,  and  re- 
quested him  to  sign  said  agreement,  and  to  become  tenant  to 
the  defendant,  at  the  rent  returned  in  the  said  deed ;  and  that  the 
plaintiff  refused  to  do  so,  and  that  the  plaintiff  used  threatening 
language  towards  the  said  A.  Black,  and  told  him  he  would  never 
pay  on0  penny  of  rent  to.  the  defeudaut  or  any  Qther  pei'son,  and 
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H.  T.  1858.  that  he  would  hold  possession  in  defiance  of  the  defendant  or  tny 

Exchequer*  ^ 

person   on  his  behalf,  as  he  had  never  got   poaaeaBion  from  the 

defendant. 

That  the  said  representations  contained   in    the   said  affidiTit 
were,  and  each  of  them  was,  to  the  knowledge  of  the  defendant, 
false   in   substance  and  fact.     That  by  means  of  such  false  tnd 
deceitful    representations    and    affidavit,  afterwards,  on   the  23rd 
of  June  1857,  there  did  issue  out  of  the  said  Incumbered  Estatei 
Court,   and  the  defendant,  by  means  of  such    unjust,   fake  md 
deceitful  representations  and  affidavit,  did  cause  and   procure  to 
be  issued  from  the  said  Court,  an  order,  whereby  it  was  ordered 
by  the  Commissioners  that  the  plaintiff  should,  within  ten  diji 
after  service  thereof,  attorn  to  and  become  teuant  to  the  defendant, 
at  the  rent  set  forth  in  the  said  conveyance,  on    a  memorandam 
of  attornment  being  tendered  to  him;  or  in  default  thereof,  that 
an  injunction  should  bsue  to  the  Sheriff  of  the  county  of  Down, 
to  put  the  defendant  into  actual  possession  of  that   part  of  the 
property  so  sold  and  conveyed  to  the  defendant,  as  aforesaid,  whiek 
was  in  the  tenancy  or  occnpation  of   the   plaintiff.       That  the 
defendant,  further   maliciously  intending   to    injure   the   plaintiff, 
afterwards,   on.  the   29th  of  June    1857|  in   order   to   carry  into 
effect  his  said   malicious  intention,  wrongfully,  deceitfully,  falseJj 
and  maliciously,  and  without  any  reasonble  or  probable  canse  what- 
ever for  issuing  the  injunction  thereinafter  mentioned,  did  suggest 
and  represent,  and   cause  to  be  made  and  exhibited   to  the  said 
Commissioners  in  their  said  Court,  a  certain  other  affidavit,  dulj 
sworn   by  the  said   A.  Black,   representing  and   stating   that,  oo 
the  25th  of  June    1857,   he,  the  said  A.   Black,  had  served  the 
plaintiff  with  the  said  conditional  order  of  the  23rd  of  June,  by 
delivering  unto  and  leaving  with  the  plaintiff  in  person,  at  his 
dwelling-house,  a  true  copy  of  the  said  order ;  and  that  be,  at  tbe 
time  of  service,  showed  plaintiff  the  said  original  order,  and  ex- 
plained  to   him   tbe  nature   of  the  same,   and  also  produced  tbe 
original    memorandum   of   agreement,   and   requested    plaintifT  to 
sign  the  same,  and  to  attorn  and  become  tenant  to  the  defendaot; 
and  that  the  plaintiff  refused,  and  that  the  plaintiff,  immediately 
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after  receiving  the  said  copy,  tore  and  destroyed  the  same  in  the  H.  T.  1858. 

EjcchequeTm 
presence  of  the  said   A.  Black,   and  used  threatening  language 

towards  him ;  and  that  the  plaintiff  said  he  did  not  care  anything 
for  said  order  or  any  other  order  which  might  issue,  and  that  he 
would  never  pay  any  rent  to  the  defendant,  and  would  never  give 
up  possession ;  and  that  on  departing  from  the  said  dwelling-house, 
there  were  several  stones  thrown  at  him  (the  said  A.  Black),  by 
some  person  therein,  and  that  he  was  in  imminent  danger  of  re- 
ceiving violence  and  injury  from  the  plaintiff.     That  the  represen- 
tations and  statements  contained  in  the  said  last-mentioned  affidavit 
were,  and  each  of  them  was,  to  the  knowledge  of  the  defendant, 
false  in  substance  and  fact.      That  by  means  of  such  unjust,  false 
and  deceitful  representations,  and   last-mentioned   affidavit,  after- 
wards, on  the  8th  of  July  1857,  there  did  issue  out  of  the  said 
Incumbered  Estates  Court,  and  the  defendant,  by  means  of  such 
unjust,  false  and  deceitful  representations  and  affidavit,  did  cause 
and  procure  to  be  issued  from  the  said  Court,  and  under  the  seal 
of  the  Court,  a  writ  of  injunction,  whereby  it  was  ordered  by  the 
Commissioners  that  the  Sheriff  of  the  county  of  Down  should  be, 
and  he  was  thereby  required   and   commanded,  immediately  after 
sight  or  receipt  of  the  said  writ,  to  go  to  that  part  of  the  said 
lands  in   the  occupation   of  the  plaintiff,   and,   without  delay,   to 
give  or  cause  to   be  given  to   the  defendant  or  his  assigns  the 
possession  of  that  part  of  the  lands   and   premises  so   purchased 
by  him  as  aforesaid,  and  which  was  in  the  tenancy  and  occupa- 
tion of  the  plaintiff,  and  to  support  the  defendant  or  his  assigns  in 
such  possession.    That  by  means  of  the  said  false  representations 
and  last-mentioned  affidavit,  the  said  writ  of  injunction  was  de- 
livered to  the  Sheriff  of  the  county  of  Down  on  the  9th  of  July ; 
and  the  defendant,  in  further  prosecution  of  his  said  malicious  in- 
tention,  on  the  said  9th  of  July,  caused  the  said  writ  to  be  delivered 
to  and  lodged  with  the  Under-sheriff  of  the   said  county,  to  be 
executed  in  due  form  of  law ;  by  virtue  whereof,  and  in  obedience 
whereunto,   he   executed   the  said  writ,   by   turning   the  plaintiff 
and  his  family  out  of  the  said  premises,  and  giving  the  possession 
thereof  with  the  crops,  to  the  defendant.     That  in  truth  and  in 
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H.  T.  1858.  fact  the  plaintiff  was  not  served  with  the  said  conditional  order 
*  or  memorandum  of  attornment,  nor  did  he  refuse  to  become  tenant 
to  the  defendant  or  to  sign  said  memorandum ;  which  matters  and 
things  the  defendant,  at  the  times  aforesaid,  well  knew,  and  also 
knew  that  there  existed  no  valid  reason  for  the  issuing  of  the 
said  injunction,  and  no  valid  grounds  for  obtaining  the  same ;  by 
means  of  which  said  false  and  deceitful  representations  and  sug- 
gestions and  affidavits,  and  malicious  suing  out  and  prosecuting 
the  said  writ  of  injunction  against  the  plaintiff,  and  the  proceedings 
thereon  had,  the  plaintiff  was  deprived  of  the  use  of  his  farm  from 
thence  hitherto,  and  was  likewise  during  all  that  time  prevented 
from  reaping  the  crops  which  he  had  sown  on  his  said  farm,  and 
was  deprived  of  the  profits  he  might  and  would  have  derived  from 
the  cultivation  thereof. 

Demurrer  to  the  summons  and  plaint,  as  not  showing  any  ter- 
mination of  the  process  of  the  Incumbered  Estates  Court. 


Crawford^  with  whom  was  Napier ^  for  the  demurrer. 

The  injunction  was  issued  in  this  case  under  the  29th  section 
of  the  Incumbered  Estates  Act  (12  &   13   Fife,  c.  77)  ;    and  no 
person  is  liable  for  putting  the  process  of  a  Court  of  competent 
jurisdiction  in  force,  unless  a  termination  of  that  process  be  shown. 
No  action  lies  for  a  malicious  prosecution  for  a  criminal  offence, 
unless  a  termination  of  the  prosecution  be  shown  :  SeltcyfCs  N,  P^^ 
p.  1069.     In  an  action  for  maliciously  suing  out  a  commission  of 
bankruptcy,  the  termination  of  the  proceedings  should  be  shown     « 
Whitworth  V.  Hall  (a),  recognised  in  Atkinson  v.  Raleigh  {b),     1^:^ 
Daniels  v.  Fielding  (c),  there  was  an  averment  of  the  terminatioc:^ 
of  the  proceedings,  so  that  case  does  not  touch  the  present.     If  th^^ 
defendant  made  use  of  the  process  of  the  Court  to  effect  a  purpost=s=: 
not  within   the   exigency  of  the   writ,  he  would  be  liable   to  ai 
action :  Grainger  v.  Hill  (d) ;  but  that  is  not  this  case :  Crai^f  v. 
Hassell  (e). 


(a)  2B.  &  Ad.  096. 
(f)  16  M.  &  W.  200. 


{b)  3  Q.  B.  79. 

(r/)  4Bing.,  N.  C,  212. 
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A,  Vance  and  R.  Andrews^  for  the  plaintiff. 

It  is  actionable,  maliciously  to  make  false  representations  to  a 
Court  of  Justice,  whereby  that  Court  may  put  in  force  a  process 
which  may  do  injustice;  and  in  actions  of  that  nature  it  is  not 
necessary  to  aver  that  the  process  which  was  so  improvidently 
ifisued  has  been  set  aside.  The  foundation  of  the  plaintiffs  action 
Is  the  deceit  of  the  Court :  Baron  v.  Sleigh  (a).  The  process  need 
not  be  shown  to  be  set  aside:  DowdaXl  v.  Kelly  (b)\  Steer  v. 
Scoble  (c)  ;  Hoss  v.  Norman  (d) ;  Daniels  v.  Fielding  {e)  ;  Jones 
1r.  Giffin  (f).  At  any  rate,  the  proceeding  here  is  at  an  end,  it 
has  been  executed  and  completed. — [Greene,  B.  Being  at  an 
^d  means  in  the  favour  of  the  person  bringing  the  action.] 


ft.  f.  1868. 

Exchequer. 


PiooT,  C.  B. 

We  do  not  think  it  necessary  to  call  on  the  defendant's  Counsel 
for  any  further  discussion  of  this  case.  In  the  cases  which  have  been 
dted  to  us,  it  was  held  that,  in  actions  for  the  malicious  prosecution 
Off  proceedings,  where  the  particular  proceeding  complained  of  is 
Uie  immediate  result  of  the  adjudication  of  a  Court  of  competent 
jtdrisdiction,  the  pleading  is  bad,  unless  it  shows  that  the  proceeding 
U  at  an  end.  The  cases  Which  have  been  relied  on  by  the  Counsel 
for  the  plaintiff,  on  the  other  hand,  are  cases  where  the  issuing  of 
process  is  the  act  of  the  party ;  but  in  none  of  those  cases  where  it 
18  the  immediate  act  of  a  Court  of  competent  jurisdiction,  exercising 
a  judicial  act,  has  the  pleading  been  held  good,  unless  it  be  shown 
in  it  that  the  proceeding  is  at  an  end,  and  done  away  with,  and  no 
longer  a  protection  to  the  parties.  Before  the  late  Act  of  Ftc, 
proceedings  in  arrest  were  entirely  ex  parte;  but,  since  that  Act,  it 
10  necessary  to  obtain  the  adjudication  of  a  Judge,  for  the  purpose 
of  making  the  arrest,  and  the  result  of  that  adjudication  is  the 
sBstdiig  of  the  process ;  and  although  it  is  held  that  the  gravamen  of 
idti  action  in  such  a  case  is  the  deception  on  the  Judge,  yet  in  no 
%la^  dted,  while  the  process  remains,  has  an  action  been  sustained 


(a)  Cro.  El.  628. 
(c)  Cro.  Jac.  6^7. 
(ff)  16  M.  &  W.  200. 


(*)  4  Ir.  Com.  Law  Rep.  527,  535. 
(</)  5  Exeh.  350. 
(/)  GUbert,  185. 
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H.  T.  1858.  for  the  malicious   issuing  of  it,  by  meant  of  tlie  deception  of  the 

Judge.    In  the  present  case,  the  things  that  have  occurred  are  is 
follow: — A  Court  of   competent    jurisdiction,    dealing  with  dril 
rights,  is  applied  to  upon  an  affidavit  said  to  be  false.     On  that,  tibe 
Court  adjudicates,  and  issues  a  process,  and  on  that  an  injunetkn 
issues,  which  is  executed,  and  is  still  in  force.     That  is  predadf 
analogous  to  the  proceeding  where  a  party  issues  a  writ,  the  prooM- 
server  makes  a  false  statement  as  to  its  service,  and  the  result  ii 
judgment  by  default.  Execution  thereupon  issues  against  the  defend- 
ant, and  his  goods  are  taken,  and  he  brings  an  action.     Can  it  be 
said  that,  the  judgment  remaining  in  force,  and  the  process  not  let 
aside,  he  can  do  so  ?     This  Court  here  has  been  repeatedly  applied 
to  to  set  aside  proceedings ;  but  no  attempt  has  been  made  to  mib 
it  entertain  an  action  for  a  malicious  proceeding,   whilst  that  pro- 
ceeding is  still  in  force.     The  case  is  one  prinue  impressionis  to 
make  a  process,  still  remaining  in  force  and  effect,  the  subject  oft 
suit  for  maliciously  putting  in  force  the  action  of  the  Court.    Tbe 
case  has  not  terminated,  and  the  plaint  itself  states  that  the  pro- 
ceedings were  under  the  adjudication  of  a  Conrt  of  competent  juris- 
diction ;   and  a  proceeding  emanating  from  that,  remaining  omo- 
versed,  cannot  be  made  the  subject  of  an  action.     On  these  Aort 
grounds,  we  must  allow  this  demurrer. 

Judgment  for  defendant 


CONNOR  V.  CRONIN. 


Feb.  4. 


CSittmgt  in  Banco.) 


A  stamped       XJsE  and  occupation. — Defence,  a  traverse,  and  issue  aocordinriy* 

copy  of  a  lost 

nnstampedoii.       At  the  trial  before  Mr.  Justice  Ball,  at  the  county  of  Kenj 

ginal    docn- 

ment  cannot      Summer  Assizes  1857,  the  plaintiff  sought  to  prove  an  agreement  m 

be  reoeiyed  in  ^  • 

eridence.  writing,  under  which  the  defendant  held,  containing  the  terms  sm 

Bonsfieid  y. 
Godfrey  (5  Bing.  418),  Blair  r.  Ormond  (1  De  G.  &  Sm.  428),    and  Smiik  r. 
HenUy  ( 1  Ph.  391 ),  obscnred  upon  and  distinguished,  on  the  ground  of  fraii^  in  the 
party  objecting  to  such  evidence. 
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CONNOR 

v. 

CBONIN* 


amount  of  the  rent,  the  arrears  of  which  were  now  sought  to  be  H.  T.  1858. 
recovered.    It  was  proved  that  the  original  agreement  executed  by  eqmer* 

the  parties  had  not  been  stamped,  and  was  not  forthcoming,  having 
been  deposited  with  one  Mr.  Day,  who  had  taken  it  with  him  to 
France,  where  he  was  then  resident.  A  copy  of  this  agreement  was 
then  produced  by  the  plaintiff,  and  tendered  in  evidence,  together 
with  the  penalty  and  stamp-duty.  The  reception  of  this  as  secon- 
dary evidence  of  the  original,  or  as  a  document  which  could  be 
stamped  and  read,  under  the  provisions  of  the  Common  Law  Pro- 
cedure Act,  was  objected  to  on  the  part  of  the  defendant.  The 
learned  Judge  admitted  it  in  evidence,  on  lodgment  with  the  Regis- 
trar of  the  amount  of  the  penalty  and  stamp-duty ;  and  a  verdict 
was  had  for  the  plaintiff,  and  liberty  was  reserved  for  the  defendant 
to  move  that  a  verdict  should  be  entered  for  him,  if  the  learned 
Judge  was  wrong  in  receiving  the  copy. 

A  conditional  order  to  that  effect  having  been  obtained — 


Sullivatit  for  the  plaintiff,  now  appeared  to  show  cause  against 
same. 

Under  the  schedule  to  the  Stamp  Act  (55  G,  3,  c.  184),  which 
was  extended  to  Ireland  by  the  5  &  6  Ftc,  c.  82,  the  Commissioners 
have  the  same  jurisdiction  as  to  stamping  a  copy  as  the  original : 
JBousfieldv.  Godfrey  (a)  i  Blair  v.  Ormond(b). 


Brereton  and  Leahy ^  in  support  of  the  conditional  order. 

Bousfield  V.  Godfrey  was  a  case  of  terms  put  upon  a  fraudulent 
{Mffty  by  the  Court,  in  the  exercise  of  its  discretion.  It  was,  no 
doubt,  followed  by  the  Vice-Chancellor  in  Blair  v.  Ormond;  but 
be  is  reported  to  have  said  that,  in  doing  so,  he  did  not  act  upon 
his  own  opinion.  Smith  v.  Henley  (e)  recognises  the  law  that  no 
parol  evidence  can  be  given  of  an  unstamped  agreement  which 
has  been  destroyed;  and  Lord  Lyndhurst's  opinion  there,  as  to 
tiie  reception  of  a  copy,  is  extra-judicial,  as  is  observed  in  Blair 

(a)  5  Bing.  418. 
(6)  1  De  O.&Sm.  428;  S.  C,  H  Eng.  Jar.  6G5» 

(0  1  Ph.  391. 
TOL.  7.  ^^  ^ 
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OONNOB 

r. 

CRONIN. 


II.  T.  1868.  y.  Ornumd.    In  Rankin  v.  Hamilton  (a)^  the  Court  rescinded  ai 

Exchequer,  ,   ,  .  ...  .  ^ 

order  restraining  one  of  tlie  parties  m  the  possession  of  an  un- 
stamped original,  who  said  it  had  been  lost,  from  relying  on  if, 
and  enabling  the  other  party  to  give  in  evidence  a  -stamped  copy ; 
and,  in  that  case,  Bousfield  v.  Godfrey  met  with  some  disappro- 
bation. In  none  of  those  cases  was  the  stamping  of  the  copj 
under  the  provisions  of  the  Stamp  Act  relied  on.  The  copj 
need  not  have  been  stamped  at  all,  if  the  original  were  stamped: 
Braythtoayte  v.  Hitchcock  (b) ;  Ditcker  v.  Kenrick  (c).  The  Com- 
mon Law  Procedure  Act  has  not  altered  the  law  on  this  subject 


Sullivan,  in  reply. 

This  is  a  Revenue  question,  and,  provided  the  object  of  the 
Stamp  Laws  is  complied  with,  and  the  Revenue  is  not  damnified, 
tlie  Courts  will  go  a  great  length  in  preventing  ^^uch  points  being 
made.  Smith  v.  Henley  (d)  rules  this  very  point.  Lord  Lyndharst 
says  there : — "  If  there  was  in  this  case  a  copy  of  the  agreement, 
"or  if  your  witness  could  verify,  from  recollection,  the  precise 
"  terms  of  the  agreement  on  which  you  rely,  so  that  you  might 
'*  take  them  down  in  writing,  and  produce  that  writing  at  the 
"Stamp-office,  I  should  be 'very  glad  to  act  upon  the  authority 
"  of  that  case."  Rankin  v.  Hamilton  (e)  is  only  a  question  as  tc 
whether  the  Court  has  jurisdiction  to  make  an  order  precluding 
a  party  from  raising  the  question ;  it  is  not  in  point  here.  Paul 
V.  Meek  (f). — [Richards,  B.  There  the  document  was  a  second 
original.  It  appears  from  that  case  that,  if  it  had  been  offered 
OS  secondary  evidence,  it  would  not  have  been  admitted.  The  pay- 
ment of  the  stamp-duty  on  the  copy  cannot  act  so  as  to  make  it  a 
substitute  for  the  original.] — The  original  instrument  is  in  evidence 
by  means  of  the  copy ;  it  is  therefore  before  the  Court,  and,  being, 
so,  may  be  stamped. — [Greene,  B.  The  copy  is  only  allowed 
evidence  of  the  original  instrument,  by  reason  of  the  absence  of  tb 
latter.] — The  provisions  in  the  Common  Law  Procedure  Act  are  i 


(a)  15  Q.  B.  187. 
(c)  1  Car.  &P.  101. 
(e)  Vbi  sup. 


(6)  10  M.  &  W.  494. 

((/)  Ubi  tup, 

(f)  2y.  &Jer.  116. 
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ireoeive  a  liberal  construction ;  thej  are  remedial,  and  this  is  a  case  H.  T.  1 858. 
which  requii*es  a  remedy.  The  word  '' document"  must  be  con- 
strued liberally.  Lysaght  v.  Scully  (a)  shows  the  extent  to  which 
the  Courts  are  inclined  ^o  go  in  construing  the  words  of^  remedial 
statutes.  That  was  a  case  on  the  Apportionment  Acts,  and  the 
words,  '^  the  person  making  such  demise,"  were  construed  to  include 
the  assignee  of  the  lessor. 


CONNOft 
CRONIl*. 


Pbnnefatheb,  B. 

This  case  has  been  extremely  well  argued,  and  the  Court  has 
received  a  great  deal  of  assistance  from  the  Counsel  at  each  side; 
and  indeed  the  question  is  not  one  unattended  with  difficulties. 
The  facts  which  give  rise  to  this  question  are  the  following : — An 
unstamped  document  of  agreement  was  entered  into  between  the 
plaintiff  and  the  defendant,  ascertaining,  as  it  appears  by  the  evi- 
dence,  the  amount  of  rent  to  be  paid  by  the  defendant,  and  which  is 
the  sum  sought  to  be  recovered  in  the  present  action  for  use  and 
occupation.  At  the  trial,  it  was  insisted  that  a  copy  of  that  instru- 
ment might  .be  given  in  evidence,  the  original  being  out  of  the  power 
of  the  party,  and  not  being  in  the  country,  having  been  deposited 
with  one  Mr.  Day,  who  was  then  residing  in  France.  A  copy  was 
then  produced,  and  the  penalty  for  stamping  the  original  was  depo- 
sited with  the  Registrar,  and  the  copy  was  stamped  afterwards.  It 
was  contended  then  that  the  objection  to  receiving  this  copy  was 
done  away  with,  that  the  Revenue  had  received  as  much  as  it  had  a 
right  to  receive ;  and  the  cases  of  Bousfield  v.  Godfrey  and  Blair 
r.  Ormond  were  insisted  on  as  authorities  for  the  reception  of  this 
copy  in  evidence.  It  becomes  necessary  for  us  to  consider  then  the 
anthority  of  these  two  cases,  and  the  pther  before  Lord  Lyndhurst 
(Smith  V.  Henley)^  and  to  consider  also  how  far  we  are  bound  by 
those  authorities,  considering,  at  the  same  time,  the  course  which 
was  taken  subsequently  in  the  case  of  Rankin  v.  Hamilton.  The 
pippoBition  which  has  been  stated  is  rather  startling;  it  is,  in 
tfleoti  that  an  unstamped  instrument  should  be  given  in  evidence, 
because  a  copy  is  duly  stamped ;  and  it  is  argued  that  this  case 


(a)  6  Ir.  Jur.  43. 
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H.  T.  1858.  is  helped  by  the  late  Common  Law  Procedure  Act,  which  alkmi 

Excheguer* 

a  document  to  be  stamped,  on  depositing  the   penal^  with  the 

Registrar.  To  consider  the  case,  in  the  first  place,  on  the  Ink 
of  these  points,  we  are  all  very  clearly  of  opinion  that  the  am 
must  be  decided  independently  of  the  late  statute ;  that  the  pro- 
visions of  that  statute  are  not  intended  to  reach  the  case  oft 
document  not  stamped,  which  might  have  been  lost,  but  to  enable 
the  party  producing  the  document  to  read  it  as  if  tl  had  been 
stamped;  but  it  never  was  the  intention  of  the  LegiahUnre  to 
interpose  furthur,  or  to  alter  the  rules  of  evidence,  and  say  that, 
where  an  unstamped  instrument  has  been  lost,  another  doeumeot 
may  be  produced  and  stamped  as  the  origioaL  It  still  u  aa 
unstamped  instrument.  The  case  is  one  which  the  Legislatme 
do  not  appear  to  have  contemplated;  nor  does  it  appear  that 
they  intended  to  suffer  another  instrument  to  be  stamped  instead 
of  that  original.  J£  they  intended  to  remedy  the  case  of  a  kit 
unstamped  instrument,  they  would  have  said  so,  and  would  haie 
provided  that,  on  paying  the  penalty  and  stamp-duty,  secondaiy 
evidence  might  be  given  of  the  lost  instrument;  but  there  » 
nothing  in  the  Act  of  Parliament  to  lead  us  to  suppose  any  socb 
intention  on  the  part  of  the  Legislature.  Therefore  it  is  that  we 
think  that  this  case  must  be  disposed  of  as  if  the  Common  Law 
Procedure  Act  bad  never  been  passed. 

The  main  question  then  is  this,  whether  the  stamping  of  a  copj 
gives  validity  to  the  original,  and  allows  it,  though  unstamped,  to 
be  given  in  evidence  ?  because,  after  all,  the  evidence  is  the  original 
instrument,  not  the  copy,  which  is  only  evidence  of  the  original 
instrument.    If  the  original  be  lost,  and  no  copy  has  ever  beea 
taken  of  it,  it  is  plain  the  party  relying  on  it  must  suffer,  and  can 
have  no  redress.     Then  is  it  different  because  a  copy  happens  to 
have  been  taken  ?     On  principle,  I  should  say  not ;  and  that  the 
fact  of  this  being  a  copy  cannot  alter  the  rights  of  the  parties  with 
regard  to  the  unstamped  original.    The  authorities  to  which  we 
have  been  referred  deserve  great  consideration.     The  first  case  is 
that  of  Bousfield  v.  Godfrey,    There  an  order  was  made  1^  the 
Court  of  Common  Pleas   in  England,   restraining  a  party  iroa 
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defeating  the  evidence  of  a  stamped  copj  by  the  production  of  an  H.  T.  1 858. 

Exchequer. 

unstamped  original,  and  treating  the  stamped  copy  as  evidence  of 
an  unstamped  original.  That  order  was  made,  as  it  appears,  very 
much  on  account  of  the  fraudulent  conduct  of  the  party  raising  the 
objection.  It  seems  to  have  been  the  opinion  of  the  Court  that, 
on  that  account,  the  copy  stamped  should  be  treated  as  evidence. 
This  case  was  followed  by  yice-Chancellor  Knight  Bruce ;  and 
lie  unquestionably,  on  its  authority  alone,  and  against  his  own 
opinion,  suffered  a  stamped  copy  of  an  unstamped  instrument  to 
te  given  in  evidence.  And  again,  Lord  Lyndhurst^  in  the  case 
before  him  (Smith  v.  Henley\  not  only  recognises  the  authority 
of  Botufield  V.  Godfrey^  but  he  goes  further,  and  says,  that  even 
if  the  party  could  verify  from  recollection  the  precise  terms  of  the 
agreement,  so  that  it  might  be  taken  down  in  writing,  he  would  be 
Tery  glad  to  act  upon  the  authority  of  that  case. 

Certainly  that  is  going  a  great  length,  and  we  should  i|rish  to 
follow  anything  he  has  decided ;  but  considering  the  whole  matter, 
and  that  Judges,'  not  only  in  England,  but  also  in  this  country, 
speak  of  points  not  strictly  before  them,  and  sometimes  say  what 
18  not  to  be  considered  as  strictly  laying  down  the  law  of  the 
land,  we  do  not  think  that  point  has  been  decided ;  and  there 
18  no  decision  nor  dictum  to  be  found  supporting  the  words  at- 
tributed there  to  him.  Resting  on  an  authority  of  this  kind,  it 
18  pressed  on  us  that  we  ought  to  follow  that  authority,  even 
though  it  should  not  accord  with  our  own  judgment,  as  Yice- 
Chancellor  Knight  Bruce  is  said  to  have  done.  He  is  reported  to 
have  made  his  decree  on  the  authority  of  Bousfield  v.  Godfrey^ 
although  it  did  not  accord  with  his  own  view.  Now  it  really  would 
be  very  hard  to  say  that  stamping  a  copy  can  be  considered  equiva- 
lent to  stamping  the  original.  Sousfield  v.  Godfrey  was  brought 
before  the  Courts  in  subsequent  cases,  and  especially  in  Rankin 
T«  Hamilton  (a).  That  case  came  before  the  Court  on  an  appli- 
cation to  rescind  an  order  made  by  Mr.  Justice  Erie,  restraining 
the  opposite  side  from  setting  up  the  want  of  a  stamp  upon  the 


(a)  15  Q.  B.  187. 


'  • 
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H.  T.  1858.  original  instrument,  as  an  objection  to  the  admiaaibility  of  the  co^. 

'^^^^*     It  was  a  case  of  precisely  the  same  nature  aa  the  case  before  as; 

and  the  Court,  after  much  consideration,  were  of  opinion  that  tht 

Judge  had  not  jurisdiction  to  make  snoh  an  order;  that  so  far  tt 

Bousfield  V.  Godfrey  went  to  establish  any  such  principle,  it  ooaU 

not  be  maintained,  and  they  set  aside  the  order  made  by  Erie,  l^ 

as  being  one  which  he  had  not  authority  to  make.     It  is  mateiiii 

to  examine  this  case  to  consider  how  far  Bousfield  ▼.  Godfrey  k 

to  be  considered  as  law.    It  is  unquestionably  not  to  be  considersi 

as  law,  so  far  as  it  makes  an  order  which  would  impinge  apoa 

the  regular  course  of  proceedings  at  Nisi  Priua.       So  fiu*  as  it 

would  restrain  a  parly  from  setting  up  a  defence  of  requiring  legil 

evidence,  its  authority  is  certainly  shaken.      Attending  to  these 

cases,  it  is  very  hard  to  say  that  Bousfield  ▼.  Godfrey  can  now  be 

considered  as  a  binding  authority.    Can  we  then  say  that  the  case 

before  yice-Chancellor  Bruce  is  to  have  any  weight,  made  against 

the  leaning  of  his  own  mind  ?     If  we  take  away  the  foundation  oa 

which  he  rested  his  judgment,  we  must  put  that  case  ont  of  viev, 

and  revert  to  our  own  opinion ;  and  on  the  beat  consideration  1 

can   give  this  case,  I  think  this  copy  ought  not  to   be  received; 

that  its  reception  would  be  against  principle,   and  not  sanctioned 

by   authority  ;   and    I   therefore   think   this    verdict  must  be  set 

aside. 


Richards,  B. 

I  entirely  concur  in  the  judgment  of  my  Brother  PsKHEFATflEi, 
and  in  the  reasons  on  which  it  was  founded ;  and   it  appears  to 
me  that  Botutfield  v.  Godfrey  was  rested  very  much  on  the  groand 
of  fraud.     I,  however,  am  far  from  saying  that  if  a  case  of  gross    f 
fraud  were  made  out  to  their  satisfaction,  it  would  be  impossible  iiit 
the  Court  to  frame  or  shape  an  order  to  prevent  the  party  availing 
himself  of  that.     Therefore  thb  is  not  to  be  considered  as  roting 
any  point  of  that  nature ;  and  Bousfield  v.  Godfrey  was  not  rented 
on  any  rule  as  to  evidence  or  Common  Law,  but  upon  the  jons- 
diction  of  the  Court  to  make  a  special  order,  such  as  was  mtde 
there. 
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Greene,  B. 

I  concur  also  in  the  judgment  of  mj  Brother  Pbnnefather, 
and  would  content  myself  with  saying  so,  but  for  a  few  obseryations 
in  the  cases  cited  in  argument,  and  which  for  some  time  created 
a  doubt  in  my  mind.     The  question  here  is,  whether  a  copy  of 
an  unstamped  original  was  properly  received  in  evidence,  by  reason 
of  its  being  itself  stamped,  and  which  copy  would  not  otherwise 
kave  been  receivable  ?     It  is  quite  settled  that,  if  a  contract  be 
entered  into  by  a  lost  instrument,   upon  which  a  stamp  is  re- 
quired, and  it  appear  that  the  original  is  unstamped,  the  party 
velying  on  it  would  be  defeated,  because  he  could  not  succeed  by 
secondary  evidence  in  establishing  his  case,  ^when  he  could  not  do 
ao  if  the  original  were  forthcoming ;  that  is  established  by  Blair 
V.  Ormondj  and  that  class  of  cases.     The  question  then  here  is, 
whether  a  stamp  being  affixed  to  the  copy,  the  objection  as  to 
the  want  of  a  stamp  on  the  original  is  removed  ?     There  is  no 
foundation  for  saying  that  that  meets  the  want  of  a  stamp  on  the 
original ;  and  the  cases  relied  on  on  the  part  of  the  plaintiff  here 
do  not,  I  think,  profess  to  interfere  with  the  general  principle  which 
I  have  mentioned.      Bousfield    v.   Godfrey  proceeded  upon  the 
fraud  of  the  party  making  the  objection.     So  also,  to  a  certain 
extent,  did  Smith  v.  Henley  ;  and  on  that  ground  the  Judge,  whose 
order  was  afterwards  decided  to  have  been  improvidently  issued 
(in  16   Q.  B.\  restrained  the  parties  from  proceeding.     When  we 
look  then  from  Bousfield  v.  Godfrey^  we  must  remember  that  Yice- 
Chancellor  Knight  Bruce  professed  to  act  on  the  authority  of  that 
case,  expressing  that  he  would  not  of  himself  be  inclined  to  that 
Tiew ;  but  it  was  contended  here  that  the  Vice-chancellor  went 
fiirther,  and  that,  putting  fraud  out  of  the  question,  he  laid  down 
this  proposition,  that  in  any  case  of  a  lost  instrument,  if  a  copy 
be  produced  and  stamped,  it  would  be  receivable,   and  that  he 
decided  the  broad  principle  that,  wherever  there  is  a  loss  of  the 
original  document,  -  a  stamped  copy  is  receivable ;  but  no  such 
principle  ever  was  intended  to  be  laid  down  by  him ;  for  there 
the  original  instrument  was  deposited  with  the  person  whose  repre- 
aentative  the  defendant  was,  and  it  was  he  who  had  lost  it$  and 


H.  T.  186S. 

Esebiquer, 


488 


COMMON  LAW  REPORTS. 


H.  T.  1858.  the  Yice-Chancellor  Rays  that  ''on  the  authority  of  the  fbnner 

"  case  (Botufield  v.  Godfrey)^  with  the  sanction  of  Lord  LTodhaist^s 
«  recognition,  and  not  upon  his  own  opinion,  he  decided  to  leoeWe 
"  the  draft  if  properly  stamped.''    So  now  the  observation  on  whidi 
stress  is  laid  is  this,  that  ''  if  it  would  be  right  to  admit  a  oopj 
''in   the  case  of  fraud,  the  principle  would  seem  to  extend  to 
"admitting  a  copy  of  an  instrument  lost  by  the  party  sought  to 
"  be  charged ;  ^  that  is  to  say,  that  the  negligence  of  the  party  mij 
be  such  as  to  amount  to  fraud,  so  far  as  to  enable  his  antagoiuit 
to  rely  on  a  stamped  copy  of  an  unstamped  originaL     Here  it  ii 
not  so ;  and  therefore  I  do  not  conceive  this  dictum  of  the  Yioe- 
Chancellor  was  intended  to  lay  down  the  broad  principle  that,  in 
every  case  of  a  lost  unstamped  original,  a  stamped  copy  would 
be  admissible. 
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CowtmonPUoM. 


HANKS  V.  CRIBBIN  and  others. 

(Common  Pleas,) 

April  28,  29. 

MB  was  an  action  brought  by  the  plaintiff,  who  was  a  mill-owner,  ^    millrace 

had  been  made 
.S^alnst  the  defendants,  for  diverting  the  supply  of  water  from  his  about    forty 

years    before, 
the    present 

'A'Jie  defendant  Peter  Cribbin,  upon  whose  defence  the  question  to  the'  mill  of 

the  Court  was  raised,  pleaded  that  the  stream  in  the  sum-  ^m   an    an- 

8  and  plaint  mentioned  had  been  wrongfully  brought  through  ^mw  Jroueh 

his     land  in  a  new  channel,  different  from  that  in  which  it  had  J^hichthemiU 

'  had  been  pre- 

oic'iginally  flowed,  by  means  of  a  cut  leading  from  the  old  channel,  TJP^^^'IPPS' 

^^>ove  the  place  where  the  act  complained  of  had  been  doop  by  the  through 

which  the  cut 

^^tendants  ;  and  that  from  an  accumulation  of  gravel  and  weeds  in  was  made  had 

_  ^   ^  been    demised 

ttie    original  channel,  the  water  had  been  wrongfully  continued  in  under  freehold 

*K  J  1     i  leases,  by  the 

^"^   new  cut,  and  had  thereby  flooded  and  injured  the  defendant's  owner  of  the 

laiKig^  who  did  therefore  sink  the  original  channel  of  the  stream,  174^^     and 
^^^    tlie  purpose  of  preventing  such  injury.     He  also  pleaded  that  J^J^ntative, 

"^©    old  stream  was  an  ancient  watercourse,  which  ought  of  right  i^JlI^' !2.!!5f 

»  00       same    person, 

^   flow  at  a  certain  level ;  but  that  from  an  accumulation  of  mud,  "i    porsuance 

'  of  a  covenant 

S'^'vel  and  weeds,  its  level  had  been  raised,  and  that  the  water  f?"*  renewal  in 
.  the    former 

aowed  over  the  defendant's  lands,  thereby  injuring  them;  to  prevent  lease.    The 

lessee  died  in 
1841,  and  in  1843  a  lease  of  the  lands  in  question  was  made  for  twent7-one  years  to 
the  defendant,  by  the  heir-at-law  of  the  lessor  in  the  lease  of  1796.  At  the  time  of 
the  making  of  the  new  cut,  the  lands  were  in  the  occupation  of  a  sub-tenant,  under  the 
lease  of  1796,  to  whose  possession  the  defendant  succeeded.  The  water  had  flowed 
continuously  in  the  new  cut,  from  the  time  of  its  being  made,  up  to  the  time  of  the 
interference  of  the  defendant;  but  within  the  preceding  six  years  an  artificial  dam, 
made  for  supplying  the  new  cut,  had  been  frequently  removed  by  the  occupying  tenants. 
— Heid  (in  an  action  for  diverting  the  water  in  the  new  cut,  the  issue  in  which  was, 
whether  it  was  wrongfully  flowing  in  that  cut),  that  the  question  to  be  left  to  the 
jury  upon  these  facts  was,  whether  these  acts  (viz.,  the  making  of  the  new  cut), 
were  done  with  the  knowledge  and  assent  of  the  owner  in  fee ;  and,  if  so,  whether 
it  was  such  knowledge  and  assent  as  that  a  grant  by  deed  might  be  presumed  ? 

Held  also,  that  the  presamption  of  such  a  grant  was  necessary,  in  order  to  entitle 
the  plaintiff  to  a  verdict. 

Held  also,  that  there  was  evidence  to  go  to  the  jury,  of  such  knowledge  and 
assent  on  the  part  of  the  inheritor. 

A  party  objecting  to  a  Judge's  charge  must  state  specifically  the  question  whidi 
he  requires  the  Judge  to  leave  to  the  jury. 
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E.  T.  1 857.  the  continuance  of  which,  the  defendant  had  sank  the  bed  of  tbe 
CommoiiPIEmm* 

ancient  stream  to  its  original  depth.    The  iaaue  material  to  ^ 

present  case  was,  whether  the  water  in  the  new  channel  mentioned 
in  the  defence  was  wrongfally  flowing  throogh  the  defendant's  laid 
at  the  time  of  the  committing  of  the  alleged  giieyanees?  Tfaii 
case  came  on  for  trial  before  the  Chief  Justice  of  the  Conrt  of 
Common  Pleas,  at  the  Nisi  Prios  Sittings  aflter  last  Michaelmii 
Term  ;  and  the  fact  that  the  defendants  had  sunk  the  bed  of  the  <dd 
channel,  below  the  place  where  the  new  cut  had  been  made,  and 
thereby  diminished  the  yolame  of  water  in  the  latter  channel,  hafiog 
been  proyed,  the  defendant  Cribbin,  in  support  of  the  affirmatin 
upon  the  aboye  issue,  read  in  eyidence  an  indenture  of  lease  of  the 
13th  of  Jane  1746,  whereby  James  Earl  of  Kildare  did  demise  to 
one  Paul  Steele  the  lands  now  in  the  ocenpation  of  the  defendait 
Peter  Cribbin  (and  through  which  the  new  cut  had  been  madeX 
for  the  lives  of  Paul,  William  and  John  Steele^  and  the  aorrifor 
of  them,  with  a  coyenant  for  a  new  lease  of  one  life  upoo  tk 
expiration  of  the  lease  then  granted.  Another  lease  was  also  gina 
in  eyidence,  bearing  date  the  3rd  of  June  1796,  and  made  betwen 
William  Robert  Duke  of  Leinster  and  Robert  Steele,  wherebj, 
after  a  recital  that  the  three  cestui  que  vies  in  the  lease  of  1746 
were  dead,  the  lands  in  question  were  demised  to  Robert  Steele  for 
his  own  life.  Robert  Steele  died  in  the  year  1841,  up  to  whi^ 
time  tbe  rents  had  been  receiyed  by  one  James  Moody,  an  agent 
of  the  lessees,  from  the  occupying  tenants,  out  of  whi<^  be  paid  the 
rent  reserved  in  the  above  leases,  until  the  expiration  of  the  last  of 
them,  upon  the  death  of  Robert  Steele  in  1841. 

The  defendants  also  read  in  evidence  a  lease  of  the  15th  of  Feb- 
ruary 1843,  whereby  Augustus  Frederick  Doke  of  Leinster  (tbe 
eldest  son  and  heir-at-law  of  William  Robert  Duke  of  Leinster,  tbe 
lessor  in  the  lease  of  1 796)  demised  the  lands  in  question  to  Feler 
Cribbin  the  defendant,  for  the  term  of  twenty-one  years.    It  wis 
proved  that,  at  the  time  when  the  new  cut  was  made  (which  took 
place  about  forty  years  before  the  present  action),  and  for  some  tine 
previously,  the  lands  demised  to  the  defendant  had  been  io  tbe 
occupation   of  one  Michael  Callan  (who  held  as   undertenant  to 
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Robert  Steele,  lessee  in  Oie  lease  of  1796),  whom  the  defendant  B.  T.  1857. 

socoeeded  in  the  occupation  of  the  lands  in  question.    It  was  also 

proved  that,  before  the  making  of  the  new  cut,  the  water  supplying 

the  plaintiff's  mill  had  flowed  through  the  old  cut;   but   that, 

firom  the  time  that  the  new  cut  had  been  made,  the  water  had 

continuously  and  without  interruption  supplied  the  mill  through 

the  latter  channel,  until  the  diversion  of  it  by  the  defendant ;  and 

that  there  had  been  an  artificial  bank  or  weir  immediately  below 

the  commencement  of  the  new  cut,  made  within  the  preceding  six 

years,  which  had  been  frequently  removed  by  the  tenants  of  the 

lands,  and  replaced  by  the  plaintiff. 

At  the  dose  of  the  trial,  his  Lordship  told  the  jury  that  if,  at  the 
time  of  the  making  of  the  new  cut,  about  forty  years  before  the 
pcesent  action,  the  Duke  of  Leinster,  the  then  lessor  of  the  lands, 
under  the  lease  of  1796,  was  aware  of,  and  acquiesced  in,  that  act, 
that  in  such  case  the  water  was  rightfully  flowing  through  the 
defendant's  land  at  the  time  of  the  diversion  of  it  by  him,  and  that 
aoder  such  circumstances  they  should  find  for  the  f^ntiff ;  but  if 
they  believed  that  the  new  cut  was  made  without  the  acquiescence 
or  concurrence  of  the  then  Duke  of  Leinster,  that  they  should  find 
a  verdict  for  the  defendants. 

To  this  charge,  the  defendants'  Counsel  excepted,  upon  the 
grounds  that  there  was  no  evidence  that  the  new  cut  had  been 
made  with  the  concurrence  or  acquiescence  of  the  Duke  of  Leinster, 
the  then  landlord ;  and  also  that,  whether  the  new  cut  had  or  had 
not  been  made  with  his  concurrence  or  assent,  as  lessor  in  the 
lease  of  1796,  was  immaterial,  as  regarded  the  rights  of  the 
defendant  Peter  Cribbin  in  this  action ;  but  that,  on  the  contrary, 
.tf  the  water  was  rightfully  flowing  in  the  new  cut,  immediately 
before  and  at  the  time  of  the  diversion  of  it  by  the  defendant, 
the  latter  was  entitled  to  a  verdict ;  and  that,  according  to 
the  evidence,  the  water  had  been  wrongfully  flowing  through  the 
defendant's  land  at  that  time ;  also  that,  even  if  the  jury  believed 
that  when  the  new  cut  was  made,  about  forty  years  ago,  it  was 
made  with  the  assent,  acquiescence  and  concurrence  of  the  then 
leaeor,  yet  that  such  assent,  acquiescence  and  concurrence  did  not 
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£.  T.  1857.  confer  a  right  upon  the  plaintiff,  or  any  other  person,  to  conti- 

nae  such  stream  of  water  through  the  defendant's  lands  against 
his  will ;  and  that,  therefore,  the  water  was  wrongfully  flovriug  in 
the  new  cut  at  the  time  of  its  diversion  by  the  defendant.  But 
his  Lordship  refused  to  make  any  alteration  in  his  charge  as  origi- 
nally made ;  whereupon  the  defendant's  Counsel  tendered  a  bill  of 
exceptions. 


Ofoen^  in  support  of  the  exceptions. 

This  being  an  easement,  and  therefore  an  incorporeal  right,  antST^s 
standing  upon  the  same  footing  as  rights  of  common,  rents,  &c.^  ^^ 
does  not  lie  in  livery,  but  in  grant;  and  an  interest  in  suclrzS' 
property  cannot  be  created,  except  by  deed :  ShelfordTs  Real  Prop 
Staif  pp.  49»  51;  Yard  v.  Ford  (a).  Uninterrupted  possessio 
only  establishes  a  prima  facie  title,  and  a  jury  cannot  find  i 
favour  of  the  person  in  possession,  unless  they  believe  that 
conveyance  was  actually  executed:  Doe  d.  Fenwick  v.  Read{b 
This  rule  is  subject  to  a  qualification,  where  the  possession  wen 
with  the  acquiescence  of  the  owner  of  the  inheritance ;  but  the 
was  no  such  acquiescence  proved  at  the  trial  in  this  case :  Dani 
V.  North  (c)  I  Regina  v.  Bliss  (d).  User  for  ninety-nine  year 
during  a  tenancy  will  not  establish  a  right,  unless  there  be  distinc 
evidence  of  acquiescence  by  the  landlord :  Wood  v.  Veal  (e). 
V.  Stephens  (f)  will  be  cited  contra,  but  that  was  only  a  Nisi  Priu& 
decision,  and  it  was  a  case  in  which  it  was  easy  to  give  eviden 
of  an  user.  In  Grai/  v.  Bond  (^),  the  user  could  not  have  ezis 
without  the  knowledge  of  the  owner  of  the  inheritance,  and  it  i 
therefore,  distinguishable  from  this  case ;  for  express  notice  to 

owner  in  fee  is  necessary :  Rex  v.  Barr  (A) [MoMAHAjr,  C. 

Or  to  his  agent] — In  this  case  there  was  no  direct  evidence 

(a)  2  WniB.  Saund.,  note  2.  (6)  5  B.  &  AL  282. 

(c)  11  E.  370.  (rf)  7  Ad.  &  BIL  550. 

(e)  5  B.  &  AL  454;  S.  C,  1  Powl.  &B7I.  20. 

(/)  7  Car.  &  Pay.  570. 

(S)  5  Moo.  627 ;  S.  C,  2  Bro.  ft  Bing.  667. 

(A)  4  Camp.  16. 
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personal  knowledge  of  the  fact  by  the  landlord ;  and  the  rent  was  E.  T.  1857. 

•  CommonPieaM» 

not  paid  to  him  by  the  tenant  m  occupation,  but  by  a  middleman. 


F.  Johnson  (with  him  J.  E,   WaUh)^  contra. 

A  right   to  flowing  water  may  be  acquired   by  prescription 

mlone :  Hillary  ▼.  Waller  (a) ;  Shelford^s  Real  Prop,  Stai.,  p.  49, 

<nting  Cowp.f  p.  110.     Such  a  title  may  be  acquired  where  the 

owner  in  fee  continues  in  possession  of  the  lands  on  which  the 

easement  exists :  Howard  v.  Wright  (b)  ;  Bulsion  v.  Bensied  (c) ; 

Mason  ▼.  Hill  (d).    If  the  owner  in  fee  be  not  in  possession,  then 

the  question  of  his  concurrence  is  a  proper  inquiry  for  a  jury : 

Davis  y.  Stephens  (e)  ;  Tucher  v.  Newman  (fj. — [Monahan,  C.  J. 

!No  doubt,  the  landlord  had  a  cause  of  action  during  that  period ; 

but  is  there  any  case  deciding  that  the  fact  of  his  not  having 

brought  an  action  raises  a  presumption   of  acquiescence  on  his 

part?] — Such  a  presumption  is  to  be  raised,  just  as  much  as  if 

he  was  in  possession,  on  account  of  the  injury  to  his  reversion : 

Gray  v.  Bond{g).      The  plaintiff  was  entitled  to  an  absolute 

direction  to  that  e£fect :  Cross  v.  Lewis  (A) ;  Harper  v.  Charles- 

worth  (t)  ;    Rex  v.  Barr  {h)  ;  Finch  v.  Resbridger  (/).    Wood  v. 

Veal  is  distinguishable. 

It  is  not  sufficient  that  a  party  at  the  trial,  objecting  to  the 
Judge's  charge,  should  merely  ask  for  a  direction  in  his  favour; 
he  must  state  specifically  the  question  which  he  requires  the  Judge 
to  leave  to  the  jury,  otherwise  the  opposite  party  is  entitled  to 
retain  his  verdict:  Bain  v.  The  Whitehaven  3f  Fumess  Railway 
Co,  (m). — ^They  also  referred  to  Maihews  on  Presumption^  pp.  15, 
810. 


Lawson,  in  reply. 

(a)  12  Yes.  266. 

(c)  1  Camp.  468. 

(e)  7  Car.  &  Pay.  570. 

{g)  Supra. 

(0  4  B.  &  Cr.  574. 

(0  2  Ver.  896. 


Cur.  ad.  vuli, 

(b)  1  Sim.  &  Sta.  190. 
(<0  5B.  &Ad.  1. 
09  11  Ad.&ElL40. 
(A)  2  B.  &  Cr.  686. 
(A)  Supra. 
(m)  8  H.  Lds.  16. 


HANKS 

V. 

CBIBBIN. 
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E.  T.  1857.       MoHAHAN,  C.J. 

^'"'*"'*^^       This  case  comes  before  the  Court  upon  a   bill  of  ezoepUmi. 

The  action  was  brought  by  the  plaintiff  against  three  defendant^ 
for  diverting  his  watercourse ;  and  they  have  all  pleaded  traYcniag 
the  disturbance  or  diversion;   and    one  of   them,   the  de&ndiBt 
Cribbin,  has  also  pleaded  a  special  defence,  and  he  nys,  that  t 
new  cut  had  been  wrongfully  made,  taking    the  water  from  ill 
ancient  course,  over  and  through  his  lands ;  and  that  at  the  tiae 
in  question,  the  water  was  wrongfully  flowing  throng  his  landi^ 
through  the  new  cat|  and  that  he  did  the  acts  oomfdained  of  far 
the  purpose  of  restoring  the  water  to  its  ancient  ooorse  and  pfcvwt 
its  flowing  through  his  land*    On  this  defence  the  only  issue  takai 
was,  whether,  at  the  time  in  qnestion,  the  water  was  wroogfaSf 
flowing  through  the  defendant's  lands?  impliedly  admittiog  thst 
if  it  was  wrongfully  flowing  through  the  new  cat^  through  the 
defendant's   lands,    the   acts   complained  of  were   joatified.     Hi 
plaintiff's  case  at  the  trial  was  this;   that   for   forty  yean,  or 
thereabouts,  his  mill  had  been  supplied  from  the  ancient  rif«, 
through  the  cut  flowing  through  the  defendant's    lands.      It  did 
not  originally  flow  through  this  modem  cot,  bnt  along  a  meaxia^ 
and  separated  the  defendant's  lands,  the  estate  of  the  Duke  of  Ul- 
ster, from  the  lands  of  an  adjoining  proprietor.    Abont  forty  yean 
ago  the  present  cut  was  made  through  the  lands  now  in  possesaoo 
of  the  defendant,  with,  or  at  any  rate  not  against,  the  consent  of 
the    then  occupying  tenants;  and  the  case  of  the   plaintiff  wm 
that,  in  point  of  fact,  he  had  enjoyed  a  forty  years'  user,  and 
therefore,  that  the    stream  was    rightfully  flowing    throogfa  the 
present    channel,   and   that,    therefore,  the  defendant  should  not 
have  disturbed  it.    In  order  to  defeat  this  prima  facie  case,  the 
defendant  went    into   evidence  to  show  that,   for   several   jesn 
before  this  period    of  forty  years,    the  lands  alongside  of  which 
the  stream  then  flowed    had  been  held  under  a  lease  frtnn  Uie 
then  £arl  of  Kildare,  executed  in  the  year  1746;  that  this  ktse 
expired,  and  that  another  was  granted  in  the  year  1796,  by  fora 
of  a   covenant  for  renewal  in  the  former,  to  one   Bobert  Stsek, 
for  his  life,  and  that  the  latter  lease  subsisted   nntil  the  yetr 
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1841 ;  that  the  lease  to  the  defendant  was  made  two  years  after  £.  T.  1857. 
i^he  expiration  of  the  latter  lease ;  also,  that  in  point  of  fact  this  new 
M^atercoorse  had  been  made  before  the  lease  of  1796  had  expired ; 
and  therefore,  the  question  submitted  upon  the  part  of  the  de- 
fendant was    this: — inasmuch  as   at  the  time  of   the  diversion 
of  this  water  from  its  ancient  course,  this  property  of  the  Duke 
of  Leinster  was  held  under  a  freehold  lease,  that  this  diversion 
ymsB  not  binding  upon  tbe  Duke,  or  on  the  defendant  his  tenant. 
Upon  the  other  hand,  it  was  contended  that  this  user  having 
mbsisted  for  forty  years,  I  should  have  directed  the  jury,  that 
ii  bound  both  tenants  and  landlord,  and  that  the   stream  was 
rightfully  flowing  in  the  new  cut    Upon  the  authority  of  a  case 
ia  Carrington  8f  Payne^  cited  at  the  trial,  I  left  to  the  jury 
tkese  questions : — ^Whether  or  not  the  new  cut  was  made  with  the 
koowledge  and  acquiescence  of  the  Duke  of  Leinster,  the  then 
proprietor  ?  informing  them  that,  if  so,  the  stream  had  been  right- 
fully flowing  through  the  present  cut ;    but,  if  the  cut  had  been 
made  without  the  knowledge  and  concurrence  of  the  Duke  of 
lieinster,  that  the  stream  was  wrongfully  flowing  in  that  course : 
aad  no  question  being  raised  upon  the  pleadings  as  to  the  propriety 
of  the  act  done,  but  merely  as  to  the  wrongful  flowing  of  the 
wnter,  the  case  went  to  the  jury  upon  this  issue,  and  they  found 
that  the  stream  had  been  rightfully  flowing  in  the  new  cut,  or, 
other  words,  that  the  latter  had  been  made  with  the  assent 
id  knowledge  of  the  Duke  of  Leinster,  the  then  owner  in  fee. 
Tliree  exceptions  were  taken  to  this  direction ;  first,  that  I  should 
lia.ve  told  the  jury  that  there  was  no  evidence  of  knowledge  or 
concurrence  on  the  part  of  the  owner  in  fee,  at  the  time  of  the 
oaaking  of  the  new  cut ;  secondly,  that  even  if  it  were  so,  such 
knowledge  and  concurrence  was  immaterial  as  to  the  rights  of 
tke  plaintiff;  and  the  third  exception  was  to  the  same  efiect. 
B-ftving  heard  the  case  fully  discussed,  we  were  all  of  opinion  that 
ttie  question  which  I  left  to  the  jury  was  not,  strictly  speaking, 
tlie  only  question  that  I  should  have  left  to  them;  for,  upon  the 
flfuthorities,  we  think  that  the  question  left  to  them  should  liave 
been,  whether  these    acts  were  done  with    the    knowledge  and 
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£.  T.1857.  assent  of   the  owner  in   fee;    and    if  so,   whether  it  was  sneh 

knowledge  and  assent  as  that  a  grant  might  be  presumed  to  hsYe 
heen  made  by  deed  ?  and  that  sach  a  presumpUon  of  a  grant  wti 
necessary  to  entitle  the  plaintiff  to  a  verdict.  It  has  been  con- 
tended on  the  other  side,  that  no  such  questions  were  raised  it 
the  trial;  and  we  have  now  to  consider  whether,  upon  theex- 
ceptions  as  they  stand,  this  question  is  open  to  the  defendant? 
Upon  the  authorities,  and  particularly  the  case  of  Sain  ▼.  TV 
Whitehaven  and  Fumess  Railway  Co,{a)f  we  have  reluctantly 
arrived  at  the  conclusion,  that  none  of  the  exceptions  raise  tk 
question  as  to  a  grant  being  necessary  to  confer  the  right;  it 
the  same  time,  it  is  probable  that  the  defendant  has  sustainel 
no  substantial  injury  by  this  omission,  as,  if  the  jury  were  justified 
in  coming  to  the  conclusion  that  the  new  cut  was  made  wtk 
the  knowledge  and  acquiescence  of  the  Duke,  they  would  haie 
gone  a  step  further,  and  presumed  a  grant  by  deed:  at  tbi 
same  time,  with  respect  to  the  exception  alleging  that  the  acqii- 
escence  of  the  Duke  was  immaterial,  it  cannot  be  sustained; 
as,  no  doubt,  his  assent  was  material,  as  his  assent  would  be  eri- 
dence  to  be  submitted  to  the  jury  of  a  grant.     The  only  questioi 

4 

on    these    exceptions    is,    whether    there    was    any   evidence  of 
assent  and  acquiescence  on   the   part   of  the  Duke  of  Leinster? 
He  appears  to  have  been  owner  in  fee  at  the  time  of  the  makiog 
of  this  new  cut.     Steele  was  tenant  of  the  lands,  but  he  was  aol 
in    actual   occupation,   there   being   undertenants    from    whom  be 
received  a  profit-rent,  through  his  agent  Moody.     The  latter,  ate 
paying  the  head-rent  to  the  Duke  of  Leinster,  handed  the  balance 
to  Mr.  Steele.     Matters  continued  in  this  state  until  the  year  1841, 
when  the  lease  to  Steele  expired.     There  is  no  evidence  of  wlM 
became  of  the  land  during  the  following  two  years ;   but  adkr 
that  time,   in   the  year  1843,  a  new  lease  was    executed,  for  ft 
term   of  years  still    subsisting,   to  the  defendant   Peter   Cribbii, 
during  the  continuance  of  which   the  acts   were   done  of  whidi 
the  plaintiff  now  complains.     There  is  no  evidence  of  any  act  rf 
dissent,  from  the  commencement  of  the  defendant's  interest  up  io 


(o)  3  House  of  Lords,  1. 
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the  time  when  the  acts  were  done,  questioning  the  right  of  the  E.  T,  1857- 
plaintiff  to  have  his  mill  supplied  through  the  new  cut,  which 
had  been  made  about  forty  years  before ;  and  the  effect  of  which 
was  to  dry  up  the  water  in  the  old  cut,  and  which  in  conse- 
quence became  choked  with  weeds  and  gravel.  Now  the  only 
question  is,  whether  I  should  have  told  the  jury  that  there  was 
no  question  of  fact  upon  this  part  of  the  case  ?  for  we  are  not  con- 
sidering the  propriety  of  their  finding ;  but  the  sole  question  now 
before  us  upon  this  bill  of  exceptions  is,  whether  the  case  was  so 
totally  devoid  of  any  evidence  of  knowledge  and  assent  on  the  part 
of  the  Duke  of  Leinster,  that  I  should  have  withdrawn  this  question 
altogether  from  the  jury  ?  Upon  full  consideration,  we,  or  at 
least  the  majority  of  the  Court,  are  of  opinion  that  there  was  some 
evidence  of  this  fact;  and  it  consisted  in  the  following  matters: 
the  length  of  time  since  the  act  was  done,  and,  not  only  that, 
but  the  nature  as  well  of  the  act  as  of  the  thing  itself,  which 
were  both  of  a  public  character.  A  watercourse  is  cut  in  a  place 
open  to  the  observation  of  everyone,  creating  an  alteration  in  the 
course  of  a  stream  from  an  ancient  mearing,  to  very  near  the 
centre  of  a  farm  ;  it  supplies  a  mill  at  a  considerable  distance, 
Und  has  the  effect  of  choking  up  the  channel  which  formed  the 
old  mearing.  It  also  appears  that  in  the  meantime  there  was  a 
change  of  tenancy:  and  the  presumption  is,  that  persons  will  look 
after  their  own,  it  being  their  interest  and  duty  so  to  do.  No 
eridence  in  fact  was  given  as  to  the  place  of  residence  of  the  Duke 
of  Leinster  at  this  time,  nor  as  to  who  was  his  agent,  in  reference 
to  this  property.  But,  considering  the  facts  that  I  have  just 
alluded  to,  and  these  facts  being  before  the  jury,  I  do  not  con- 
aider  that  I  should  have  been  justified  in  withholding  this  question 
fiom  the  jury.  From  the  authorities  that  have  been  referred  to, 
I  draw  the  same  conclusion.  The  case  of  Daniel  v.  North  (a)  has 
been  cited  as  an  authority  to  show  that  mere  length  of  time  is  not 
evidence  of  assent ;  but  I  draw  no  such  conclusion  from  that  case. 
The  observations  of  Lord  Ellenborough  in  that  case  were  relied 
upon   as  showing  that  length  of  enjoyment  was  no  evidence  at 


VOL.  7. 


(a)  11  B.  393. 
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£.  T.  1857.  agtinst  the  landlord ;  bat  I  conceive  that  what  was  decided  k 

that  case  was  this,  that  there  was  no  case  for  a  direction  to  thi 
jury  as  to  how  they  were  to  find,  but  not  that  there  was  no  efi- 
dence  of  the  fact  of  assent.  Wood  v.  Veal(a)  has  been  also  relisi 
nponj  for  the  same  purpose.  That  was  a  queation  as  to  a  right 
of  way ;  and  it  appears  that  the  beginning  of  the  user  was  after 
the  making  of  a  lease  of  the  lands.  The  Judg^e  at  the  trial  did 
not  direct  the  jury  one  way  or  the  other,  bat  left  to  them  tke 
question,  whether  there  had  been  an  assent  by  the  landlord  ainei 
the  execution  of  the  lease?  and  the  jarj  found  that  there  wn 
no  such  assent  on  the  part  of  the  owner  in  fee.  That  cannot 
therefore  be  a  decision  that  mere  length  of  time  is  no  evident 
of  assent.  Davis  v.  Stephens  (b)  is  a  strong  case  upon  this  subject; 
it  is  only  a  Nisi  Prius  decision,  to  be  sure ;  bat  it  waa  tried  befon 
a  very  able  Judge,  Lord  Denman.  The  defendant  in  that  case 
relied  upon  a  right  of  user,  which  had  only  sabeisted  daring  tbe 
occupation  of  tenants ;  and  Lord  Denman,  in  samming  up,  says  :— 
'*  All  the  acts  of  user  seem  to  have  taken  place  doling  the  oces- 
^'  pation  of  tenants ;  and  their  submitting  to  them  cannot  bind  tin 
**  owner  of  the  land,  without  proof  of  his  also  being  aware  of  it; 
"  but  still,  if  you  think  that  such  acts  of  user  went  on  for  a  gitit 
^'  length  of  time,  you  may  presume  that  the  owner  had  been  made 
^  awai'e  of  them."  No  express  knowledge  of  the  act  or  assent  of  the 
landlord  was  proved  in  that  case.  Why  then  should  it  be  presaaed 
that  he  had  been  aware  of  the  fact  ?  Because  the  ioeus  in  quo  wei 
his  property,  and  any  person  acting  for  him  must  have  seen  what 
was  done,  and  informed  him  of  it ;  for  it  was  not  necessary  that  be 
should  see  it  with  his  own  eyes.  It  would  appear,  from  Lord  Des- 
man's concluding  observations,  that  he  was  of  opinion  that  no  nglit 
of  way  existed ;  but  the  jury  were  of  a  difibrent  opinion,  and  fooai 
for  the  defendant.  So  in  the  present  case,  althoagb  I  might  luife 
formed  a  particular  opinion,  it  would  nevertheless  Lave  been  altoge- 
ther a  question  for  the  jury.  In  Grap  v.  B(md(c\  it  waa  heldtket 
length  of  time  and  public  user  were  circomstances  aoffieient  to  fonii 


(a)  5  B.  &  Al.  454. 


W  7C.F.57a 


(c)  2  Brod.  &  Bing.  007. 
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the  presumption  of  a  grant  by  some  former  owner  of  the  land.  I  am  £.  T.  1857. 
mware  that  there  is  a  distinction  between  rights  of  way  used  by  the 
public,  and  cases  of  this  nature,  where  an  individual  claims  a  right ; 
but  I  conceive  that  it  is  only  a  difference  of  degree,  and  not  of  prin- 
ciple ;  and,  in  the  latter  class  of  cases,  it  may  be  that  a  jury  would 
require  more  lengthened  evidence  of  user  than  in  the  former ;  still  I 
am  of  opinion  that  such  matters  of  fact  are  proper  evidence  from 
which  a  jury  may  presume  acquiescence.  For  these  reasons,  the 
Court  is  of  opinion  that  the  exceptions  should  be  overruled. 

Exceptions  overruled. 


In  re  O'DONOHUE'S  ESTATE. 


T.  T.  1857. 

JlCIM  10. 


This  was  a  special  case,  submitted  by  the  Commissioners  of  the  A  testator  be- 

Quoathod  C8r« 
Incumbered  Estates  Court  to  the  Court  of  Common  Pleas,  for  their  ^  leasehold 

opinion  upon  the  following  facts: — In  the  year  1817,  Hugh  O'Don-  following 

nell,  the  testator  hereafter  mentioned,  was  possessed  of  the  lands  of  ^e/ and  be. 

of  Tarmoncarra  and  Glendad,  in  the  county  of  Mayo,  for  terms  of  J^^-^S?^^ 

years  still  subsisting ;  and,  being  so  possessed,  he  made  his  will,  on  *J^  remainder 

the  30th  of  November  in  that  year  ;  and,  after  directing  payment  of  property  in, 

Ac,  to   mv 

his  debts  and  funeral  expenses,  he  ordered  and  bequeathed  the  rest,  only  child  M., 

and  to  her. 

residue  and  remainder  of  his  whole  property  in  the  lands  of  Tar-  heirs;  but,  m 

case  of  no  heirs 

moncarra,   Glendad  and  Creevesmore,  to  his   only  child   Matilda  or  issne,  I  give 

O'Donnell  (called  also  Matilda  Anne),  and  to  her  heirs;  but,  in  ^^  lenuunder 

case  of  no  heirs  or  issue,    he  gave  and  bequeathed  the  remainder  hJ^^cease,  to 

thereof,  after  her  decease,  to  the  eldest  son  of  his  sister  Matilda  ^®  Jfl^^*  !?° 
'  ^  of  my  sister 

and  Arthur  Hutchins,  of  Ardnagashel,  in  the  county  of  Cork ;  but,  }^"~~S^^\^ 

in  case  of  no  male  issue  in  that  family,  to  the  eldest  son  of  Mary  qn^t  to  the 

''  '    testator's  child 

O'Donnell  and  William  Ivers ;  but,   in  case  of  no  male  issue  of  M.  created  an 

absolnte  es- 
tate, subject  to 
an  executory  detise  over,  in  ease  of  her  iMiting  no  issue,  the  words  "  after  her 
decease  '*  meaning  immediately  upon  her  decease. 
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CommonPUaa.        „,*,»>,,.  .  -  . 

'- — V nell  and  Arthur  Hutching,  to  revert,  in  case  of  no  issue,  to  the 

In  re 
o'domohue.  daughters  of  Mary  O'Donnell  and  William  Ivers ;  but  that,  in 


his  property  in  those  lands  should  be  sold  by  execution  for  his  deba^ 
in  such  case,  he  bequeathed  £600  to  his  daughter  Matilda.  The 
above  devise  was  in  the  following  words: — ''  Fourthly,  I  order  and 
'*  bequeath  the  rest,  residue  and  remainder  of  my  whole  property  in 
'*  Tarmoncarra  and  Glendad,  being  East  Tarmoncarra  and  East 
*'  Glendad,  and  Creevesmore,  to  my  only  child  Matilda  O'Donnell, 
"  and  to  her  heirs ;  but,  in  case  of  no  heirs  or  issue,  I  give  and 
"bequeath  the  remainder  thereof,  afler  her  decease,  to  the  eldeit 
''son  of  my  sister  Matilda  and  Arthur  Hutchins,  of  Ardnagashel 
"  in  the  county  of  Cork ;  but,  in  case  of  no  such  issue  in  that  familj, 
''  to  the  eldest  son  of  Mary  O'Donnell  and  William  Ivers,**  &c 

The  testator  died  in  the  year  1818.  Matilda  O'Donnell,  the 
testator's  daughter,  afler  his  decease  entered  into  possession  of  the 
lands  in  question ;  and,  having  become  insolvent,  died  in  the  year 
1855,  unmarried  and  without  issue;  and  a  petition  was  presented 
by  a  judgment  creditor  of  Matilda  O'Donnell,  during  her  lifetime, 
to  sell  her  estate  ;  and  a  claim  to  the  estate  was  set  up  hj 
Thomas  Hutchins,  who  was,  at  the  date  of  the  will,  and  still  is,  the 
eldest  son  of  Matilda,  the  testator's  sister,  and  Arthur  Hutchins^ 
mentioned  in  the  will.  The  question  submitted  for  the  opinion 
of  the  Court  was,  whether  Thomas  Hutchins,  in  the  events  thit 
had  occurred,  took  any  and  what  estate  in  these  lands,  under  the 
will  of  Hugh  O'Donnell  ? 

Sullivan,  for  T.  Hutchins. 

The  words  "  after  her  decease,"  in  the  will  of  Hugh  O'DonneD, 
must  be  regarded  as  meaning  '*  upon  or  immediately  upon  the  event 
of  her  decease,"  and  not  *^  at  any  subsequent  time ; "  such  a  con- 
struction has  been  given  to  these  words:  Wilkinson  v.  South  (a); 
Trotter  v.  Oswald  {b);  Ex  parte  v.  Davies(e)i  Johnson  v.  /oib- 
son  (d).     The  latter  case  is  a  strong  authority,  the  subject-matter  of 

(a)  7  T.  R.  555.  (6)  1  Cox.  Ch.  C.  317. 

(c)  2  Sim.,  N.  6.,  1 14.  (rf)  8  Bxch.  81. 
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the  devise  being  real  estate,  inasmuch  as  Courts  of  Law   always  T.  T.  1857. 

desire  in  such  cases  to  construe  that  as  a  remainder  in  favour  of     v ^ *  ' 

the  heir-at-law,  which,   in  case  of  personalty,  would  only  be  an    o'domohub. 
executory  devise :  Parker  v.  BtrAs  (a).     This  rule  of  construction 
irill  fully  account  for   the  decision   in  Broadhurst  v.  Morris  (b). 
The  words  "  heirs  or  issue "  in  a  devise  mean  heirs  of  the  body : 
Peake  v.  Pegden  (c). 

Beytagh  and  D.  Sherlock^  for  the  creditors  of  Matilda  O'Donnell. 

If  this  had  been  a  devise  of  freehold  estate,  there  can  be  no 
question  but  that  Matilda  O'Donnell  would  have  taken  an  estate 
tail  at  least ;  and,  such  being  the  case,  she  should  take  an  abso- 
lute estate  in  the  chattel  interest :  Broadhurst  v.  Morris ;  Doe  d. 
Ellis  V.  Ellis  (d) ;  Jones  v.  Rgan  (e).  The  only  question  as  to 
the  applicability  of  this  principle  is  in  the  case  of  personal  estate : 
Earth  v.  Chapman  (f)  ;  but,  in  order  to  give  the  words  in  question 
the  meaning  contended  for  by  the  other  side,  there  must  appear 
in  the  will  some  additional  clause  or  circumstance  relative  to  the 
testator  or  devisee,  indicating  such  an  intention:  Eeam.  Cont.Rem^ 
p.  485 ;  Lewis  on  Perpetuities,  p.  321.  Wilkinson  v.  South  is 
distinguishable,  the  bequest  there  having  been  made  to  another 
person,  then  living,  by  name,  whereas,  in  the  present  case,  the 
bequest  over  is  *'to  the  eldest  son  of,^  &c.  This  distinction  is 
upheld  in  Roe  v.  Jeffery  {g\  Trafford  v.  Boehm  (Ji)  and  Doe  d. 
Cadogan  v.  Ewart  (t).  The  case  of  Wilkinson  v.  South  also  con- 
tains the   word  "then,"  which   limits    the   period  of  the  demise. 

They  also  cited  Green  v.  Harvey  (k) ;  Pinhury  v.  Elkin  {I) ;  Dunk 
V.  Fenner{m) ;  Campbell  v.  Harding  (n),  confirmed  in  the  House  of 

(a)  1  K.  &  J.  156.  (6)  2  B.  &  Ad.  I. 

(c)  2  T.  R.  720.  (c/)  9  East,  382. 

(e)  9  Ir.  Eq.  Rep.  249.  (f)  1  P.  Wma.  663. 

ig)  7  T.  R.  389.  (h)  3  Atk.  449. 

(0  7  Ad.  &  Ell.  660.  (A)  1  Hare,  42a 

(0  1  P.  Wms.  563.  (m)  2  Ruas.  &  MyL  557. 

(n)  2Rii8f.  &Myl.4ll. 
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T.  T.  1857.  Lords  (a);  Donn  ▼.  Penny  (b);  OwrruU  y.  Coekereii(e)i  Jtt  i. 

, ' '  AudUey  (d) ;  Doe  d.  Cork  v.  Cooper  (e) ;  Waiier  ▼.  DrewQ). 

In  rt 

o'dorohue. 

Deaey,  in  reply,  cited  Paine  y.  Siruiiom  (g) ;  Doe  d.  Km§  ?. 

Frost  {h). 

Cur.ad.widL 


MONAHAN,  C.  J. 

M«  T.  1857*       Thia  case  has  been  submitted  by  the  CommiBsionerB  of  the  Inenm- 

Aop.  25. 

bered  Estates  Court  for  the  opinion  of  this  Court,  upon  the  oon- 

struction  of  the  will  of  the  father  of  Matilda  O^DonnelL    It  wis 
yery  fully  argued  last  Term,  and,  during  the  argument^  we  intimated 
what  our  decision  upon  this  question  would  be ;  neyerthelen,  we 
have  thought  it  right  to  state  more  fully  the  reasons  upon  whidi 
that  decision  is  grounded.     It  appears  that  Hugh  0*I>onnell,  tbe 
testator,  was,  previous  to  the  making  of  his  will,  and  at  the  Uom 
of  his  death,  possessed  of  certain  lands  for  a  term  of  years  atiU 
subsisting ;  and  that,  at  the  time  he  made  his  will,  he  had  ai 
only  daughter,   Matilda  O'Donnell,  and  also  a  nephew,   Thomis 
Hutchins,  who  is  now,  and  was,  at  the  time  of  the   making  of 
the  testator's  will,  the  eldest  son  of  Matilda  and  Arthur  Hatchius 
and  he  claims  the  devised  estate,  saying  that  it  is  not  liable  to  liie 
debts  of  Matilda  0*Donnell,  the  testator's  daughter.     It  appears  tbat 
the  testator  died  in  the  year  1818,  and  his  daughter,  haying  entered 
into  possession  of  the  devised  estates,  became  insolvent,  and  died 
in  the  year  1 855,  without  issue ;  and,  during  her  lifetime,  a  petitioa 
had  been  presented  in  the  Incumbered  Estates  Court,  by  one  of  her 
creditors,  to  sell  her  estate,  of  which  her  assignee  under  the  Insol- 
vent Act,  Anthony  O'Donohue,  is  now  the  representative :  bat  i 
claim  to  the  estate  has  been  set  up  by  Thomas  Hutchins,  under  tbe 
will  of  his  uncle.     The  Commissioners  of  the  Incumbered  Estatce 

(a)  8  BU.,  N.S.,  469.  (6)  19  Veg.  545;  S.  C,  1  Mer.Sa 

(c)  1  Y.  &  C,  C.  C,  494.  (<f)  1  Ck)x,  Ch.  C  »  424. 

(e)  1  East,  229.  (f)  Com.  Rep.  872, 

(S)  2  Atk.  647.  (A)  3  B.  &  Aid.  546. 
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Goart  have  stated  these  facts  more  fullj  upon  their  special  case,  and  M.  T.  V957. 

now  seek  our  opinion  as  to  whether,  under  these  circumstances,  and     v^—v "  * 

upon  the  true  construction  of  the  will  of  Hugh  O'Donnell,  Thomas  o'donohub. 
fiutchins  is  entitled  to  anj  or  what  estate  in  the  devised  lands?  No 
argument  has  arisen  as  to  what  estate  he  should  take ;  and  there- 
fore the  sole  question  for  our  consideration  is,  whether  he  is 
entitled  to  any  estate  in  these  lands,  or  whether,  upon  the  death 
of  the  insolvent,  the  property  went  to  her  assignee  ?  The  will  of 
Hugh  O'Donnell,  after  stating  that  the  testator  was  possessed  of 
this  estate  for  a  term  of  years,  and  making  provision  for  payment 
of  debts,  &c.,  proceeds  as  follows : — "  I  order  and  bequeath  the  rest, 
^  residue  and  remainder  of  my  whole  property  in  Tarmoncarra  and 
*^  Glendad,  being  East  Tarmoncarra  and  East  Glendad  and  Crewes- 
**  more,  to  my  only  child  Matilda  O'Donnell  and  to  her  heirs ;  but 
''in  case  of  no  heirs  or  issue,  I  give  and  bequeath  the  remainder 
**  thereof,  after  her  decease,  to  the  eldest  son  of  my  sister  Matilda 
''and  Arthur  Hutchins,  of  Ardnagashel  in  the  county  of  Cork." 
The  question  arising  upon  this  devise  is,  what  estate  did  Matilda 
O'Donnell  take  under  the  testator's  will  ?  The  authorities  bearing 
upon  the  subject  have  been  very  fully  discussed  at  the  argument 
of  the  case ;  and,  upon  Mr.  Hutchins'  part,  this  proposition  has  been 
wrged,  and  we  think  satisfactorily,  that  Matilda  O'Donnell  took  an 
absolute  estate  under  the  will,  but  subject  to  an  executory  devise 
over,  in  case  of  the  leaving  no  issue.  The  words  are  ''  to  hef  and 
ber  heirs,  but,  in  case  of  no  heirs  or  issue  after  her  decease,"  to 
go  over  to  Thomas  Hutchins.  The  chief  question  in  the  case  is^ 
what  is  the  meaning  of  the  words  *'  after  her  decease  ? "  K  these 
words  meant  after  failure  of  issue,  whenever  that  might  occur,  at 
aome  indefinite  period,  no  doubt,  the  devise  over  would  be  void 
lor  remoteness ;  but  if  the  meaning  of  the  language  of  the  testator 
be  that  the  estate  was  to  go  over  to  Thomas  Hutchins,  if  at  all, 
immediately  upon  the  decease  of  Matilda  O'Donnell,  then  there  can 
be  no  doubt  but  that  the  devise  is  within  the  limits  of  the  law 
^^perpetuities,  and  that  the  property  must  go  to  the  party  named 
in  remainder. 

A  very  early  authority,  but  one  very  much  in  point,  has  been 
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M.  T.  1857.  referred  to.  That  case  is  Pinbury  y.  EUtin  (a),  in  which  the  testator, 
ommon    eas.  ^^^^^g  bequeathed  chattel  property  to  his  wife,  made  a  beqacst 

o'donohue.  ^^^^  ^^  ^^^  following  terms: — if  she.  shall  die  without  issmt^  <ftca 
after  her  dececue^  the  property  to  go  to  the  testator's  brother;  and 
it  was  held  that  the  bequest  over  in  that  case  was  effectual,  npoa 
the  ground  that  the  words  "then  after  her  decease**  meant  **imiDe> 
diately  upon  her  death."     The  only  distinction  between  that  can 
and  the  present  one  is,  that  the  word  **  then  **  does  not  occur  ia 
this  devise,  the  words  of  which  are  *'  in  case  of  no  heirs  or  issoe^ 
I  will  and  bequeath,  after  her  decease,"  &c. ;  but  we  are  of  opinioa 
that  the  omission  of  the  word  *'  then "  can  make  no  difference  ii 
the  construction  of  the  will.    We  take  the  same  view  of  the  effisct 
of  that  word  as  Lord  Brougham  did  in  the  case  of  Campbell  v. 
Harding  (6),  and  consider  that  in  such  a  case  it  is  to  be  regarded 
as  denoting  inference  rather  than  time. — [His  Lordship  read  Lord 
Brougham's  judgment,  p.  411]. — The  contingrency  upon  which  thii 
property  depended  in  the  present  case  was,  the  death  of  MatiUi 
O'Donnell  without  issue.    To  the  same  effect  is  the  case  of  WH' 
hinson  v.  South  (c),  in  which  the  testator  bequeathed  a  leaseboid 
property  to  his  wife,  for  her  life,  and  after  her  decease  to  his  son, 
and  the  heirs  of  his  body  lawfully  begotten,  and  to  their  heirs  and 
assigns  for  ever ;  ^'  but  in  default  of  such   issue,    then,   afler  hii 
decease,"  to  the  testator's  grandson  T.  Wilkinson  ;  and  it  was  hdU 
that  the  devise  over  was  within  the  proper  limits.      The  next  esse 
to  which  I  shall  refer  is  Trotter  v.  Oswald  (d)^  in  which  the  devise 
was  as  follows : — **  For  the  use  of  John  Boyle  daring  his  life,  and 
*^  to  the  lawful  heirs  of  his  body  after  his  demise ;  but  in  case  of  his 
**  dying  without  issue  of  his  body,  after  his  decease^  I  give  all 
*'such  residue  to  John  Oswald;^  and  it  was  held  that  the  devise 
over  to  John  Oswald  was  sufficient.     I  need  not  make  any  obser- 
vations  upon   the  latter  case,   except  this,  that   we   think   it  is 
impossible  to  distinguish  it  from  the  case  now  before  the  Coart 
There  is  another  decision  to  which  I  shall  refer,  as  being  evoi 
a  stronger  case  than  Trotter  v.  Oswald^  inasmuch  as  the  devise 

(a)  1  p.  Wms.  563.  (6)  2  Boss.  &  MjL  41 1. 

(0  7  T.  R.  557.  (rf)  1  Cox,  Ch,  Cmb.,  317. 
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was  of  lands  in  fee-simple,  the  case  of  Ex  parte  Davies  (a).     The  M.  T.  1 867* 

words  of  the   will   in   that   case   provided   that   in   case   the   tea-      -_     ^     _-  ' 

tator's  son  Matthew  should  die  without  leaving  any  lawful  issue    o*donohue. 

of  his  body,  such  part  of  his  residuary  estate  so  given   to  him 

as  might  be  in  the  nature   of  freehold   should,  at  his   death,  be 

divided,  &c. ;  and  it  was  held  that  this  referred  to  a  failure  of 

issue  at  the  time  of  his  death.     We  have  been  referred  by  Mr. 

Seytagh  to  a  case,  Broadhurst  v.  Morris  (6),  in  which  the  words  of 

the  testator  were  to  the  same  effect  as  those  in  the  present  case, 

as  a  conflicting  authority ;  but  in  that  case  the  Court  only  decided 

that  the  devisee  took  an  estate  tail  in  the  property,   which  was 

quite  right,  though  the  limitation  over  was  to  take  effect  only  on 

a  particular  contingent  determination  of  that  estate  tail.     We  are 

therefore  of  opinion  that  this  case  cannot  be  distinguished  from  the 

others  to  which  I  have  referred ;  and  we  think  that  this  is  no  time 

to  criticise  the  meaning  of  words  which,  in  their  common  sense 

interpretation,  denote  a  failure  of  issue  at  a  particular  time,  the 

more  especially  as  the  Legislature  has  by  a  recent  statute  limited 

to  a  certain  period  words  of  a  similar  kind  $  and  therefore  we  are 

of' opinion  that  such  expressions  as  we  are  now  dealing  with  should 

not  bear  a  more  extended  sense,  unless  there  appear  to  have  been 

9L  clear  and  express  intention  to  the  contrary.     For  these  reasons, 

"we  are  of  opinion  that  the  property  in  question  belongs  to  Mr* 

Butchins,  and  our  certificate  to  the  Commissioners  of  the  Licum« 

bered  Estates  Court  shall  be  to  that  effect. 


(a)  2Sim.,  N.  S.»1U. 


(&)  2  B.  &  Ad.  V 


VOL.  7. 


64  t. 
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CAAIG  V.  MURTi 


f  Qmmh'«  BeneA. 


In  T«plBTiD,  k  Bkplkvui.— Defence,  common  Kromj  fi 
replication, 


„       .  the 
nanire  of  m  de- 

hn<x,  amotion       Coalei  Applied  for  liberty  to  repljr  dot 
to  nplj  doabla  .       , 

matter    need    ftrrear  ;  second!;,  a  diatreu  prerioouy  m 

notice. — Vide 


Df  ^ 


Da 


(■ate,  p.  323.)       "^^^  officer  of  the  Court  objected,  tlu 
ahould  be  on  notice. 


Coatet. 

This,  though  called  a  replication,  beinf 
is  analogoDS  to  a  defence  in  an  ordinar 
party  in  replevin  being  the  defendant, 
though  not  BO  in  form,  and  therefore  i 

•  C&ram  O'BanM, 


April  20. 

An  appUcatii 
to  plead  do 


COOKE  e.  LEVI 


This  was  an  action  agunst  the  defendai 
for  negligence  in  not  selling,  according  I 
?^!u  d^-  certain  iron  transmitled  to  them  by  the  i 
^'^•ffidil  pleaded  seTeral  defences,  traveraing  the 


•  Cmm  O'Bauii,  J. 


iiii 
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sence,   and  allegine  that  they  sold  the  iron  to  the  best  advan-  E.  T.  1858. 
*  ^    *^  ^  Qneen't  Bench, 

tage. 


Exham  applied  for  liberty  to  plead  double  matter,  without  an 
affidavit  of  the  truth  of  the  matters  sought  to  be  pleaded.  It 
appeared  by  the  adffidavit  of  the  defendants'  attorney,  that  the 
defendants  lived  in  Quebec,  so  that  it  would  be  difficult,  and  would 
cause  great  delay,  to  obtain  the  usual  affidavit. 


O'BaifiN,  J.,  after  consulting  with  the  officer,  granted  the  appli- 
cation; considering  that,  under  section  57  of  the  Common  Law 
Procedure  Act,  1853,  an  affidavit  of  the  truth  of  the  matters  sought 
to  be  pleaded  was  only  necessary,  if  required  by  the  Judge. 


THE  QUEEN  v.  The  Rev.  PETER  CONWAY.* 


H.  T.  1858. 

Jan,  18, 19, 
20,23. 


This  was  a  motion  that  the  Attorney"  General  may  be  at  liberty  Where  it  ap- 
pears clearly 
to  enter  a  suggestion  upon  the  record,  that  a  fair  and  impartial  bv  the  afiSda- 

trial  of  the  issue  joined  in  this  prosecution  cannot  be  had  by  a  jury  ^nd'  impartial 

of  the  county  of  Mayo,  and  that  it  is  convenient  that  said  issue  be  ^^    |q   ^^ 

$ried  by  a  jury  of  the  county  of  Dublin,  or  such  other  county  as  to  ^J^h'^the  of- 

the  Court  shall  seem  fit ;  and  that,  thereupon,  the  Court  may  award  f®"*^'  ^^^ 

and  direct  that  the  trial  of  the  issue  joined  in  this  cause  may  be  ^^°  ^  ^^ 

"  "  comnuttedfthe 

had  before  a  jury  of  the  county  of  Dublin,  or  such  other  county  as  Court  has  ja- 

risdiction    to 

the  Court  shall  be  pleased  to  direct ;  or  for  such  other  order  as  the  change    the 

place  of  trial 

X/Ourt  shall  be  pleased  to  make.  from     that 

It  appeared  by  the  affidavit  of  Isidore  Burke,  Crown  Solicitor  other    coui^ 

for  the  county  of  Mayo,  and  several  other  affidavits  on  the  part  consider  to^ 

oonTenientand 
proper,  and  whereby  the  ends  of  justice,  not  only  as  regards  the  Crown,  bnt  also 
as  regards  the  defendant,  may  be  more  efiectnaUy  attained,  and  will  pennit  a  sug- 
gestion to  be  entered  on  the  record  for  that  purpose. 

*  Coram  LxraoT,  C.  J.,  Craxptoh  and  Perrzn,  J  J. 
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H.  T.  1 858.  of  the  prosecution,  that  an  election  was  held  in  the  county  of  Majo 

(Uieen*$  Bench  ,/,,-.,        i,  ,,      • 
. on  the  6th  of  April  1857,  to   return   two  Members  to  serve  in 

^  Parlinment  for  the  said  countj,  and  that  there  were  three  candidates 

CON  WAT.      proposed  on  that  occasion,  viz.,  R.  W.  Palmer,  G.  H.  Moore,  and 

G.  G.  O.  Uiggins,  of  whom  the  two  former  were  elected.     That 

long  previous  to  the  said  election,  great  political  excitement  existed 

throughout  the  entire  of  the  county,  which  was  increased  bj  the 

publication  of  intiammatory  placards,  and  bj  denonciations  from 

the  altars  of  many  of  the  Roman  Catholic  chapels  in  the  county. 

That  the  voters  in  the  town  of  Castlebar  were  canvassed  by  each 

of  the  popular  candidates,  accompanied  by  Roman  Catholic  clergj 

and  large  mobs  of  persons.    That  prior  to,  and  at  the  time  of  the 

election,  considerable  intimidation  was  used  to  prevent  voters  going 

to  the  poll,  and  several  of  them  were  beaten  by  riotous  and  turaulta^ 

ous  mobs,  and  others  of  them  carried  off  by  violence,  and  preventer 

from  voting.    That  the  Rev.  Peter  Conway,  the  defendant,  had  be< 


#1 


for  several  years,  and  still  was,  the  officiating  Roman  Catholic  cura \e 

in  the  town  of  Ballinrobe,  one  of  the  polling  places  at  the  electioHi^n, 
and  had  actively  interfered  in  the  election  to  prevent  the  return  of 

G.  G.  O.  Higgins.     That  there  was  a  protracted,  angry  and  excite  ..^ed 
contest  for  the  election.     That  in  June  1857,  G.  G.  O.  Higgi     .^ns 
presented  a  petition  to  the  House  of  Commons,  praying  that  tW  -^^ 
election  of  G.  H.  Moore  might  be  declared  void,  upon  the  grour^   -^^ 
of  intimidation  and  undue  intiuence.    That  the  petition  was  referred    ^" 
to  a  Select  Committee  of  the  House  of  Commons,  and  that,  aft«^^^**' 
due  inquiry,  the  Committee  passed  a  resolution  (amongst  others  ^S9^h 


••n- 


that  undue  influence  and  spiritual  intimidation  prevailed  to  a  co 
siderable  extent  at  tlie  said  election,  and  that,  in  the  exercise  of  suci  ^^^ 


undue  influence  and  spiritual  intimidation,  the  defendant  and  thr  "^^ 
Rev.  Luke  Ryan  were  so  prominently  active,  that  the  Committe< 
deemed  it  their  duty  to  make  a  special  report  to  the  House  of  Com- 
mons,  in  order  that  the  House  should  take  such  steps  thereupon 
might  be  deemed  necessary  and  proper.    That  by  a  resolution  of 
House  of  Commons,  of  the  29th  of  July  1857,  it  was  ordered  that 
the  Attorney -General  for  Ireland  should  prosecute  the  defendant 
and  the  Rev.  Luke  Ryan;  and  that,   pursuant  thereto,  ex  officio 
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informations  were  accordingly  filed  against  them   respectively  by  H.  T.  1868. 

the  said  Attorney- General,  in  which  informations  the  venue  was      ^^ 

laid  in  the  county  of  Mayo.    That  the  presentation  of  the  petition  ^ 

of  the  said  G.  G.  O.  Higgins  to  the  House  of  Commons,  con-     conwat. 

taining,  as  it  did,  grave  charges  against  Roman  Catholic  clergy 

in  the  county  of  Mayo,  excited  angry  feelings,  which  had  not  in 

any  degree  subsided  amongst  some  of  the  Roman  Catholic  clergy, 

and  many  of  the  people  of  the  county,  including  some  of  those 

liable  to  serve  on  juries  therein ;  and  that  a  copy  of  the  petition 

was  read  from  the  altar  of  almost  every  Roman  Catholic  Chapel 

in  the  county,  which  had  the  effect  of  heightening  and  perpetuating 

the  feelings  of  excitement  and  animosity  which  previously  existed  in 

the  county.     That  a  detachment  of  cavalry  having  been  sent  to  the 

town  of  Ballinrobe,  for  the  purpose,  as  was  supposed,  of  executing 

a  warrant  to  compel  the  defendant  to  appear  to  the  information, 

the  defendant  went  to  Dublin,  and  duly  entered  an  appearance,  and 

•nbsequently  pleaded  not  guilty.     That  on  the  Sunday  after  his 

return  (29th  of  November  1867)»  in  an  address  to  his  congregation 

from  the  altar,  after  the  conclusion  of  Service,  the  defendant  said : — 

!*  That,  in  consequence  of  information  which  he  had  received,  that 

**  police  and  dragoons  were  on  their  way  to  arrest  him,  he  had 

*^  determined  to  go  to  Dublin,  in  order  to  save  the  bloodshed  which 

^  would  ensue  if  he  were  arrested,  as  he  well  knew  the  feelings 

'^  of  the  people ;  and  that  with  pride  and  pleasure  he  asserted,  that 

^  all  the  police  and  military  from  Athenry  to   Ballinrobe  would 

'^  not  arrest  him ;  and  that  he  had  it  from  good  authority,  that,  if 

^  he  were  arrested,  the  people  would  assemble  between  Athenry  and 

**  Dublin  and  tear  up  the  rails  for  miles,  and  that  he  wanted  to 

^  diffuse  amongst  the  youth  who  were  listening  to  him,  and  who 

^  might  be  called  to  the  priesthood,  that  the  Government  of  England 

***  hated  the  name  of  a  Catholic,  and  would  persecute  the  Catholics. " 

That  most  of  the  persons  who  would  be  called  upon  to  act  as  jurors, 

if  the  case  were  tried  before  a  jury  of  the  county  of  Mayo,  took 

part  in  and  voted  at  the  election,  and  entertained,  and  were  likely 

to  be  actuated  by,  strong  feelings  and  prejudices  in  reference  to  the 

proeecution  and  charges  against  the  defendant.    That  there  were 
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H.  T.  1868.  900  persons  upon  the  jury  list  for  the  couo^,  upwards  of  400  of 
-    I  whom  could  not  read  or  write,  and  that  a  joiy  of  fair  and  impartiil 

^  men  to  try  the  case  could  not  he  had  from  the  jurors  of  the  oonntj 

conwAT.  of  Mayo  as  usually  serving.  That  the  jurors  generally  empanelled 
at  the  Assizes  were  shopkeepers  residing  in  the  seyeral  towns  in 
the  county,  and  small  tenant  farmers,  amongst  whom  the  defendaat 
had  extensive  influence,  and  that  very  few  (if  any)  of  the  gentiy, 
merchants  and  respectable  class  attended  as  jurors.  That  several 
of  the  landed  proprietors  and  gentry,  residmg  in  the  coun^  of  Majo^ 
who  opposed  G.  G.  O.  Higgins  at  the  election,  entertained  strong 
feelings  against  the  prosecution. 

Several  letters  and  articles  from  newspapers  advocating  variooi 
political  opinions,  and  circulating  widely  in  the  coonty  of  Mmjo, 
were  referred  to  in  the  affidavits  upon  the   part  of  the  prose- 
cution, to  show  the  excited  state  of  the  county,  and  the  infloenoe 
which  they  would  exercise  in  preventing  those  who  read  them  htm 
coming  to  a  just  conclusion,  if  sworn  on  the  trial  of  the  present 
information ;  and  also  a  letter  published  in  one  of  them,  and  pur- 
porting to  be  addressed  by  the  defendant  to   Lord   Palmerston,* 
in  which  occurred  the  following  passages: — '^No  matter  what  mij 
"  have  been  the  result  of  the  inquiry  before  the  Committee  of  the 
"  House,  as  regards  my  conduct  at  the  late  election  for  this  countj, 
**  your  Lordship  will  find  a  different  verdict  when  the  case  oomei 
'*for  trial  before  an  unprejudiced  jury,  enlightened  by  the  legsl 
'*  acumen  of  an  experienced  and  learned  chairman^  neither  vaia^ 
'*  weak-minded  or  prejudiced,  and  who  will  not  allow  hearsay  e?i- 
"dence  to  guide  him  in  his  charge.  .  .   .   Before  you  arraign  ne 
"  and  place  me  on  my  trial,  I  claim,  as  an  act  of  justice,  and  n 
"necessary  for  a  fair  trial,  that  you  supersede  the  present  Hi^ 
**  Sheriff  Captain  Higgins,  the  father  of  Lieutenant- Colonel  HiggiiM^ 
"  and  also  Mr.  Isidore  Burke,  the  Crown  Solicitor  for  this  oountj.' 
It  further  appeared,  by  the  information  of  John  Grannon,  swon 
on  the  8th  of  July  1857,  that  he  was  one  of  the  witnesses  examined 
before  the  Select  Committee  of  the  House  of  Commons,  and  thai, 
on  the  day  after  his   return  to  Castlebar  from   London,   he  wn 

*  Then  First  Lord  of  the  Treasniy. 
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assaulted,  and  his  life  imperilled  by  a  mob,  which  followed  him,  H.  T.  1858. 

»             .     ,,  xwTi.      5 •  a                                                            .       >« ..                 Queen's Sench, 
crying  out,  "  Why  did  you  go  to  prosecute  your  pnest  ?  "  ^ — * 

Several  affidavits  were  made  in  reply  to  those  on  the  part  of  ^ 

the  prosecutor,  denying  several  of  the    statements  therein,  and     cohwat. 
stating  that,  according  to  the  knowledge  and  belief  of  the  persons 
swearing  them,  a  fair  and  impartial  trial  could  be  had  in  the  county 
of  Mayo ;  and,  amongst  them,  one  by  the  defendant  himself,  relying 
upon  his  constitutional  right,  as  an  elector,  to  express  his  opinions, 
and  to  oppose  the  election  of  a  person  in  whom  he  had  not  con- 
fidence.    That  Isidore  Burke  was  a  partizan  of  G.  G.  O.  Higgins 
at  the  ^election,  and  that  he  believed  that  Isidore  Burke  had  a 
personal  animosity  against  him,  and  did  not  stand    impartially 
between  the  Crown  and  defendant.    That  no  greater  excitement 
prevailed  than  had  existed  at  former  elections  in  the  county,  or 
than  usually  takes  place  before  a  contested  election.     That  the 
defendant  never  read  the  petition  of  G.  G.  O.  Higgins  to  the  House 
of  Commons  from  the  altar  of  his  chapel;  and  that  he  believed 
it  to  be  utterly  untrue  that  a  jury  of  twelve  fair  and  impartial 
men  could  not  be  had  from  the  jury  list,  to  try  the  case  fairly 
and  impartially  ;'^and  that  impartial  verdicts  had  been  obtained 
in  the  county,  in  cases  involving  much  religious  excitement,  and 
more  calculated  to  influence  the  minds  of  jurors  than  mere  political 
feelings  could.     That  in  1863,  a  jury  of  the  county  of  Mayo, 
composed  partly  of  Protestants  and  partly  of  Roman  Catholics, 
convicted  a  monk  of  the  monastery  of  Partree,  near  Ballinrobe, 
of  the  ofience  of  burning  a  Bible ;  and  that,  in  the  same  year,  a 
Juxy  of  the  said  county,  similarly  composed,  acquitted  the  Protestant 
ewtte  of  the  island  of  Achill,  of  a  charge  of  assault  preferred 
agi^t  him  by  a  Roman  Catholic  curate  in  the  same  island.    That 
^e  deponent  had  not  extensive  influence  amongst  the  shop-keepers 
and  tenant  farmers  in  the  county,  with  more  than  one  half  of  which 
the  defendant  was  either  not  at  all  or  very  imperfectly  acquainted ; 
nor  had  he  such  influence  through  the  county  as  could  afiect  the 
opinions  of  the  jurors.    That  the  great  body  of  the  landed  gentry 
of  the  county  were  Protestant,  and  opposed  to  the  defendant  in 
political  and  religious  opinions,  who,  it  was  utterly  false,  could 


512  COMMON  LAW  BEPOBT& 

H.  T.  1R58.  be  prejudiced,  or  who  would  hesitate  for  a  moment  to  bring  ii 
^^'^*      .     a   verdict  according  to   the   evidence.      That   the   defendant  wu 
THE   QUBEN  ^jj^^jj^  ^  defray  the  expense  of  removing   a  large  number  oC 
coNWAT.     witnesses  to  another  county. 

The  Attorney 'GenercU  (with  him  J.  A.  Law9on\  for  the  motiuL 
In  a  criminal  proceeding,  this  Court  has  a  Conunon  Law  jaris- 
diction  to  direct 'the  case  to  be  tried  before  a  jury  in  any  county 
which  it  may  in  its  discretion  select,  and  will  exerciae  that  jurii- 
diction  upon  a  proper  case  being  made  out  for  it.     The  genaral 
principle  is  laid  down  in  Regina  v.  Palmer  (a).      In   that  otse^ 
however,  it  was  necessary  to  pass  the  19  &  20  Ftc.,  c  16,  beeann 
the  Central  Criminal  Court,  to  which  the  trial  was  removed,  is  not 
a  Common  Law  jurisdiction,  but  comprises  the  citj  of  London,  ths 
county  of  Middlesex,  and  parts  of  other  coonties*      The  statute 
19  &  20  Vicy  c.   16,  is  declaratory  of  the  ground  upon  whiehths 
discretion  of  the  Court  in  removing  the  issue  should  be  exercised, 
viz.,  **  whenever  it  shall  appear  expedient  to  the  ends  of  justice''(i)i 
The  present  case  is  one  of  misdemeanour  (c),  and  in  such  cases  this 
jurisdiction  is  well  settled :  Rex  v.  Lewis  {d) ;  Itex  v.  TkoMUu{e). 
The  strongest  case  on  the  other  side  is  Proeior  ▼.  Phil^  (f)^  ia 
which  Hale,  C.  B.,  refers  to  Bowbridge^s  case^  in  which  it  appeared 
that  *'all  the  county  was  concerned,  otherwise  no  foreign  veniw 
ought  to  be  awarded."     If  that  were  now  required,  the  affidavit! 
in  the  present  case  show  that  the  whole  county  is  concerned.    In 
Rex  V.  Hunt  {g\  it  appeared  that,  in  the  county  of  Lancaster  there 
was  nearly  ten  times  the  number  of  jurors  which  there  is  in  the 
county  of  Mayo ;  yet  in  that  case  a  suggestion  similar  to  the  present 
one  was  entered  upon  the  record.     That  case  puts  the  law  upon  tbe 
true  ground  (A),  viz., "  Because  it  might  possibly  happen  that  penoos 
*'  might  be  summoned  upon    the  jury,  whose   opinions  might  be 

(a)  o  El.  &  B.  1024.  (6)  Sec  1. 

(c)  It  was  a  prosecution  ander  17  &  IB  Vic.^  c.  102,  s.  5. 

(rf)  1  Str.  704. 
(f )  4  M.  &  S.  442,  and  cases  in  note,  444.      (J)  Hard.  31 1. 
{g)  3  B.  &  Aid.  444.  (A)  p.  446. 
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*' tainted  with  very  strong:  prejudice,  bnt  whom  it  would,  nevertheleas,  H.  T.  1658. 

**  not  be  competent  for  the  defendant  to  challenge : "  and  so  in  Regina  ^^^—    - 

▼.  Simpson  (a).    This  Court  also  has  exercised  the  same  jurisdiction 

in  Regina  v.  Kennedy  :  *  and  although  in  Lucan  v.  Ccmendisk  (6),     conwat. 

the  Court  refused  to  change  the  venue,  it  was  because  it  was  not 

shown  to  the  satisfaction  of  the  Court  that  a  fair  trial  could  not 

be  had  where  the  venue  was  laid.     The  same  jurisdiction  exists 

even  in  cases  of  felony,  although  in  some  instances  the  Court  has 

been  slower  to  exercise  it  in  such  eases:  JRex  v.  Mead(c);  Bex 

T.  Pefqn'cue  {d)  ;   JRex  v.  Holden  («).      In  the  latter  case,  Lord 

Denman,  C.  J^  says : — *'  If  I  thought  it  necessary  for  the  purpose 

of  a  fair  trial,  I  should  be  disposed  to  grant  this  application  **  (f), 

Tiie  language  of  the  Court  has  been  sometimes  misrepresented  upon 

the  point  in  question ;  thus,  in  Rex  ▼.  Harris^  as  reported  in  W. 

JBiackstone  {g\  Lord  Mansfield,  C.  J.,  is  reported  to  have  said, 

**  We  must  be  satisfied  that  there  is  not  a  possibility  of  a  fair 

trial  in  the  proper  county;"  but  the  case  is  better  reported  in 

Surrowes  (A),  where  the  true  ground  is  stated,  viz^  that  the  motion 

was  grounded  merely  upon  an  affidavit  of  belief  that  there  could 

Dot  be  a  fair  and  impartial  trial ;  and  Lord  Mansfield,  C.  J.,  said, 

**  As  the  party  cannot  traverse  the  suggestion,  there  must  be  a 

^dear  and  solid  foundation  for  it.     This  general  swearing,  to 

(a)  5  Jar.  462.  (6)  10  Ir.  Law  Bep.  536. 

(c)  3D.  &B.  301. 

(d)  4  B.  &  Ad.  573 ;  S.  C,  1  N.  &  Man.  312. 

(e)  5  B.  &  Ad.  347;  S.  C.  2  K.  &  Man.  167. 

09  p.  355.  (s)  1  W.  B.  378. 

(A)  3  Banr.  1330. 

*  We  are  indebted  to  the  Master  of  the  Crown  office  for  the  note  of  this  case, 
iad  that  of  Regina  r.  Gray,  post,  p.  514. 

THE  QUEEN,  at  the  Prosecution  of  CBOFTON  M.  VANDELEUB, 

0. 

CAPTAIN  KENNEDY. 

W.  H.  Brebxtqm  iMartky  with  him)  moTed  to  enter  a  suggestion  on  the  roll, 
that  a  fair  and  impartial  trial  of  the  issue  could  not  be  had  by  a  juzy  of  the  county 
of  Glare,  and  that  it  was  just  and  desirable  that  it  should  be  tried  by  a  jury  of  the 
covmtjr  of  Eilkenny,  or  such  other  county  as  the  Court  should  direct. 
▼OL.7.  65  L 
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H.  T.  1868.  *' apprehension  and  belief  onlj,  is  not  suffident  **  (a)  ;  and  so  in 
\^!!4— ^^    Regina  v.  Gray.*    In  pursuance  of  a  similar  principle,  the  venue 
THB   QUEEN  ^      ^  changed  by  6  G.  4,  c.  51,  s.  3,  from  a  countj  of  a  city, 
coMWAT.     or  town,  or  town  corporate,  to  the  next  county,  without  the  neces- 
sity of  an  application  to  this  Court.    Next,  the  affidavits  in  thi 
case  disclose  ample  grounds  for  the  exercise  of  the  diacretion  o: 
the  Court. 


T.  O'Hagan  and  Buchanan^  contra. 

Two  questions  are  involved  in  this  case ;  first,  as  to  the  exte 
of  the  jurisdiction  of  the  Court,  and  secondly,  as  to  its  exerci 
This  is  a  case  of  first  impression.     Regina  v.  Grray  is  the  onl  ^K^^ly 
case  hitherto  in  Ireland  upon  this  point,  and  that  was  eventuallKLBly 
tried  by  a  special  jury,  and  the  prisoner  convicted.    In  Regin^B^"^ 
V.  Simpson  (b)  also,  the  rule  was  granted  for  a  special  jury, 

(a)  p.  1333.  (6)  Supra. 


.n^ 


Brewster  (J.  D.  Fitzgerald  with  him),  contra. 

This  was  a  criminal  information  in  the  name  of  the  Master  of  the  Croi 
office.     It  appeared  by  the  affidavit  of  the  defendant,  who  was  the  poor-la^' 
inspector  of  the  Kilrush  Union  in  the  coontj  of  Clare,  that  the  prosecutor 
a  large  landed  proprietor,  and  possessed  of  extensiye  influence  in  that  coimty. 

The  Court  moved  the  trial  to  the  county  of  Cork,  which  was  not  an  ^jmning.  ^^^-^ 
county. 

•  THE  QUEEN  t;.  SAMUEL  GRAY. 

At  the  Spring  Assizes  1841,  for  tlie  county  of  Monaghan,  the  prisoner  was  triec^ 
for  the  murder  of  Owen  Murphy,  and  acquitted.   At  the  Spring  Assizes  1842,  fo^ 
the  same  county,  the  prisoner  was  indicted  for  shooting  at  J.  Cunningham  ;  bu 
owing  to  the  illness  of  a  juror,  the  jury  were,  discharged  without  arriying  at 
verdict.    At  the  Summer  Assizes  1842,  for  the  same  county,  the  prisoner 
agiun  put  on  trial  for  the  last  mentioned  offence ;  and  the  jury,  not  having  agreed 
were  discharged.    Subsequently,  the  indictment  was  removed  into  this  Court 
certiorari,  with  a  view  to  an  application  to  have  the  case  tried  elsewhere  than  in 
the  county  of  Monaghan. 

It  appeared  by  the  affidavit  of  J.  Hamilton,  the  Crown  Solicitor  for  the  county 
of  Monaghan,  that  he  believed  that  it  would  be  conducive  to  the  ends  of  justice  to 
have  the  prisoner  tried  elsewhere  than  in  the  county  of  Monaghan,  and  that  on 
the  previous  trial  almost  all  the  jury  panel  had  been  exhausted  by  challenge,  both 
upon  the  part  of  the  Crown  and  also  upon  the  part  of  the  prisoner. 

The  Court  refused  to  change  the  place  of  trial,  and  the  proceedings  were 
remitted  to  the  county  of  Monaghan  by  procedendo.  The  prisoner  was  subse- 
quently tried  on  the  civil  side  of  the  Court,  and  convicted. 


-^ 
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the  Crown  can  have  this  present  case  tried  before  a  special  jury,  H.  T.  1858. 

if  the  Attorney' General  ihinkB  fit.     Regina  v.  Kennedy  {a)  yt^a  ^     .....v— *^ 

case  between  two  private  persons,  not  between  the  Crown  and  a  ^ 

subject ;  and  the  Court  will  be  slow  to  exercise  an  extraordinary     conwat. 

jurisdiction,  in  a  case  prosecuted  by  the  unusual  mode  of  an  ex 

officio   information,    and   by   order   of  the   House   of  Commons. 

First ;  the  only  jurisdiction  which  the  Court  possesses  is  to  remove 

the  trial  to  the  next  adjoining  county.    Formerly,  criminal  cases 

must  have  been  tried  in  the  county  in  which  the  offence  is  alleged 

to  have  been  committed :  2  Hawk,  P.  C,  c.  25,  s.  34 ;  but  when 

this  rule  was  relaxed,  and  such  a  suggestion  as  the  present  one 

permitted  to  be  entered,  it  was  not  for  the  purpose  of  setting  the 

Tenue  at  large  generally,  but  merely  to  remove  it  from  a  limited 

jurisdiction,  where   prejudice    might    naturally  exist  to  a  great 

extent,  to  an  adjoining  county :  Gilb.  Hist.  C.  P.,  p.  88 ;  Hex  v. 

Inhabitants    of    Wilts  (6),   5th  resolution  ;    Rex  v.   Amery  (c)  ; 

Hex  V.  St.  Mary  on  Hill  Chester  (d) ;    Anonymous  (e) ;   Rex  v. 

PawU  (f)y  and  the  cases  cited  on  the  other  side :  Rex  v.  Lewis  ;  Rex 

▼.  Thonuis;  Regina  v.  Simpson.  We  do  not  object  to  the  present  case 

being  removed  to  an  adjoining  county.     This  point  is  ruled  by 

Sex  V.  Harris  (y).  Lord  Mansfield,  C.  J.,  there  says : — **  No  two 

**  things  can  be  more  different  than  changing  the  venue,  and  con- 

**  tinning  as  it  was,  with  such  a  suggestion  on  the  roll  as  is  now 

••  proposed ;  **  and  again,  "  If  the  matter  cannot  be  tried  at  all, 

**  or  cannot  be  fairly  and  impartially  tried  in  the  proper  county, 

*^  it  shall  be  tried  in  the  next  adjoining  county  (A).'*    That  case  has 

not  been  overruled;  but,  on  the  contrary,  it  has  been  adopted  by 

ibis  Court  in  Dowling  v.  Sadleir{t).     The  only  case  in  which 

a  trial  has  been  moved  from  one  great  county  to  another  great 

eonnty  is  Rex  v.  Hunt.    The  motion  in  that  case  was  rested  upon 

two  grounds ;  first,  that  large  bodies  of  persons  were  directly  inter- 

(a)  Supra.  (6)  6  Mod.  S07. 

(c)  1  T.  R.  363, 367.  (cf)  7  T.  R.  735. 

(e)  12  Mod.  503.  09  2  Ld.  Ray.  1452. 

(^)  3  Burr.  1330.  (h)  p.  1333. 

(0  3  Ir.  Com.  Law  Rep.  608,  606. 


516  COMMON  LAW  REPORTS. 

H.  T.  1858.  ested  in  the  question;  and  secondlj,  that  this  interest  would Mt 

-_    ,  he  a  cause  of  challenge  for  the  defendant,  upon  whose  appUeatkt 

THE  QUBBif  ^^^  ^y^^^  ^£.  ^^^  ^^  changed.     Neither  of  those  grounds  tp|kf 

CONWAT.     to  the  present  case ;  the  AUamey-Oenerai  may  (^udlenge  as  asiy 

jurors  as  he  pleases.    In  Regina  v.  Palmer,  cited  upon  the  o&sr 

side,  the  Court  was  not  called  upon  to  decide  the  present  questias*. 

it  was  not  discussed,  and  therefore  the  judgment  of  Lord  Cmp- 

hell,  G.  Jm  as  to  that  is  an  obiter  didwmj  and  will  not  be  hili 

to  overthrow  the  previous  law.    In  Rex  v.  Holden  {a\  a  modoi 

similar  to  the  present  one  was  refused.     Next;  the  Court  nil 

only  exercise  its  discretion,  in  moving  the  trials  upon  a  premier  case 

heing  made  out ;  it  must  be  satisfied^  upon  the  facts  before  it,  if 

the  truth  of  the  suggestion,  and  will  not  be  inflnenced  hj  allegatiosi 

of  belief:  Rex  v.   HarriM{b)\  Rex  ▼.  King(e);  Rex  ▼.  iVa- 

pra$e  (d).     In  Dowlimg  v.  Sadleir  (tf),   Moore,   J.,   says  i^**  It 

*'  would  at  all  times  require  a  very  strong  and  dear  case  to  udaoe 

^  me  to  saj  that  a  fair  trial  could  not  not  be  had  in  any  oon^ 

'*  in  Ireland.    I  would  be  slow  to  say  that,  if  a  man  were  inlerertBd 

«'in  a  matter  of  a  political  and  exdtuig  descripticMi,  he  wooU, 

*<  therefore,  neglect  his  duty^'O^*    The  alleged  tranaaetions  wUek 

are  the  subject  of  this  information  are  old  now  ;    and  in  R^  f- 

Holden  (g\  Lord  Denman,  C.  J.,  says  (A): — ^'Considering  the  tine 

"  which  has  now  been  afforded  for  prejudice  to  die  away,  and  feehng 

''a  perfect  persuasion  that,  with  the  right  of  challenge,  and  tbe 

*'  benefit  of  selection  from  so  large  a  county,  the  defendants  may  find 

"  an  unprejudiced  jury  in  Suffolk,  I  am  of  opinion  that  the  balanoe 

*'  of  convenience  is  against  this  application.''     There   can  be  as 

impeachment,  at  all  events,  against  the  special  jurors;  and  the 

Court  will  not,  therefore,  unless  coerced,  pronounce  civil  eonoBi- 

munication   upon  the  jurors  of  the  county  of  Mayo,  when  tbe 

Crown  possesses  a  right  of  challenge,  which  the  defendant  does  not 

(a;  5  B.  &  Ad.  347:  S.  C,  2  N.  &  Man.  167. 
(b)  1  W.  B.  378 ;  S.  C,  3  Burr.  1330.  (c)  2  Chit.  R.  217. 

(<0  4  B.  &  Ad.  573 ;  S.  C,  1  N.  &  Man.  312. 
(e)  3  Jr.  Com.  Law  Bep.  603.  (f)  p.  606. 

(S)  Supra.  (A)  p.  355. 
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possess;  besides,  the  defendant  is  wholly  unable  to  defray  the  cost  IL  T.  1856. 

of  removing   witnesses    to  a  distance. — [The  Attorney' General      ^^ 

Upon  ^e  part  of  the  Crown,  I  undertake  to  defray  the  cost  of  ^ 

B«ch  necessary  witnesses  as  the  defendant  may  require  to  call.] —  cokwat. 
The  publications  in  the  newspapers,  which  have  been  referred  to, 
cannot  in  any  way  affect  the  defendant  upon  this  motion,  inasmuch 
as  he  has  been  in  no  way  proved  to  have  been  connected  with  them  : 
Seehy  v.  Ellison  (a) — [Lefrot,  C.  J.,  upon  the  point  of  juris- 
diction, referred  to  Fairwethei^s  ease  {b\  and  Rex  v.  Inhabitants  of 
Notts  (c),  referred  to  by  Wilmot,  C.  J.,  in  Rex  v.  Harris  (rf).] — 
JPairtoether's  ease  was  merely  an  argument  whether  the  case  should 
be  tried  in  the  county  at  Nisi  Prius,  or  in  Banco,  Rex  v.  Inha* 
biiants  of  Notts  is  alluded  to  by  Wilmot,  J.,  in  Rex  v.  Harris^  as 
"  done  by  consent." 

•/•  A.  Lawsony  in  reply. 

The  question  is  not,  whether  in  the  eounty  of  Mayo  twelve 

honest  jurors  could  not  be  found  ?  but  it  is  whether,  in  the  ordinary 

course  of  things,  a  fair  and  impartial  trial  can  be  had  there  ?     On 

the  other  side  it  is  said,  that  by  dexterity,  management,  and  the 

exercise  of  the  prerogative  of  the  Crown,  twelve  fnen  might  be 

found  who  will  try  the  case  fairly  and  justly.    But  the  defendant, 

in  his  letter  to  Lord  Palmerston,  denies  that  he  can  have  a  fair 

trial  in  the  county  of  Mayo.    The  jurisdiction  of  the  Court  to 

grant  this  motion  cannot  be  disputed  now.     This  suggestion,  like 

that  in  Rex  v.  Huntj  consists  of  two  parts ;  first,  that  a  fair  trial 

.cannot  be  had  in  the  county ;  and  secondly,  that  it  is  convenient 

that  it  should  be  tried  elsewhere.    As  to  the  first  part  of  the 

anggestion,  the  affidavits  furnish    three   classes  of    proofs ;  first, 

matters  before  the  election ;  secondly,  matters  during  the  election ; 

and  thirdly,  matters  subsequent  to  the  election.    The  assault  upon 

Gannon  would  of  itself  be  sufficient  to  show  that  it  would  not 

he  safe  for  the  interests  of  justice  that  the  case  should  be  tried 

in  the  county  of  Mayo.     The  whole  county  has  been   implicated 

(a)  8  Dowl.  P.  C.  266.  (6)  Cro.  Car.  34a 

(c)  2  Lev.  112.  (,d)  3  Burr.  1384. 


518  COMMON  LAW  REPORTS. 

H.  T.  1858.  on    one    side   or    the  other;   and  it  is   a   strict    and   whoksosM 

< / rule  of  law,  that  no  person  shall  be  a  jadge  in  a  cause  in  wbiek 

he  is  himself  in  any,  even  the  slightest,  degree  interested :  Dmet 
coif  WAT.  V.  The  Grand  Junction  Canal  Co.  (a).  Next ;  as  to  the  eztett 
of  the  jurisdiction  of  the  Court.  When  the  Court  has  decided 
that  a  fair  trial  cannot  be  had  in  the  county  of  Majo,  it  is  fettend 
bj  no  rule  as  to  the  place  to  which  it  shall  remoye  the  triaL  The 
principle  is  clearly  laid  down  by  Lord  Campbell,  C.  J.,  in  Se^um 
V.  Palmer  (b).  So»  in  Rex  v.  Holdenip)^  the  notice  of  motioD 
was,  that  the  issue  should  be  tried  by  a  jmrj  of  the  county  of 
Kent,  "  or  of  such  other  county  as  the  Court  should  direct;''  tad 
a  rule  nisi  was  granted,  which,  it  is  alleged  upon  the  other  side^ 
the  Court  had  no  jurisdiction  to  grant.  Fairwethet'e  case{i^ 
proves  the  practice  of  the  Court  clearly ;  and  in  all  the  cases  whidi 
hnve  been  cited  on  the  other  side,  the  notice  was,  *'  to  the  next 
adjoining  county,  or  to  such  other  county^"  &c  The  ezpresBoa 
^*nexe  adjoining  county**  probably  crept  into  the  notices  from 
the  statute  28  Hen.  8,  c.  6,  referring  to  the  next  Bnglish  coontj 
adjoining  Wales,  because  the  King's  writ  did  not,  at  that  time,  rm 
into  Wales. 

Perrin,  J. 
Jan.  23.  "^^^^  ^^  ^  motion  on  the  part  of  Mr.  Attorney  -  General,  callu; 

upon  the  Court  that  he  may  be  at  liberty  to  enter  a  saggestioa 
on  the  roll,  in  this  cause,  that  a  fair  and  impartial  trial  of  the 
issue    joined   in   this   prosecution    cannot  be   had    by    a   jury  of 
the  county  of  Mayo,  and  that  it  is  convenient  that  it  should  be 
tried  by  a  jury  of  the  county  of  Dublin,  or  such  other  coun^ 
as  to  the  Court  shall  seem  fit.     It  is  an   information   filed  bf 
Mr.  Attorney- General  against  the  Rev.  Peter  Conway,  for  yarioos 
breaches  of  an  Act  of  Parliament,  passed  in  the  17th  &  18th  yein 
of  the  reign  of  her  present  Majesty,  for  the  suppression  of  variooi 
offences  attending  and  disturbing  the  due  election  of  Members  of 

(a)  3  H.  L.  Cas.  759;  S.  C,  17  Jar.  73. 
(6)  5  £1.  &  B.  1028.  (e)  5  B.  ft  Ad.  347. 

(<0  Cro.  Car.  34a 
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Parliament.  The  infonnation  is  founded  upon  the  6th  section  of  that  H.  T.  1868. 
Act,  c.  102  ;  and  m  the  vanous  counts  it  charges  the  traverser  with       ^  ■  y  -/ 
obstructing  the  various  electors  in  their  progress  to  the  respective  ^ 

places  of  polling  at  the  election.  There  are  several  different  cohwat.. 
individual  charges  against  him.  In  respect  of  some  voters,  there 
are  charges  of  impeding,  obstructing,  assaulting  and  imprisoning, 
and  various  similar  charges  as  to  other  persons ;  and  one  for 
using  what  is  called  spiritual  intimidation,  and  calling  down  and 
using  imprecations  of  a  very  shocking  nature,  to  prevent  persons 
from  the  due  exercise  of  their  elective  franchise.  The  charges  laid  in 
the  information  are  grave  and  serious  offences — offences  which  re- 
quire suppression,  and,  if  necessary,  punishment.  This  is  a  whole- 
some  Act  of  Parliament,  and,  if  enforced  strictly  and  fully,  is  likely 
to  be  attended  with  benefits  of  very  great  advantage.  The  Aiiar' 
ne^' General  has  filed  this  ex  officio  information ;  and  in  inquiring 

* 

into  the  subject-matter  of  the  suggestion  sought  to  be  entered, 

it  is  convenient,  in  the  first  instance,  to  see  what  are  the  courses 

open  to  the  AUomey^Oeneral  upon  this  information*     He  has 

filed  it,  and  there  has  been  a  plea  of  not  guilty  put  in  to  it :  it  is 

open  to  him  to  have  a  trial  at  Bar  here,  before  a  jury  of  the  county 

of  Mayo ;  it  is  open  to  him  also  to  have  a  trial  before  a  special 

jury  in  the  county  of  Mayo,  and,  if  tried  there,  there  might  be  a 

trial  at  Nisi  Prius  before  the  ordinary  Nisi  Prius  panel  there.  These 

three  courses  are  all  open  to  the  Aitomey-GeneraL    The  first 

of  them,  the  trial  at  Bar  here,  is  perfectly  free,  not  only,  in  my 

opinion,  from  any  charge  or  imputation  of  want  of  impartiality, 

but  also  is  free  from  the  possibility  of  interference  or  disturbance 

by  supposed  or  imaginary  riots,  or  tumultuous  obstruction  at  Cas- 

tlebar.     The  affidavits  upon  which  this  application  is  made  run 

into  a  great  variety  of  topics,  and  embrace  a  great  many  matters 

which  I  shall  not  advert  to,  because  they  do  not  appear  to  me 

to  affect  the  question  before  us.     The  question  simply  is,  whether 

or  not  the  suggestion,  which  we  are  called  upon  to  enter  upon 

the  roll,  is  shown  to  be  true  or  not?    Unless  we  are  perfectly 

satisfied  of  the  truth  of  that  suggestion,  we  clearly  ought  not 

to  enter  it.    The  law  upon  the  subject  is  perfectly  plain.    We 
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H.  T.  1858.  have  been  referred  to  a  great  number  of  avihorities  upon  both 

Qtiffn*t  Betiek 

V    .  ,,     ■>     sides;  but  I  do  not  think  there  is  anj  real  difficulty  upon   the 

^  question  of  law.     The  first  authority  to  whieh  oar  attention  has 

comrAY.  been  called  is  one  of  great  weight  and  importance,  from  the 
high  character  of  the  Court  and  Judges  by  whom  it  was  ad- 
judged, nearly  a  century  ago — I  mean  the  Court  of  Queen's  Bench 
in  England,  with  Lord  Manafield  at  its  head.  In  the  case  of  The 
King  v,  Harris  (a\  upon  an  application  to  enter  a  suggestion 
sneh  as  that  now  proposed.  Lord  Mansfield  says : — **  No  two 
"  things  can  be  more  difierent  than  changing  the  venue,  and  con- 
'*  Hnuing  it  as  it  was,  with  such  a  suggestion  on  the  roll  as  U  novv^ 
"  proposed.... If  the  matter  cannot  be  tried  at  all,  or  cannot 
^fiftirly  and  impartially  tried,  in  the  proper  county,  it  shall  be  lrie=: 
is  the  next  adjoining  county.  But  as  the  party  cannot  trave 
such  a  suggestion  when  entered  by  a  rule  of  Court,  there  must 
**  a  eUar  and  soUd  foundaHan  for  it."  This  is  the  question 
this  case,  whether  there  is  a  clear  and  solid  foundtUian^  for 
statement  that  a  fair  and  impartial  trial  cannot  be  had  by  a  ju 
of  the  county  of  Mayo  ?  The  question  is  of  great  public 
oemment,  as  well  as  of  importance  to  the  parties.    The 


doctrine  of  trial  by  jury  of  the  neighbourhood  is  found  in  th  .tfcr^e 
Institutions  of  Alfred,  and  deserves  to  be  noted.  Hume  (6)  speaks  o^:^  ^^ 
it  as  being  the  origin  of  the  jury: — "  An  institution,  admirable  um^^^^ 
'*  itself,  and  the  best  calculated  for  the  preservation  of  liberty,  anc^^'^^^ 
**  the  administration  of  justice,  that  ever  was  devised  by  the  wir  ^  ^^^ 
"of  man."  That  is  the  opinion  of  a  sage,  and 
and  deeply-informed  man.  The  same  doctrine  is  thrown  out  b; 
Wilmot,  J.,  in  the  very  case  to  which  I  have  referred.  110-*=^^® 
says : — "  There  is  no  rule  better  established  than  that  all  causes," 
that  is,  all  criminal  causes,  "  shall  be  tried  in  the  coun^, 
'^  and  by  the  neighbourhood  of  the  place,  where  the  fact  is  com- 
*'  mitted  (c) ; "  and  I  have  for  more  than  two-thirds  of  a  «entuxy 
learned,  and  been  successively  confirmed  by  that  time  in  the  con- 
viction, that  trial  by  a  jury  of  the  vicinage  is  of  the  essence  of 

(a)  3  Burr.  1330.  (6)  Hume,  Hist.  Eng.,  c  %  Alfted. 

(c)  Rex  V.  HarriB,  3  Burr.  1334. 
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the  protection  of  the  rights  and.  liberties  of  the  people  of  the  H.  T.  1858. 

^_-i  1-ri,.*,  ..,.         ..^  Queem't  Bench 

kingdom ;   and  I  do  think  that  any  question   touching  it  is  of     ^-    y  ■    -^ 

the  utmost  importance.    No  doubt,  experience  has  shown,  in  the  ^ 

progress  of  events,  that  exceptions  must  exist,  and  exceptions  conwat. 
have  been  established  to  the  extent  of  the  original  provision,  which 
are  now  as  much  the  law  of  the  land  as  the  original  rule  itself. 
But  I  think  we  ought  to  be  very  careful,  in  any  inquiry  upon 
the  subject,  to  see  that  we  do  not  go  beyond  the  actual  necessity, 
and  that  we  do  not  trench  upon  the  real  principle  of  the  rule.  In 
this  case,  I  have  said  that,  three  courses  are  open  to  the  Attorney- 
General  :  one  a  trial  at  Bar,  by  a  jury  taken  from  the  grand  panel 
of  the  county  of  Mayo ;  one  a  trial  at  Nisi  Prius  before  a  special 
jury,  and  one  a  trial  at  Nisi  Prius  before  a  common  jury  of  that 
county.  I  may  notice  here,  that  there  is  another  mode  of  trial 
alluded  to  in  some  of  the  affidavits,  and  upon  the  administration  of 
which,  in  Castlebar,  disparagement  is  cast,  and  justly,  if  the  matters 
stated  as  to  the  juries  there  to  be  empanelled  be  true ;  but  it  is 
observable  that,  by  no  means  or  contrivance,  could  this  issue  come 
before  this  tribunal :  the  Attomey-Getieral  cannot  try  it  at  the 
Assizes  in  the  Criminal  Court.  Now,  with  respect  to  the  jury,  a 
good  deal  has  been  stated  in  the  affidavits  with  respect  to  the  jury 
book,  and  the  jury  panel  in  the  county  of  Mayo.  It  does  not  come 
before  me,  so  that  I  shall  not  observe  upon  the  manner  in  which 
it  is  brought  forward,  by  hearsay  and  individual  opinion  upon  the 
subject,  instead  of  producing  the  jury  booL  One  panel  was  pro- 
duced by  the  Attomey-Genercdj  but  I  have  made  inquiry  for  the 
panel  which  was  called  at  the  last  Assizes  of  the  county  of  Mayo  at 
Castlebar,  and,  upon  it,  it  appears  that  the  panel  contains  the  names 
of  several  Baronets  and  others,  as  Sir  Richard  A.  O'Donnell,  Valen- 
tine 0*0.  Blake,  Sir  Robert  Lynch  Blosse,  and  Yaughan  Jackson ;  and 
we  who  have  gone  that  circuit  frequently  must  know  the  respectabi- 
li^  of  these  persons.  It  is  stated  in  that  imperfect  return  submitted 
to  us,  that  there  is  but  one  Lord  upon  the  panel ;  but  in  this  return, 
called  at  the  last  Assizes,  there  are  two — ^Lord  John  Browne  and  Lord 
Bingham ;  then  follow  the  Hon.  Thomas  Dillon,  the  Hon.  Archibald 
Bipgham,  the  Hon.  William  S.  Russell,  the  Hon..  J.  S.  Browne,  the 

TOL.  7.  66  L 
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H.  T.  1858.  Hon.  S.  H.  Perry,  the  Hon.  6.  S.  YelTerton,  Sir  Compton  DanTife, 
»■  .y   /     the  Hon.  G.  Browne,  and  others.    The  panel  called  npon  that  oeca- 
y  sion  contained  nearly  150  names,  men  of  the  conntj,  who  eooMnot, 

GONWAT.     for  character  and  position,  be  exceeded  in  most  of  tbe  eonntiss  ef 
Ireland ;   and  I  think  the  view  suggested  hy  Mr.  XotoMm  was  a 
yerj  sound  one,  viz.,  that  the  question  here  is  not,  whether  or  not  we 
could  pick  out  a  good  jury  ?  the  question  really  ia,  whether  there  ii 
upon  the  face  of  the  panel  a  body  of  men  such  as  by  charader 
and  station  are  aboye  imputation  ?     That  is  what  the  parties  on  the 
one  side  and  the  other  have  a  right  to  require  ;  and  if  the  pand 
shows  it,  I,  for  one,  cannot  come  to  the  conclnsion  that  I  esa 
approve  of  the  suggestion,  or  give  my  countenance  and  sanedoa 
to  the  statement,  that  a  fair  and  impartial   trial  cannot  be  had 
firom  the  county  of  Mayo.    A  great  deal  of  miaconduct,  of  intem- 
perate and  unbecoming  conduct,  has  been  imputed  in  the  affidavitik 
and  has  not  been  satisfactorily  denied,  I  regret  to  say  (if  that  be 
of  any  importance  in  this  issue),  by  the  roT.  defendant  here.    If 
this  were  a  question  of  mere  personal  concernment,  his  case  would 
be  greatly  disparaged  by  his  own  misconduct ;  I  do  not  mean  \fj 
matters  to  be  investigated  upon  the  trial,  but  by  matters  mentioned 
in  the  affidavits,  which  have  occurred  since  the  institution  of  the 
prosecution,   and  which  are  not  denied.      But   that     is    not  the 
question ;  the  question  is,  whether  or  not  there  can  be,  or  whether 
it  is  shown  there  ccmnot  be,  in  the  words  of  the  application,  a  fair 
and  impartial  trial  had  before  a  jury  of  the  county  of  Mayo?    I 
have  alluded  to  the  panel  upon  which  the  grand  jury  of  the  hil 
Assizes  was  empanelled,  and  I  have  mentioned  a  few  of  the  naaei 
upon  tlfe  list  which  was  brought  forward  on  behalf  of  the  prose- 
cution, and  upon  another  list  of  the  same  sort ;  and  it  is  enough 
to  say,  that  there  appear  to  be  upon  them  men  of  respectabilitf, 
character  and  station,  on  whom  no  disparagement  cam  be  cast.    It 
is  said,  and  I  believe  with  truth,  that  there  was  a  very  vioknl 
and  excited  contest  in  1867,  and  that  hardly  any  man  in  the  connlj 
did  not  take  part  in  it.     But  does  it  follow  frtwi  that,  that  the  mea 
who  may  have  been  excited,  and  have  taken  a  strong  pari— doei 
it  follow,  in  the  words  of  Wilmot,  J.,  in  the  case  I  have  alriadf 
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referred  to  (o),  '^  that,  because  a  man  voted  on  the  one  side  or  on  H.  T.  1858. 
"  the  other,  he  would  therefore  perjure  himself  to  &? our  that  party,     v.-^v-^.^ 
<<  when  sworn   upon  a  jury  ? "  that,  because  men  take  a  strong 
and  impassioned  part  upon  any  question,  upon  a  trial  of  an  issue,     conwat. 
ma  jurors,  on  such  a  question  as  that  suggested  here,  there  is  reason 
to  doubt  they  will  act  fairly,  justly  and  impartially,  on  their  oaths  ? 
**  This  is  no  question  relating  to  the  interest  of  the  voters ;  it  is 
''only  whether  the  defendants,  the  persons  particularly  charged 
**  with  this  misdemeanour,  have  personally  acted  corruptly  or  not  ?  " 
'  These  are  the  words  of  Mr.  Justice  Foster  (6)  on  that  occasion,  and 
they  apply  equally  to  this  as  to  that.     Wilmot,  J.,  in  the  same  case, 
farther  says: — "There  is  no  rule  better  established,  than  that  all 
**  causes  shall  be  tried  in  the  county,  and  by  the  neighbourhood 
of  the  place,  where  the  fact  is  committed ;  and  therefore  that  rule 
ought  never  to  be  infringed,  unless  it  fairly  appears  that  a  fair  and 
impartial  trial  cannot  be  had  in  that  county  (o)."    That  is  the  only 
question.    Where  that  does  sufficiently  appear,  the  Court  had  no 
doubt  of  the  power  to  depart  from  the  general  rule ;  where  it  does 
not  appear,  it  has  not  that  power.    I  have  mentioned  as  to  the 
grand  panel.     Now,  if  there  is  any  defect  upon  it,  it  is  to  be  ob^ 
•orved  that  it  may  be  corrected,  and  it  is  the  duty  of  the  incoming 
Sheriff  to  correct  it,  under  the  3  &  4  FF.  4,  o.  91|  s.  24,  by  which 
ii  is  enacted — ''  That  the  Sheriff  of  every  county,  city  and  town 
^  respectively,  or  his  Under-sheriff,  shall,  within  ten  days  from  the 
''delivery  of  the  jurors'  book,  for  the  current  year,  to  either  of 
"  them,  take  firom  such  book  the  names  of  all  such  persons  as  are 
"ions  of  Peers,  and  of  all  Baronets,  Knights,  Magistrates,  &c«,  and 
"^Use  the  same  to  be  fairly  copied  out,  in  a  separate  list,  to  be 
"  oftUed  *  the  special  jury  list ;  * "  and  that  shall  funush  the  ground, 
biaia  and  substance  of  the  special  jury  list:  and,  upon  looking  to 
tUa  statement,  with  respect  to  the  county  of  Mayo,  I  find  that  there 
tmm  no  less  than  110  or  120  actual  Magistrates  of  the  county  of 
MmjOf  every  one  of  whom  ought  to  be  upon  the  special  jury  list: 
md  can  it  be  fairly  asserted— ^can  we  be  called  upon  to  certify, 
80  as  not  to  admit  it  to  be  contradicted,  so  as  to  be  eonclasive, 

(a)  Rex  y.  HmrU  (3  Burr.  18S5).  (6)  p.  1334. 

(c)  p.  1384.        > 
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H.  T.  1858.  that  a  fair  and  impartial  trial  cannot  be  had  by  a  jury  of  a  list 

V— -V '     comprising  110  or  120  of  the  Magistrates,  and  of  the  first  men 

^  of  the  conntj?     That  is  the  question,  in  my  mind.     I  hare  no 

CONWAT.  doubt,  in  law,  of  the  right  of  this  Court  to  take  the  trial 
firom  the  county  of  Mayo,  if  there  cannot  be  a  fair  and  impartial 
trial  had  there.  I  have  some  difficulty  as  to  how  far  the  rule  can 
go,  and  where  the  trial  ought  to  be;  but  it  is  not  necessary  to 
discuss  that,  because  I  am  perfectly  convinced  that  I  cannot  honestly 
and  truly  make  that  statement,  or  authorise  that  suggestion.  There 
is  a  great  deal  more  to  be  said  upon  the  subject ;  but  it  has  been 
so  fully  discussed,  and  the  opinion  of  the  Chief  Justice  so  clearly 
given  some  time  ago  in  this  Court,  that  I  do  not  think  I  ought 
to  consume  any  more  time  upon  this  occasion.  I  am  quite  con- 
vinced that  I  cannot  acquiesce  in,  or  be  a  party  to  the  entry  o^ 
that  suggestion ;  and  therefore,  upon  the  best  judgment  which  I  can 
exercise,  I  must  decline  to  grant  this  application. 

Crasifton,  J. 

In  this  case,  I  do  not  intend  to  occupy  much  of  the  public  time. 
The  case  before  us  has  been  very  fully,  and  certainly  very  ably, 
argued,  and  it  involves  a  question  of  great  importance,  perhaps 
some  delicacy.    Many  topics  appear  to  me  to  have  been  presse^^ 
into  the  argument,  which  might  have  been  omitted.    There  is  oa;^ 
in  particular,  upon  which  I  cannot  avoid  making  an  observatioii. 
In  the  very  able  and  eloquent  speech  of  the  leading  Counsel  for  '^^ 
defendant,  we  have  been  strongly  pressed  and  urged  not  to  be  LM^^' 
midated  by  the  Attorney-General  into  a  decision  adverse  to      '^ 
subject,  and  favourable  to  the  Crown,  not  to  take  the  part  of     "^^ 
strong  against  the  weak.    Now,  let  me  assure  the  learned  Coun^^^ 
and  the  Bar  in  general,  that  the  Judges  of  this  Court — ^I  spt:^* 
not  merely  for  myself — ^have  never  been,  and,  I  trust,  never  will  '^^ 
actuated  by  any  such  motives.     We  shall  fearlessly  discharge  (P^"^ 
sworn  duty,  I  would  say,  equally  regardless  of  popular  applac^^ 
and  of  the  fear  or  favour  of  the  Crown.     I  may  say,  in  classi^^^ 
language : — 

Non  civium  ardor  praoa  jultenlium, 
Non  vukus  tnstantU  tyranni 
AferUe  quatii  solida. 
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•  

I  need  not  enter  into  the  character  of  this  information  which  is  H.  T.  1858. 
,    ^  Queen's  Sench 

now  before  the  Court,  founded  upon  a  recent  statute.  The  defendant     w— v-^-^ 

here  is  not  upon  his  trial ;  I  think  I  might  saj  that  it  is  the  county  ^^ 

of  Mayo  which  is  upon  its  trial.     Two  questions,  as  I  take  it,  have     conwat. 

been  raised  and  argued  on  this  occasion;  one  of  law,  as  to  the 

jurisdiction  of  the  Court ;  the  other  of  fact,  as  to  the  propriety  of 

its  granting  the  motion  of  the  Attomey-General  for  changing  the 

▼enue,  for  so  I  would  call  it.     Now,  we  have  had  a  great  deal 

of  very  good  declamation  upon  a  popular  topic.    It  is  said,  that 

the  Court  should  take  care  not^to  infringe  upon  the  Common  L^w 

right  of  the  defendant  to  have  his  trial  take  place  in  the  proper 

county — why  that  is  a  Common  Law  right ;  but  it  is  a  Common 

Liaw  right  equally  open  to  prosecutors  and  defendants ;  it  is  the 

law,  generally  speaking :  but  there  is  another  Common  Law  right, 

equally  open  to  defendants  and  prosecutors,  namely,  that  where  it 

appears  that  either  party  cannot  obtain  a  fair  and  impartial  trial  in 

the  proper  county,  then  this  Court,  the  Superior  Criminal  Court  of 

this  country,  has  jurisdiction  to  take  the  case  out  of  the  proper 

county,  as  it  is  called,  and  to  bring  it  into  an  indifferent  county ; 

and  I  think  I  may  go  further,  and  say,  that  it  is  the  duty  of  this 

Court,  when  such  a  case  as  that  is  made  out,  to  change  the  yenue, 

for  the  benefit  of  the  defendant  and  the  prosecutor  equally.     Now, 

this  jurisdiction  to  change  the  venue,   upon  a  suggestion  to  be 

entered  upon  the  roll,  has  been  exercised  by  this  Court  from  a  very 

early  period.    We  have  reported  cases,  where  the  doctrine  is  laid 

down  in  emphatic  language ;  we  have  the  practice  of  the  Court  of 

Queen's  Bench  in  England,  independently  of  any  practice  of  our 

own  Court.    I  do  not  mean  to  enter  into  this  array  of  cases ;  but 

the  general  jurisdiction  of  the  Court,  in  a  proper  case,  to  change  the 

▼enue  from  one  county  to  any  other,  cannot  be  the  subject  of  doubt, 

nor  is  it  so,  when  we  look  to  the  recent  authorities.    And  I  may  as 

well  notice  here  a  very  important  authority,  which  shows  us  not 

only  the  jurisdiction,  but  also  the  practice  of  the  Court ;  I  allude 

to  the  case  cited  by  my  Lobd  Chief  Justice,  the  case  in  Croke, 

Cfkarles(a),  where  the  officer  of  the  Court  stood  up,  in  the  presence 

(a)  Fairwether'i  auCf  supra. 
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H.  T.  1858.  of  the  Court  and  the  Bar,  and  said: — "That  diyera  preoedeDti 
^Zr  y       /     "  have  heen  of  such  trials  upon  indictments  in  Baneo^  without  taj 
^  *'  consent  of  the  parties,  and  against  the  will  of  the  proaeciiiors,  snd 

CON  WAT.      **in  more  remote  counties" — a  declaration  made  in  the  presence  o( 
the  Judges  and  the  Bar,  and  not  contradicted  bj  any  person.  I  om- 
sider  that  to  be  a  very  valuable  authority,  if  we  required  it    Bui 
there  are  two  or  three  cases,  to  which  I  will  advert,  upon  the  subject, 
perhaps  unnecessarily,  after  the  discussion  the  case  has  undei|;oDe, 
and  after  hearing,  not  only  the  able  speeches  made  in  the  opeoin^ 
an^  by  the  defendant's  learned  Counsel,  but  also  the  masterly  reply 
of  Mr.  Lawson.    I  will  only  refer  to  Hunfs  case  (a)  and  Paimt^t 
ease  (b).    What  do  these  cases  show  ?     Ifumts  case  shows  not  onlj 
that  the  Court  has  discretion,  where  it  apprehends  that  a  fair  trial 
may  not  be  had  in  the  proper  county — not  only  that  it  has  discre- 
tion, but  that  it  is  bound,  to  transfer  the  venue  to  an  indiffneBt 
county.     Let  us  recollect  that,  in  that  case,  the  county  from  which 
the  venue  was  transferred  was  one  in  which  there  were  not  less  thai 
8700  jurors  on  the  jury  list.     The  county  from  which  we  are  called 
upon  to  transfer  this  venue  is  one  in  which  there  are  SOO^  or,aitk 
utmostf  1000  jurors — ^what  a  contrast  is  that.     Will  any  leaned 
Counsel  tell  me  that  there  might  not  have  been  an  impartial  special 
jury  found  among  those  8700  jurors  in  Lancashire  ?     Surely,  then 
must  have  been  a  large  body  of  resident  noblemen,  gentlemen^  me^ 
chants  and  persons  of  condition  and  position  in  that  county ;  but  did 
it  ever  occur  to  anybody,  until  they  heard  the  argument  at  the  Bar 
of  this  Court,  that  either  the  defendant  or  the  prosecutor  was  to  be 
deprived  of  the  power  of  changing  the  venue  from  an  inffwt!^ 
county  (so  to  call  it),  because  he  might  possibly  have  a  jury  of  high 
character,  condition  and  position  in  the  county,  hy  striking  a  sp»> 
cial  jury  ?    I  do  venture  to  say,  that  it  is  the  first  time  such  a  to{na 
was  ever  addressed  to  a  Court  of  Justice,  on  such  a  question  as  this 

which  is  now  raised ;  and  surely,  if  it  was  a  legitimate  topic if  it 

was  open  to  a  party  to  suggest  such  a  course,  and  to  compel  the 
defendant  or  prosecutor  to  take  that  course,  we  should  have  heard 
something  of  it  in  that  case.    Now  I  will  advert,  for  a  momeBt,  to 

(a)  Supra.  (ft)  Smpra. 


COMMON  LAW  REPORTS.  527 

JPalmef^s  ease^  because  it  is  a  case  very  much  indeed  in  point  upon  H.  T.  1858. 
the  present  occasion.  That  was  an  application,  not  to  change  the  _ 
Tenae  actually,  but  for  a  certiorari^  for  the  purpose  of  changing  the  '™^  <iDK*J' 
Tenne  to  the  highest  tribunal  which  could  be  found  in  England — ^I  conwat. 
mean  the  Central  Criminal  Court ;  and  an  Act  of  Parliament  was 
passed,  to  enable  that  transfer  to  be  made  to  that  which  was  not 
inroperly  a  county  in  itself;  but  the  Act  of  Parliament  did  not 
otherwise  interfere  with  the  Common  Law  right.  It  is  by  the 
Common  Law  that  the  venue  is  fixed  in  the  proper  county,  for  the 
protection  of  the  subject ;  and  it  is  also  by  the  Common  Law  thitt 
tlie  transfer  is  to  be  made  in  a  proper  case.  Now,  the  application 
in  Palmer's  case  was  not  made  by  the  Crown,  but  by  the  traverser : 
tills  makes  no  difference ;  the  law  is  the  same  in  both  cases.  The 
traverser  has  the  same  right  which  the  prosecutor  has ;  and  I  there* 
Ibfe  consider  this  case  to  be  very  much  in  point  indeed.  It  was 
said  that  this  was  a  case  of  consent ;  far  from  it ;  the  Attomey- 
Cteneral  indeed  consented,  he  was  quite  willing  that  the  trial  should 
take  place,  according  to  the  wish  of  the  traverser ;  but  he  went 
fbrther,  and  undertook,  as  has  now  been  done,  to  pay  any  addi- 
tional expense  which  the  traverser  might  be  put  to,  out  of  the 
pocket  of  the  Crown.  Therefore,  as  to  expense,  no  difficulty  arose ; 
Imt  Mr.  Huddleston,  the  Counsel  instructed  in  support  of  the 
prosecution,  opposed  the  motion ;  he  objected  to  it,  and  cited 
authorities;  he  did  not  go  the  length  that  has  been  gone  here, 
of  denying  the  jurisdiction  of  the  Court,  but  he  denied  that  it 
would  be  a  proper  exercise  of  the  discretion  of  the  Court  to  make 
tho  change  sought  to  be  made.  This,  therefore,  was  not  an  order 
made  upon  consent  at  all;  it  was  made  in  adversum  as  to  Mr. 
Hoddlestoii's  client.  Lord  Campbell,  a  Judge  of  great  eminence 
and  of  great  experience,  the  Chief  Justice  of  England,  stating  the 
principle  of  law  upon  adjudged  cases,  and  the  known  practice  of 
the  Court  of  Queen's  Bench,  says : — ^*  No  doubt,  after  the  indict* 
^ment  has  been  removed,  there  may  be  a  trial  at  Bar,  though 
^at  present  I  see  no  ground  for  that;  or  there  may  be  a  trial 
^in  any  county  in  England,  in  which  the  Court  may  think  it 
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H.  T.  1858.  ''right  that  such  a  trial  should  take  place  (a)."    That  indeed  wis » 

Queen's  Bench 
- — v^— ^     very  strong  case,  because  the  motion  was  made  before  any  indkt^ 

^^  ment  had  been  found,  and  therefore  in   that  respect  it  wis  ii 

CONWAT.  anticipative  order.  Lord  Campbell,  in  the  passage  aboTe  cited, 
said : — '<  There  may  be  a  trial  at  Bar,  though  at  present  I  see  no 
ground  for  that"  I  would  say  the  same,  with  respect  to  this  CoBit 
The  Atiomey-General  may  apply  to  the  Court  for  that,  and  bit 
application  will  be  granted,  as  of  course,  though  I  see  no  groond 
for  the  application. 

Now,  the  affidavits  on  the  part  of  the  Crown  have  been  grestlf 
criticised  on  this  occasion.    I  do  not  mean  to  go  into  the  affidtfiti 
in  Palmef^s  ease;  but  they  are  not  nearly  so  strong  as  the  fiuto 
stated  in  the  affidavits  before  this  Court.     It  is  the  **  apprekennm 
and  the  belief^*  of  parties  which  is  relied  upon  in  JPalmer^s  ease;  the 
apprehension  and  belief  of  the  party  making  the  motion,  and  is 
attorney,  are  the  chief  grounds  of  the  order.     Unquestionably,  then 
was  great  excitement  existing  in  the  county  in  which  Palmer  hid 
committed   his  atrocious  acts,  and  there  were  circumstances  firaa 
which  it  did  become  a  proper  exercise  of  the  discretion  of  the  Coot 
to  remove  the  trial.    The  other  Judges  merely  reiterate  the  viev 
which  Lord  Campbell,  C.  J.,  took,  justly  and    properly  f^fflrmin^ 
what  is  the  practice  and  authority  of  the  Court.     Therefore,  I  do 
take  the  liberty  of  saying  now,  that  it  is  the  undoubted  jurisdietkn 
of  this  Court,  in  a  proper  case,  to  remove  the  trial  from  the  proper 
county,  so  to  call  it,  to  any  county,  as  Lord  Campbell  says,  ''ii 
**  which  the  Court  may  think  it  right  that  such  trial  should  take 
"place."    I  hope  this  principle  will  not  be  brought   into  coDtro- 
versy  or  question  again.    I  know  not  any  other  principle  wiiieh 
might  not,  with  equal  justice,  be  questioned,  if  this  be  the  snbjcet 
of  controversy.      Such  then  being  the  undoubted  jurisdiction  of 
the  Court,  I  take  it  to  be  a  proposition  equally  true,  that  it  ii 
the  bounden  duty  of  the  Court,  in  protection   of  the  subjeeU  of 
the  realm,  in  a  proper  case  to  change  the  place  of  triaL    I  do  DOi 
go  further  than  that — that  is  the  doctrine  of  law,  and  a  most  whole* 
some  one  it  is.     This  Court  is  the  overseer  of  all  inferior  tribontk 

(a)  5  £1.  6  Bl.  lOaa. 
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for  the  administration  of  justice,  and  is  bound  to  see  that  there  H.  T.  1858* 

shall  be  no  failure  of  justice  from  any  cause  which  it  is  in  the     ^^ v— ^ 

power  of  this  Court  to  remedy.    If  there  ever  was  a  case  which  ^^ 

imperatively  called  upon  the  Court  to  exercise  its  discretion,  it  is  conwat. 
the  present.  If  the  facts  stated  in  these  affidavits  are  to  be  taken 
as  the  facts  by  which  the  Court  is  to  be  guided,  I  do  not  see  how 
it  is  possible  for  the  Court  to  do  otherwise  than  comply  with  the 
motion  of  the  Attorney-GeneraL  I  lay  no  stress  on  the  circumstance 
that  the  prosecutor  in  this  case  is  the  Attorney- Generaif  and  not  a 
private  person.  I  lay  no  stress  whatever  upon  the  circumstance  that 
this  prosecution  has  been  instituted  by  order  of  the  House  of  Com- 
mons. No ;  I  would  make  precisely  the  same  rule,  if  the  prosecutor, 
instead  of  being  her  Majesty's  Attorney- General,  were  a  private 
person,  and  as  if  the  House  of  Commons  had  never  pronounced 
«ny  opinion  upon  the  subject.  If  we  are  not  to  be  intimidated  by 
the  Attorney-General  and  the  Crown,  we  shall  not  yield  to  the 
influence  of  the  House  of  Commons  ;  but  wherever  partiality, 
prejudice  and  passion  are  shown  to  exist  throughout  an  entire 
county,  I  think  this  Court  is  bound  to  remove  the  trial.  Now,  has 
this  state  of  things  been  shown  by  the  affidavits  in  this  case  ?  I 
shall  not  go  fully  into  them,  but  will  only  mention  a  few  of  the 
facts  contained  in  them,  and  either  admitted  or  not  contradicted ;  I 
state  them  in  their  order,  having  read  the  affidavits.  The  first  fact 
upon  which  I  lay  my  finger  is  this^ — here  is  an  excitement  alleged 
to  exist  throughout  the  entire  county— that  is  the  statement,  and 
it  is  not  encountered  by  anything  which  amounts  to  a  denial :  and 
was  it  a  mere  ordinary  election  excitement  ?  No ;.  it  was  a  religious 
excitement — a  political  excitement — both'  elements  concurring  toge- 
ther to  disturb  all  the  free  action  of  the  voters  in  the  county.  Is 
that  excitement  partial  ?  No ;  it  extends  over  the  entire  county, 
suid  is  not  confined,  I  apprehend,  to  the  lower  classes ;  and  I  have 
yet  to  learn  that  men  of  position,  and  men  of  education,  Ma- 
gistrates, or  the  sons  of  Peers,  and  gentlemen,  are  not  liable  to 
partiality,  prejudice  or  passion,  as  much  as  persons  of  a  lower  class 
are  subject  to  these  feelings.'   I  do  believe,  as  has  been  said,  that 

in  the  county  of  Mayo  there  is  a  body  of  gentlemen  of  high  oon- 
voL.  7.  67  L 
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H.  T.  1858.  dition,  honour  and  probity,  to  whom  respect  is  doe;  but  I  do  also 
Qn^jBenc    ^^j.^^^  ^j^^^j.  ^^^^  jg  ^  ^^^^^  y^j  ^f  yeomanry  called  into  the 

THB  QUBBN  jypy.jjQjj  Qn  Ordinary  occasions,  who  are  honourable  and  just  men 
CON  WAT.  also.  Honour,  justice,  virtue  and  probity  are  fortunately  not  con- 
fined to  any  one  class,  and  perhaps  these  noble  qualities  may 
be  found  to  be  as  extensively  applicable  to  the  middling  class, 
as  to  the  highest  classes  in  the  country.  Well  now,  so  much 
for  excitement;  what  have  we  then?  We  have  this  (taking  the 
distinction  made  by  Mr.  Lawson  in  his  able  reply),  we  have- 
acts  before  the  election,  during  and  after  the  election,  all  pointinj 
to  the  same  result,  all  indicating  the  same  diseased  state  of  th< 
county,  all  showing  that  it  would  be  a  matter  of  extreme  difficult] 
to  find  out  these  so  much  talked  of  twdve  indifierent  men,  fiuii  ■  *e 
from  partiality  and  prejudice,  to  try  this  case  in  the  county  o^-^f 
Mayo ;  if  otherwise,  it  would  be  safe  to  try  it  there.  We  hav< 
accounts  of  mobs,  excited  mobs,  I  do  not  say  of  whom,  or  by  whoi 
led,  but  under  influences  political  and  religious ;  we  have  the  faci 
of  people,  properly  called  mobs,  determined  to  take  the  electioi 
into  their  own  hands,  stopping  voters,  beating  them,  and  com- 
pelling them  to  swear  to  vote  for  the  popular  candidate,  or  nol 
at  all.  Freedom  of  election,  very  eloquently  eulogised  by  Mr. 
CHaffafif  is  a  most  valuable  thing ;  but  the  best  mode  of  preserving 
it  is  by  repressing  such  outrages  as  these  which  are  brought  before 
us  in  the  present  affidavits.  Well,  may  not,  must  not,  the  same 
influences  prevail  upon  a  trial  at  Castlebar,  or  will  they  not  invade 
the  jury-box  itself?  What,  further,  have  we?  We  have  the 
county  covered  with  inflammatory  placards,  calling  upon  the  voters 
to  vote  in  a  certain  direction,  or  for  a  certain  candidate ;  and  it  is 
alleged  that  this  matter,  which  I  am  going  to  refer  to,  took  place  in 
almost  every  chapel  in  the  county,  namely,  the  denunciations  of  a 
particular  candidate,  and  curses  invoked  upon  those  who  should  vote 
for  him.  These  circumstances  show  that  the  whole  county  is  infected. 
Well  then,  a  petition  was  presented  to  Parliament ;  I  will  not  enter 
into  it;  but  the  Parliament  decided  that  the  election  waa  a  void 
election ;  and  I  do  not  care  that  they  decided  upon  the  very  grounds 
on  which  we  are  called  upon  to  grant  this  moliom     But  what  is 
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done  upon  this  petition?     Are  the  parties  who  exercise  spiritual  BL  T.  !858« 

dominion    over    the   minds  of  the   majority   of   the    people,  are     * ^ * 

they,  upon  the  reception  of  this  petition,  satisfied  to  let  the  law 

take  its  course  ?    No ;  this  petition  is  read  from  almost  every  altar     conway* 

in  the  county,  and  made  the  subject  of  similar  denunciations :  and 

what  is  inculcated  on  the  people  ?    This  doctrine,  that  the  Roman 

Catholic  Church,  and  the  priests  of  the  Roman  Catholic  Church, 

were  to  be  made  the  subjects  of  oppression  and  persecution  by 

the  Gk>Temment  of  the  country.     Can  any  one  hesitate  to  believe 

that,  with  such  matters  as  these  pressing  upon  the  minds  of  our 

excitable  and  generous  people,  undoubtedly  subject  to  influences  on 

the  part  of  their  pastors,  the  extent  of  which  perhaps  some  of  us 

etonot  appreciate,  are  we  to  be  surprised  at  this  demonstration 

through  the  county?     Well  there   is  a  fact,  which  is  a  speaking 

fact — a  warning  fact  for  the  Court: — A  witness  named  Gannon 

was  examined  before  the  House  of  Commons;  he  came  home  to 

his  house  in  the  county  of  Mayo.     What  is  the  result?    Under 

the  same  influences  which  I  have  mentioned,  this  man  is  seized 

by  an  infuriated  mob,  and  Lynch-law  inflicted  upon  him.    What 

is  the  charge  against  him  ?     **  Here  is  the  man  who  prosecuted 

the  priest."     I  doubt  if  the  AUomey-General  himself,  with  all 

his  popularity  and  power,  attending  to  prosecute  in  this  ~  cave, 

would  be  safe  in  the  streets  of  Castlebar;  he  would  not  there 

have  the  <Mredit,  which  I  am  bound  to  give  him  here,  that  he  is 

discharging  his  duty,  fearlessly  and  honestly,  without  reference  or 

regard  for  person  or  profession.     Now,  I  say  nothing  about  the 

circulation  of  newspapers.     It  is  a  narrow  view  to  take  of  this 

matter  to  say  that  the  inflammatory  articles  thus  circulated  through 

the  county  may  not  be  a  criterion  of  the  state  of  the  county, 

unless  written  or  approved  of  by  the  party  who  may  be  the  subject 

of  a  motion  like  the  present.    It  is  no  such  thing ;  by  whomsoever 

written  or  circulated,  they  are  materials  and  evidence  from  which 

the  Court  may  draw  its  inferences.    Under  these  circumstances,  I 

feel  it  part  of  my  bounden  duty  to  grant  this  motion ;  and  in  so 

doing,  do  I  cast  any  imputation  upon  the  gentry,  farmersi  merchants, 

or  any  other  olass  in  the  county  of  Mayo  ?    Far  from  iu    Does  this 
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H.  T.  1858.  suggestion  involve  any  imputation  upon  the  county?   By  no  means. 

Queen's  SsHch 
.—- V '      Show  me  the  man  who  "  is  not  passion's  slave."     Show  me  the  man 

■  ^  who  is  free  from  prejudice,  who  can  say  that  he  has  no  partialities, 

CONWAT.      and  then  I  say  that  the  county  of  Mayo  may  be  a  place  where  a 

fair  and  impartial  trial  may  be  had.    Now,  I  before  said,  I  do  not 

impeach  in  the  least  degree  the  honesty,  probity,  or  respectability, 

of  any  person  in  the  county ;  but  there  is  an  infectious  fever  in  the 

county,  and  all  classes  from  the  highest  to  the  lowest  are  affected  by 

that  fever.     It  is  said  that  it  has  subsided,  but  the  causes  creating  it 

are  still  in  existence.    Why  the  rev.  defendant  himself,  and  I  do  not^ 

mean  to  cast  any  imputation  upon  him — every  man  is  presumed  to< 

be  innocent  until  he  is  found  guilty  by  a  jury — ^but  it  is  a  remarkable^^  Jie 

thing,  that  the  rev.  defendant  himself  has  made  a  declaration  inmi^  in 

writing  tantamount  to  this,  that  he  cannot  have  a  fair  trial  in  the^^  -Me 

county  of  Mayo.    If  the  defendant  had  moved  this  Court  that  hii 

case  should  be  tried,  not  in  Mayo,  but  in  an  indifferent  county,  I  am  oi 

opinion  that  it  would  have  been  the  bounden  duty  of  this  Court 

grant  him  that  motion,  not  of  favour,  but  of  right.    Well  now,  there 

have  been  urged  at  the  Bar,  and  for  the  first  time,  topics,  I  should 

say  arguments,  to  induce  the  Court  in  this  particular  case  not  to 

grant  the  motion  of  the  Attorney- General.    First,  it  is  said,  the 

Attorney 'General  is  armed  with  power  to  set  aside  every  man  upon 

the  long  panel  until  he  comes  to  twelve  men  whom  he  considers  will 

be  fair  and  impartial  jurymen.     What?  when  the  evidence  is  that 

the   whole   county  is   infected;  how  could  the  Attorney- General 

arrive  at  the  knowledge  of  who  the  twelve   men  are,   who   should 

be  selected  to  try  this  case  ?     But  above  all,  I  say  this,  that  a  more 

odious   exercise  of  authority  on  the  part  of  a  public  officer   can 

hardly  be  contemplated,   than  a  wholesale  rejection  of  the  panel 

returned  by  the  Sheriff,  without  one  constitutional  reason  for  the 

rejection  of  a  single  man.      It  would  degrade  the  administration 

of  justice,  if  such  an  argument  were  adpaissible.     But  then  it  was 

argued  by  Mr.   O'Hagan^  that  the  Attorney- General  might  have 

a  special  jury ;  and  my  Brother  Perrin  has  suggested  three  modes 

in  which  the  Attorney -General  might  arrive  at  the  same  result ; 

he  might   have  a  trial  at  Bar,  if  the  Court  give  it  to  hin^;  but 
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bj  whom?    By  men  of  the  county,  who,  as  far  as  we  can  possibly  H.  T.  1858. 

Queen'i  Bench 
ascertain,  are  not  likely  to  form  an  impartial  jury.     This  would  be      ^ 

THE    QUSSN 

only   to  transfer  the   trial    from  one   place   to    another,    without  .  ^^ 

changing  the  jury,  or  the  result  of  the  trial.    But  as  I  intimated     con  way. 

before,  another  mode  was  suggested,   and  very  strongly  pressed 

upon  us,  that  the  Attorney-General  could  have  a  special  jury. 

It  is  the  first  time  this  argument  was  ever  pressed  upon  a  Court 

of  Justice.  Why  was  it  not  done  in  Palmer's  and  Hw/iis  cases  ?  Why 

was  not  the  objection  to  remove  the  place  of  trial  made  in  those 

eases,  upon  the  ground  that  there  were  thousands  of  persons  of 

high  position  and  respectability  in  Lancashire  and  Stafibrdshire  ? 

Why  take  this  very  roundabout  and  expensive  mode  of  removing 

the  trial  from  one  county  to  a  distant  one  ?     Take  the  list  of  the 

special  jury  for  Lancashire ;  could  they  not  get  twelve  indifferent 

men  in  that  county  ?     It  is  the  first  time  that  argument  has  been 

addressed  to   this   Court,  and  I  trust  it  will  be  the  last.     I  am 

satisfied  that  men  moving  in  a  higher  sphere  of  society  are  not  so 

far  raised  above  the  smoke  and  din  of  the  lower  worid,  that  they 

would  not  be  subjected  to  infiuences  ahd  feelings  similar  to  those 

affecting  their  less  elevated  neighbours.     The  argument  is  indeed 

novel,  and  it  goes  this  length,  that  if  we  were  to  accede  to  it  in 

this  case,  we  should  in  every  future  civil  or  criminal  case  reject 

every   motion   to  change   the  venue,    upon  the  ground  that  an 

impartial  trial  could  not  be  had  in  the  proper  county.     Take 

any  county  in  Ireland,  even  the  smallest ;  can  any  man  say  that 

there  could  not  be  found  in  it  an  impartial  special  jury  ?    But  by 

what  proofs  are  these  jurymen  to  be  found  out  ?     That  argument 

has  not    the  least  weight  with  me.    I  am  quite  sure  that  if  it 

were  an  argument  just  in  itself  to  be  addressed  to  the  Court,  we 

should  have  heard  of  it  in  some  of  the  many  cases  that  have 

been  referred  to.      Under  these  circumstances,   and    upon   these 

grounds,  my  opinion  is,  that  it  will  be  neither  right  nor  safe   to 

allow  this  case  to  be  tried  in  the  county  of  Mayo.     I  think  we 

are  bound  to  vindicate  the  law,  and  the  administration  of  justice, 

by  granting  the  motion  of  the  Attorney- GenereUy  and  to  secure, 

as-  far  as  it  can  be  secured  by  this  Court,  a  fair  and  impartial 
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H.  T.  1858.  trial,   for  the  benefit  of  the  traverser,  as   well  as   for  the  benefit 

(2mmii*«  Bench 
^-— V '     of  the  prosecutor.    In   my  opinion,   tlterefore,   without  a  shadow 

^^  of  doubt,  the  Attorney' Gener at s  motion  is  perfectly  wdl  fcranded. 

COHWAT. 

Lefroy,  C.  J. 

The  duty,  which  would  otherwise  have  devolved  upon  me,  upoD 
this  occasion,  has  been  greatly  abridged  by  the  judgments  of  my 
Brethren  Cbabcpton  and  Perrin  upon  this  question.    I  have  the 
concurrence  of  both  of  them  upon  the  l&w  of  the  ease,  viz.,  that  the 
Court  has  jurisdiction  to  make  this  rule,  and,  as  I  understand  it,  to 
the  extent  not  only  of  removing  the  trial  from  the  county  where  the 
venue  is  laid,  but  of  removing  it  to  any  other  county,  which,  in  the 
opinion  of  the  Court,  may  be  considered  to  be  convenient  and  pro- 
per.    My  Brother  Perrin,  I  find,  difiers  from  this  view,  and  does 
not  go  so  far,  and  my  duty  therefore  is  somewhat  enlarged,  becauM 
I  hold  as  clearly  that  this  Court  has  jurisdiction  to  remove  the 
trial  to  any  other  indifferent  county,  as  that  it  has  jurisdiction  to 
remove  it  at  all;  and  I  say  that,  because  I  must  now  proceed  to 
show  it  from  the  very  same*  authorities  which  give  to  Uiis  Court  th;^ 
jurisdiction  to  remove  the  trial  at  all.    For  this  pui|»ose,  I  shaJi  ^ 
advert,  but  very  shortly,  to  the  cases  in  which  this  question 
been  decided;  and  it  will  appear,  I  apprehend,  that  the  princip] 
upon  which  the  place  of  trial  is  removed  is  not  simply  and  merel^^T 
that  an  unprejudiced  jury  cannot  be  found,  but,  because  a  fair  an^  -^" 
impartial  trial  cannot  be  had  in  that  county,  adverting  not  alone 
what  might  affect  the  jurors,  in  respect  of  partiality,  but  also  embra- 
cing what  might  affect  them  upon  a  very  different  ground, 
the  state  of  the  county  to  be  such  that  the  jurors,  whosoever  the 
may  be,  must  feel  that,  if  they  gave  their  verdict  one  way  or  thts=^^  * 
other,  they  could  not  live  in  peace  and  security  in  that  county ;  is:"'^^'^ 
it  to  be  said  that  a  fair  and  impartial  trial  can  be  had  there,  where 
jurors  are  not  at  liberty  to  act,  but  at  the  peril  of  life  or  character, 
or  of  forfeiting  the  estimation  of  those  amongst  whom  they  live? 
Therefore  I  say,  with  great  respect,  that  the  question  is  not  merely 
whether  twelve  honourable  and  impartial  men  can  be  found  in  the 
county,  even  if  I  were  to  admit,  what  the  law  does  opt  supposa^  that 
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men  of  a  certain  rank  must  be  free  from  prejudice  or  partiality.  That  H.  T.  1858. 

la  not  the  manner  in  which  the  law  views  the  case.    Men  of  high     ^—-^ 

rank  and  station  may  be  just  as  susceptible  of  those  other  feelings  ^^ 

to  which  I  have  adverted  as  other  persons ;  they  may  feel  that  they  con  wax*. 
cannot  live  in  peace  and  security  in  the  county,  if  they  give  that 
verdict  which  they  might  think  it  right  to  give.  The  rule  of  law, 
I  take  it^  is  not  that,  if  you  can  find  a  certain  number  of  honourable 
and  impartial  and  unprejudiced  men  in  the  county,  therefore  the 
trial  may  be  had  and  ought  to  be  had  there.  No ;  but  the  rule  of 
law  is  that^  if  you  find  such  a  state  of  circumstances  upon  the  facts, 
as  shows  that  a  large  portion  of  those  persons  who  are  usually  called 
upon  the  jury  for  the  trial  of  cases  of  this  sort  are  placed  under 
oitcnmstances  which  make  it  presumable  that  they  will  be  so  affected 
by  prejudice  or  partiality,  or  other  sufficient  causes,  as  to  prevent  them 
giving  a  fair  and  impartial  verdict^  the  Court  is  warranted  in  remov- 
ing the  place  of  triaL  Let  us  examine  what  is  the  nature  of  the 
affldavits  upon  which,  in  England,  the  rule  is  founded ;  and  this  is 
one  of  the  reasons  why  I  begin  with  the  case  with  which  I  am  about 
to  begin,  namely,  Hunfs  ease  (a).  In  that  case,  the  affidavits  upon 
whieh  the  motion  was  grounded  stated  that  the  indictment  arose  out 
of  «  supposed  conspiracy,  connected  with  a  numerous  meeting,  held 
at  Manchester,  which  had  been  dispersed  by  military,  directed  by 
Lancashire  Magistrates.  That  amongst  the  military  were  men,  the 
Manchester  and  Salford  Yeomanry,  the  privates  and  officers  of 
whidi  consisted  of  opulent  manufacturers  and  landed  proprietors  in 
Lancashire,  and  that  a  Tery  great  and  general  prejudice  existed 
through  the  county  of  Lancashire,  and  amongst  the  persons  who 
were  likely  to  serve  upon  juries,  as  to  the  meeting  and  the  objects 
of  il^  and  the  share  the  defendants  took  in  it,  so  that  they  could  not 
hlive  a  fair  and  impartial  trial  in  the  county  of  Lancashire.  Now, 
in  that  eounty,  there  were  between  eight  and  nine  thousand  jurors 
empanelled ;  and  might  not  the  question  be  there  put,  which  was  put 
in  tUa  case  ?  Is  it  possible  to  imagine,  might  it  not  have  been  said, 
that)  aawngtt  between  eight  and  nine  thousand  jurors,  there  could 
mol  be  found  twelve  fair  and  impartial  men  ?  and,  if  they  could  be 

(a)  3  B.  ft  Aid.  444. 
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H.  T.  1858.  found,  the  Court  ought  not  to  remove  the  place  of  trial  ?  but,  if  thit 

Qmmii  8  Bench  _  ,.,,,«^  •..« 

« , ^     was  not  a  ground  ui>on  which  the  Court  acted  in  that  case,  is  U  a 

ground  ui>on  which  we  can  act  in  this  ?  Here  then,  in  a  case  dedded 
CON  WAT.  in  1820,  we  have  the  Court  acting,  not  upon  the  principle  of  its  being 
possible  to  find  twelve  honest  and  impartial  men,  but  upon  the  prin- 
ciple that  there  might  be,  from  the  state  of  the  county,  a  large 
portion  of  the  panel  affected,  and  unfairly  affected,  by  prejudice  or 
partiality.  The  rule  of  law  does  not  require  it  to  be  alleged  that  A 
or  B,  or  any  number  of  the  jurors,  are  so  affected,  or  will  be  so 
affected ;  but,  if  they  are  placed  under  circumstances  which  make  it 
reasonable  to  presume  or  apprehend  that  they  may  be  actuated  bj 
prejudice  or  partiality,  the  Court  will  not,  either  on  behalf  of  the 
prosecutor  or  traverser,  allow  the  trial  to  take  place  in  that  county  ^ 
for,  as  has  been  already  well  observed,  this  is  not  a  rule  to  be 
carried  out  for  the  benefit  of  the  Crown  only.  Under  any  such 
circumstances  as  those  to  which  I  have  adverted,  the -Crown  or  the 
traverser  would  have  an  equal  right  to  the  same  measure  of  justice.. 
It  is  a  wise  and  a  jealous  rule  of  law  to  guard  the  purity  of  justice, 
that  it  should  be  above  all  suspicion. 

I  come  now  to  the  alleged  qualification  of  the  rule  for  moving 
the  venue  ;  that  it  must  be  to  the  next  adjoining  county.    In  Hvmii 
case^  the  trial  unquestionably  de  facto  was  removed  to  an  adjoining 
county ;  but  as  I  proceed  I  shall  show  that,  in  other  cases,  the  trial 
was  removed,  not  to  the  adjoining  county,  but  to  a  remote  and 
distant  county.      So  early  as  the  time  of  Charles  the  First,  in 
JFairwethef^s  cctse^  to  which  I  called  attention  in  the  course  of  the 
argument,  it  was  certified  to  the  Court,  by  Keeling  the  Clerk  of  the 
Crown,  that  there  were  divers  precedents  of  such  trials  being  had 
without  the  consent  of  the  parties,  and  against  "  the  will  of  the  pro- 
secutor, and  in  more  remote  counties."     It  is  natural  and  proper  to 
prefer  the  neighbouring  county,  upon  the  principle  of  convenience 
to  all  parties,  on  account  of  the  witnesses,  and  to  save  trouble  and 
expense ;  and  the  Court,  therefore,  generally  selected  the  adjoining 
county.    I  admit  that,  in  many  cases,  after  Fairwether^s  case^  the 
trial  was  removed  to  an  adjoining  county.  But  in  several  other  cases 


u 


u 
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a  distant  coanty  has  been  selected.     Thus,  in  one  case  (a),  it  was  H.  T.  1 858. 

^     Que6n*8  Bench 
removed  from  Nottingham  to  Kent.     In   WaddingtofCs  case  {h\  it         ^y  -> 

was  removed  from  Kent  to  London ;   and  the  reason  assigned  is  ^ 

pecaliarlj  applicable  to  the  present  case.  Lord  Denman,  C.  J.,  in  conwat.  ^ 
Rex  V.  Holden  (c),  says : — **  I  apprehend  that  the  power  of  changing 
*'  the  place  of  trial,  whenever  it  is  necessary  for  the  purpose  of 
securing,  as  far  as  possible,  a  fair  investigation,  is  a  part  of  the 
jurisdiction  of  this  Court."  In  WaddingtofCs  case,  the  reason 
given  for  removing  the  trial  was,  ^'  that  the  misdemeanor,  which 
**was  the  subject  of  indictment,  had  prevailed  extensively  in  the 
^county  of  Kent(cf),*'  from  which  it  was  removed  to  London. 

Now,  upon  adverting  to  the  subject-matters  of  the  present  infor- 
mation, it  appears  as  to  one  of  them,  namely,  the  existence  of  spiri- 
tual intimidation,   to  be  an  admittedly  established   fact,  that,  in 

almost  every  place  of  Roman  Catholic  worship  in  the  county,  the 

• 

petition  against  the  return  of  the  sitting  Members  was  read  out  by 
the  Roman  Catholic  clergy  from  the  altar,  and  commented  upon 
aa  insulting  to  their  clergy ;  and  this  is  stated  not  only  to  have 
excited  the  indignation  of  the  Roman  Catholic  congregations  who 
heard  it  read,  but  also  to  have  affected  the  Roman  Catholic  people 
generally,  by  reason  of  the  imputation  said  to  have  been  thereby 
cast  upon  their  clergy ;  and  was  it  not  a  natural  ground  for  ex- 
citing their  feelings?  But  whatever  might  have  been  the  effect 
wrought  upon  the  people  generally,  that  effect  must  have  been 
wrought  amongst  the  congregations  of  the  several  clergymen,  whom 
we  must  suppose  to  have  weight  with  their  own  people :  and  is  it 
to  be  said  that  a  portion  of  the  jurors  of  that  county  are  to  be  the 
peraoos  who  shall  be  tempted  or  driven  to  exercise  so  difficult  a 
task  as  working  against  those  impressions  or  prejudices  which 
ipvonld  dispose  them  one  way  or  other  upon  the  trial  of  the  cause  ? 
Some  ci  them  may  be  so  adverse  to  the  exercise  of  spiritual  inti- 
midation, that  their  anxiety  to  repress  it  might  not  leave  them  in 
a  fiur  and  impartial  state  of  mind  towards   the  traverser,   so  as 

(a)  Sachevereira  case,  10  Howell's  State  Trials,  30. 

(6)  3  B.  ft  Aid.  446.  (c)  5  B.  &  Ad.  347.  354. 

(<0  ^  B.  &  Ad.  355. 
VOL.  7.  (38   L 
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H.  T.  1858.  to  enable  them  to  give  credit  to  the  defence  which  might  be  set 

yl — , '     up  upon  his  behalf;  and,  therefore,  if  we  look  to  the  exercise  of 

^  the  jurisdiction  of  the  Court,  in  respect  to  the  possibility  of  the 

coNWAT.  traverser  having  a  fair  trial,  under  the  circumstances  of  the  case, 
even  in  this  view  of  it,  we  are  ^ot  in  a  condition  to  refuse  this 
application. 

Then  the  next  question  is,  as  to  the  right  of  this  Court  not  only 
to  remove  the  trial,  but  to  remove  it  to  such  other  indifferent 
countj  as  the  Court  thinks  right  and  convenient.  The  notice  of 
motion  in  every  one  of  the  cases  left  it  at  large  in  this  waj,  "  or 
any  other  county  ;"  and  a  notice  of  that  sort  would  be  idle,  if  the 
Court  were  bound  to  remove  the  trial  into  the  next  county.  I 
have  also  before  me  the  suggestion  entered  in  the  case  of  The  Queen 
at  the  prosecution  of  Crofton  Vandeleur  v.  A,  E.  Kennedy ^  in  our 
own  Court,  for  removing  a  criminal  information  from  Clare  to  Cork, 
'*  because  a  fair  and  impartial  trial  of  the  issue  cannot  be  had  bj  a 
jury  of  the  county  of  Clare;"  and  accordingly,  it  was  so  moved. 
The  test  is  a  test  which  applies  not  to  the  whole,  but  only  to  a  part 
of  the  panel.  The  law  says,  if  there  be  any  considerable  portion 
(and  these  are  the  words  of  Abbott,  C.  J.,  and  Lords  Denman  and 
Campbell,  C.  Js.),  if  there  be  any  considerable  portion  of  the 
panel,  which  might  reasonably  be  suspected  of  prejudice,  then  and 
in  such  case,  the  panel  itself  stands  upon  grounds,  such  as  to  make 
it  the  duty  of  the  Court  to  remove  the  trial  for  the  purpose  of 
having  a  fair  and  impartial  trial. 

I  purposely  abstain  from  going  further  into  an  examination  of 
the  facts  of  this  case,  and  I  also  purposely  omit  to  advert  to  the 
grounds  for  the  present  ruling  of  the  Court,  which  the  traverser 
has  himself  laid  by  his  indiscreet  proceedings  since  the  filing  of  this 
information,  as  I  desire  to  abstain  from  everything  which  by  possi- 
bility might  prejudice  the  case,  which  will  come  before  me  in  another 
way;  I  will,  therefore,  only  say  in  conclusion,  that  I  concur  with 
both  my  Brethren  upon  the  law  of  the  c^use,  and  with  my  Bro- 
ther Cbampton,  that,  in  this  case,  there  are  facts  which  afford 
a  solid  foundation,  according  to  the  authorities,  for  the  removal  of 
the  place  of  trial,  because  a  fair  and  impartial  trial  cannot  be  had 
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in  the  countj  of  Majo.     We  shall,  therefore,  grant  the  application ;  H.  T.  1858. 

Queen's  Bench 
and  as  the  terms  of  the  notice  of  motion  are  **  to  the  countj  of    v^^. ^ 

THK     ttUEEN 

Dublin,  or  such  other  county,"  &c.,  we  shall  select  the  countj  of  ^^ 

Dublin.  CONWAY. 


NoTK, — ^Tbe  issue  was  tried  before  Lefbot,  C.  J.,  at  the  Sittings  in  the 
Queen's  Bench  after  Hilary  Term  1858 ;  but  the  jury,  not  having  agreed  upon  a 
Terdict,  were  discharged. 


THE  QUEEN  v.  BREEN  and  others.*  ^    m  t«^« 

£•  J..  185o. 

Apra  24. 
Hemphill  moved  that  the  informations  taken  in  this  case  might  be  An    applica- 
retumed  into  this  Court,  for  the  purpose  of  grounding  an  application  retom  of  in- 
to  admit  the  prisoners  to  baD. — [O'Brien,  J.  Is  jour  notice  founded  ^^"^J^Se  of 
on  an  affidavit  ?] — This  is  onlj  a  preliminarj  motion,  and  I  under-  JldnSt^to 'ba^ 
Btand  that  an  affidavit  is  not  necessarj.  °^^*  ^ 

an  affidavit. 

CBbien,  J. 

According  to  the  practice  of  this  Court,  a  motion  like  this  must 
be  grounded  on  affidavit.  You  maj  mention  the  matter  again  when 
jou  obtun  the  necessarj  affidavit. 


Note. — The  affidavit  in  snch  cases  should  be  sworn  by  the  prisoner,  or  his 
attornej,  and  should  state  the  charge  npon  which  the  prisoner  is  in  custody — the 
plaee  of  custody — ^the  application  to  the  Coroner  or  Magistrates  for  admission 
to  baO,  and  their  refusal.  It  is  also  advisable  to  state  upon  what  grounds  the 
Coroner  or  Magistrates  refused  to  admit  the  prisoner  to  bail. 

*  O'Brien,  J.,  »obi8. 
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E.  T.  1858. 

QwtmCu  Bench 


SAINTHILL   V.  EVANSON. 

May%. 

To  a  writ  of  Wbit  of  revivor  of  a  judgment  in  the  Court  of  Queen's  Bench, 

revivor    of    a 

judgment,  re-  dated  the  4th  of  April  1844.     Defence,  upon  equitable  grounds, 

covered     in 

1844,  the  CO-  that,  after  the  rendition  of  the  said  judgment,  and  before  the  interest 

hy    wtLj    of  ^or  the  same,   or  any  part  thereof,   became  due,  and   before  the 

fraoe,    ^hatT'  commencement  of  this  suit,   the  plaintiff,   by   deed,    assigned  the 

l!!™-«!?®  said  judirment,  and  the  said  interest,  when  the  same  should  become 
commence-  j     o  »  »  ^ 

™*^'th^^  w^  ^"®»  ^^^  *^^  right,  title  and  interest  thereto  respectively,  to  Albert 

tiff   assigned  Callanan  and  William  Bowles  Eames,   of  which   assignment  the 
the  judgment 

by  deed  to  A  defendant  afterwards  received  due    notice,  and  thereupon  became 

and   B,  of 

which  assign-  and  was  liable  to  pay  the  said  judgment  and  the  interest  thereon, 

ment  the   oo- 

nnsor  received  to  the  said  Albert  Callanan  and  William  Bowles  flames  ;  wherefore 

memorial  of  ^^®  defendant  saith,  that  the  plaintiff  ought  not  to  have  execution. 


m«it  hSbSen  as  in  the  said  writ  prayed. 


enrolled,  pur- 
suant  to    the 

?*^'_^»  ^^        W,  A,  Exham^  for  the  plaintiff,  moved  that  the  defence  be  set 

^t  this   de-  aside,  upon  the  ground  that  the  matters  contained  in  it  could  not 
fence  was  no 

answer  to  the  be  pleaded  as  an  equitable  defence ;  or  for  liberty  to  file  a  repli- 
writ   of   re- 
vivor, cation,  that  the  money  secured  by  the  judgment  was  trust  money, 

and   that   the   plaintiff  was   suing   as   trustee  for  the  cestuis  que 

trustent  who  were  entitled  to  the  said  money.   There  is  no  averment 

in  the  defence  that  a  memorial  of  the  assignment  of  the  judgment 

has  been  enrolled ;  and  it  is  therefore  necessary  that  the  judgment 

should  be  revived  by  the  plaintiff,  whose  name  appears  upon  the 

judgment  roll  as  con  usee.     The  defence  is  bad  at  Law,  by  reason  of 

the  absence  of  this  averment ;  and  it  is,  for  the  same  reason,  bad  as 

an  equitable  defence. 

Jelleit,  contra. 

It  is  conceded  that  if  a  memorial  of  the  assignment  of  the  judg- 
ment had  been  enrolled,  the  assignment  would  be  valid,  and  the 


COMMON   LAW  REPORTS.  541 

assignees  upon  the  roll  would  be  the  proper  parties  to  sue  upon  the  E.  T.  1858. 

^        Queen*  s  Bench 
judgment:  statute  9  G.  2,  c.  5  (Ir.J  :  25  G.  2,  c.  14  f/r.J.     But      , 

SAINTHILL 

as  the  assignment  has  not  been  duly  enrolled,  this  case  falls  within  ^^ 

the  rules  which  govern  the  assignment  of  a  chose  in  action^  where     bvanson. 
the  title  of  the  assignee  is  perfected  in  Equity,  by  notice  to  the 
debtor :  Dearie  v.  Hall  (a). — [Lefroy,  C.  J.     Are  you  not  assum- 
ing that  the  assignment  is  complete,  although  the  requisitions  of  the 
Act  of  Parliament  have  not  been  complied  with  ?] — The  assign- 
ment has   not   been    perfected   at   Law ;    this   case,   therefore,   is 
governed  by  the  ordinary  rules  of  £k|uity,  independently  altogether 
of  the  9  G.  2,  c.  5, — [Lefboy,  C.  J.     It  comes  to  this,  does  notice 
to   the  debtor   enable   a   party    to  sue   as   assignee,   although  the 
judgment  cannot  be  revived  without  the  qualification  derived  from 
the  Act  of  Parliament?] — The  assignee  of  a  judgment,  even  if  a 
memorial  of  the  assignment  be  not  enrolled,  pursuant  to  the  statute, 
can  sue  in  a  Court  of  Equity,  as  in  the  case  of  any  other  chose 
in   action;    by  reason  of  the  notice,   the   defendant   has  become 
trustee  of  the  judgment  debt  and  interest  for  the  assignees,  and  they 
are  the  only  persons  competent  to  give  him  a  discharge.     See  the 
judgment  of  the  Right  Hon.  F.  Blackburne,  in  In  re  Carew{b).   In 
Boyle  V.  Ferrall  (c).  Lord  Campbell  says :— "  I  am  of  opinion,  that 
'*  the  Act  of  the  9  Cr.  2  is  a  very  salutary  Act,  because  it  makes  these 
**  judgments  assignable,  and  very  much  facilitates  these  transactions 
"  when  money  is  borrowed  upon  the  security  of  land  ;  but  such  an 
'*  enactment  as  this  was  by  no  means  necessary  to  give  effect  to  an 
*' assignment,  because,  as  my  noble  and  learned  friend  the  Lord 
*'  Chancellor  has  stated,  the  assignee  of  the  judgment  may  protect 
**  himself  effectually  by  giving  notice  to  the  conusor ;  and  where 
^'  that  is  done,  any  subsequent  pa3rment  by  the  conusor  to  the  conu- 
«<  see  would  not  be  good  as  against  the  assignee.** — [Crampt.ok,  J. 
Do  yoQ  think  that  if  the  defendant  were  to  pay  the  judgment  debt, 
under  the  order  of  a  Court  of  Law,  that  he  will  be  compelled  to  pay 
it  a  second  time  by  a  Court  of  Equity  ?] — The  defendant  is  bound 
by  the  notice  of  the  assignment ;  if  he  pays  the  debt  to  the  conusor, 
he  still  remains  liable  to  the  assignees  ;  they  may  perfect  their  title 

(«)  3  Bubs.  I ;  and  see  2  White  ft  Tudor,  L.  C,  2nd  ed.,  p.  665. 
(6)  4  It.  Ch.  Rep.  112,  117.  (c)  12  CI.  &  F.  740,  763. 
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£.  T.  1858.  bj  enrolling  the  assignment,  and  they  will  th^  be  in  a  position  to 

revive  the  judgment  (a).  The  defendant  shows  that  the  plaintiff  ii 
not  the  person  entitled  to  receive  the  debt  or  interest,  and  thst  he 
mast  do  by  way  of  equitable  defence.  If  the  fact  is,  that  the 
plaintiff  is  suing  for  other  persons  who  are  beneficially  entitled, 
he  can  reply  that  fact. 


8AINTHILL 

V, 
BVANSON. 


LXFBOT,  C.  J. 

By  notice  to  the  plaintiff,  you  may  oast  upon  him  the  responsi- 
bility which  you  apprehend.  The  plaintiff  is  the  person  upon  the 
record  who  has  the  legal  right  to  revive  the  judgment ;  you  caoDot 
deprive  him  of  that  legal  right,  unless  you  show  it  to  be  in  another 
person.     We  must  set  aside  the  defence,  with  costs. 

Ordered  accordingly. 

(a)  25  6.  2,  t.  14  (Ir.) 


Mayl, 

An  equitable 
defence,  under 
tiie  Common 
Law  Proce- 
dore  Act  1856, 
8.  85,  most  be 
sndi  as  re- 
quires nothing 
further  to  be 
done  than  to 
establish  the 
facts  contained 
in  it,  without 
the  necessity 
of  an  account, 
or  further  pro- 
ceeding. 


COLLIS  V.  PRENDEBGAST.* 

This  was  an  action  of  covenant  for  rent,  upon  an  indenture  of  demise, 
by  the  heir  of  the  lessor  against  the  lessee,  to  which  an  equitable 
defence  had  been  pleaded,  appearing  to  involve  an  account 

Pallas  moved  to  set  aside  the  defence. 

H,  Plunheij  contra. 

CBAlfPTON,  J. 

In  this  case  accounts  must  be  taken,  and  we  have  no  officer  in 
this  Court  by  whom  that  can  be  done.     You  may  have  a  good  case 


•  Crampton,  J.,  solu$. 
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or  relief  in  the  Coart  of  Chancery;  but  an  equitable  plea  m  this  E.  T.  1858. 

Qu€en*a  Bench 
yourt  must  be  a  simple  defence,  requiring  nothing  further  to  be 

lone  than  to  establish  the  matter  stated  in  the  defence,  and  not 

equiring  any  account  to  be  taken,  or  other  thing  to  be  done  on  foot 

\i  it.     That  is  the  doctrine  of  this  Court. 

I  must  grant  the  motion,  with  costs. 


STUDDERT  t;.  LEARY. 


STUDDERT  v.  TALTY. 

These  cases  were  ejectments  on  title.  The  writs  of  sunmions  and 
plaint  had  been  duly  served  \  but  the  process-server  had  omitted  to 
indorse  the  date  of  service  upon  the  writs  within  the  time  limited  by 
the  Common  Law  Procedure  Act  1853,  s.  31 :  the  indorsements  not 
baving  been  made  until  the  third  day  after  the  service  had  been 
effected.  A  consent  for  judgment  had  been  given  by  the  defendant  in 
Siudderi  v.  Leary  ;  but  no  appearance  had  been  entered  or  defence 
taken  in  Studdert  v.  Tally. 

JE.  Mayne  now  applied  for  liberty  to  mark  judgment  in  both 
cases,  notwithstanding  the  above  omission  op  the  part  of  the  process* 
lerver. 


T.  T.  1858. 
Jww  6, 12. 

Where    the 

Elaint  has  not 
een  duly  in- 
dorsed   with 
the    date    of 
serrice  on  tiie 
day  of  servioe, 
or  on  the  day 
next     there- 
after,   as    re- 
qaired  by  the 
Common  Law 
Procedure  Act 
1853,  s.  31,  the 
Court  has  not 
jurisdiction  to 
supply    die 
omission. 


Lefboy,  C.  J. 

The  consent  for  judgment  is  a  waiver  of  objection  to  the  due  in- 
lorsement  of  the  writ  of  summons  and  plaint  in  the  first  case  ;  but 
in  the  case  Studdert  v.  Talty^  in  which  no  defence  has  been  taken, 
we  cannot  contravene  the  Act  of  Parliament  by  supplying  the 
Dmiasion. 
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WHELAN  V.  KEEGAN. 
(Common  Pleas.) 

Jan.  U,  28. 

A,  a    amies-  This  was  an  action  upon  a  guarantee,  dated  the  24th  of  November 
master,     in 

Dnblio,    hav.  1 854,  in  the  following  terms,  viz. :  *'  Sir — I  hereby  guarantee  the 
ing    dealines 

with  B,  receiy-  **  payment  of  any  amount  of  goods  you  may  give  to  John  Keegan, 
ed  from  C    a 

letter  of  goa-  "  of  William-street,  not  exceeding  £40  sterling."     The  defendant.^'  ^nt 

following  pleaded  payment  by  the  principal  debtor.     At  the  trial,  at  the  last-^X^  ^t 

"Sir*Ihcreby  Kildare  Summer  Assizes,  before  the  Lord  Chief  Justice,  it  ap ^' 

*^''*"^*t*  of  P®*^^  *^^*  *^®  plaintiff,  who  is  a  salesmaster,  residing  in  Dublin,  ^  ^t 

^r  amount  of  |j^^^  ^(^^^  ^j^g  giving  of  the  guarantee,  sold  to  John  Keegan,  from 

may  give    to  i{iqq  to  time,  cattle  exceeding  £40  in  value,  for  which  he  had  re- 

B,  not    ex- 
ceeding   £40    ceived   payment ;    but  the   amount  claimed  was   due  to  him  by 
steiling."  Af- 
ter the  giving  Keegan  in  respect  of  subsequent  dealings.     Counsel  for  the  defend- 

tee,     ^^^  ant  called  upon  the  Lord  Chief  Justice  to  direct  the  jury  that 

tween^A  and  the  guarantee  was  not  a  continuing  one,  but  applied  only  to  the  first 

of  iSudT^  credit,  tx)  the  extent  of  £40,  given  by  the  plaintiff,  which  had  been 

B^^oayiMnto  P**^  ®^'     ^^  ^^®  other  side,  it  was  urged  that  it  was  a  continuing 

Snf^h"^    t  guarantee.     The  Lord  Chief  Justice,  without  ruling  the  point, 

the  time  of     ciirected  a  verdict  for  the  plaintiff,  reserving  liberty  to  the  defendant 
bringing   the 

action,  B  owed  ^q  move  to  enter  a  verdict,  if  the  Court  should  agree  with  him  on 

A  more  than 

£40  on  foot  of  the  construction  of  the  contract.     A  conditional  order  having  been 

•ubsequent 

transactions,      obtained  accordingly,  cause  was  shown  against  making  the  same 

—Held,  that 

the   foregoing  absolute,  by — 

document  con> 

tained  a  con- 

^"^uT^   and^         ^^c^onogti  (with  whom  was  J.  A.  Curran),  who  contended  that 

tiiatAwasen-  ^y^^  terms  of  the  guarantee  were  sufficient  to  embrace  future  credit 
titled  to  reco-  *=* 

ver  to  the  ex-  ^q  \yQ  given  by  the  plaintiff  to  Keegan,  until  notice  should  be  given 
Unt  thereof.  o  ^  *  o 

by  the  defendant  to  determine  his  responsibility :   Mason  v.  Prit- 
chard  (a)  ;  Mayer  v.  Isaac  {h)  ;  Martin  v.  Wright  (c). 

ia)  12  East,  227.  (6)  6  M.  &  W.  605. 

(c)  6  Q.  B.  917. 
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(yjDriscoll  and  Nolan,  contra,  contended  that  the  guarantee  was  H*  T.  1858. 

Conimofi  PlstUm 
restricted  to  the  first  transactions,  amounting  to  £40,  between  the     ^^  -y^    * 

parties :  Melville  v.  Hayden  (a) ;  Allnutt  v,  Ashenden  (b)  ;  Nicholson 


V. 


v.  Paget  (c) ;  Hitchcock  y.  Humfrey  (d) ;  Kirby  v.  The  Duke  of     keeoan. 
Marlborough  (e)  ;  Hutchinson   v.  Boyd  (fj. 


Curran,    in    reply,    cited    Bastow    v.    Bennett  (g) ;  Merle  v. 
Wells  (A)  ;  Horlar  v.   Carpenter  (t). 

CWr.  aef.  vult. 


«< 


i< 


«i 


MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court 
This  was  an  action  upon  a  guarantee,  tried  before  the  Lord 
Chief  Justice,  at  the  last  Assizes  of  the  county  Eildare.  The 
plaintiff  in  this  case  is  a  salesmaster,  residing  in  Dublin.  The 
guarantee  given  by  the  defendant,  upon  which  the  action  is  brought, 
16  dated  24th  of  November  1 854,  and  is  in  the  following  terms : — 
Sir,  I  hereby  guarantee  the  pa3rment  of  any  amount  of  goods  you 
may  give  to  John  Eeegan,  of  William-street,  not  exceeding  £40 
sterling."  It  appeared  at  the  trial  that,  subsequently  to  the  giving 
of  the  guarantee,  the  plaintiff  had,  from  time  to  time,  sold  to  Eee- 
gan some  cattle  in  the  market,  exceeding  £40  in  value,  for  which 
Keegan  paid  him ;  but  that,  before  the  bringing  of  the  present 
action,  there  was  a  sum  exceeding  £40  due  to  the  plaintiff  from 
Keegan,  on  foot  of  their  subsequent  dealings ;  and  then,  the  only 
question  was,  whether  this  was  a  continuing  guarantee,  or  one 
limited  to  the  first  transaction  between  the  parties  ?  It  is  said,  for 
the  defendant,  that  the  meaning  of  the  document  was,  that  the  sales- 
master  should  be  at  liberty  to  supply  Eeegan  with  goods,  upon  the 
defendant's  responsibility,  until  the  first  £40  worth  had  been  deliv- 
ered, when  the  liability  of  the  defendant  was  to  be  at  an  end.  On 
the  plaintiff's  part,  it  is  said  that  he  was  to  go  on  supplying  Eeegan 


(a)  3  B.  &  AL  593. 
(c)  1  Cr.  &  M.  48. 
(0  2M.&S.18. 
{g)  3  Camp.  220. 


(6)  5  M.  &  Gr.  392. 
(<0  5  M.  ft  Gr.  559. 
09  6  It.  Jut.  353. 
(A)  2  Camp.  413. 


voi^  7- 


(0  27  Law  Jonr.,  N.  S.,  C.  P.,  1. 


Jan,  28. 


69  t 
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H.  T.  1858.  with  goods  in  the  victuaUing  line,  and  that  the  defendant  was  to  be 

liable,  at  any  time,  during  the  course  of  dealings  between  the  plain- 
tiff and  Keegan,  for  a  sum  not  exceeding  £40.     The  Lord  Cluef 
Justice,  without  deciding  the  question,  directed  a  verdict  for  the 
plaintiff  for  £40,  reserving  liberty  to  the  other  party  to  have  tk 
verdict  entered  for  him,  in  case  they  were  of  opinion  that  this  was 
not  a  continuing  guarantee.     Upon  referring  to  the  cases  on  the 
subject,  we  find  considerable  difficulty  in  arriving  at  the  true  ruk 
for  the  construction  of  documents  of  this  description.    In  the  case 
of  Mason  v.  PrUehard{a\  the  Court  of  King's  Bench  decided, 
that  the  words  of  the  guarantee  must  be  taken  as  strongly,  against 
the  party  giving  it,  as  the  sense  admitted  of.    They  acted  upon  that 
rule,  both  in  that  and  in  subsequent  cases,  without,  however,  in  my 
opinion,  being  required  to  have  recourse  thereto  for  the  purpose  of 
deciding  Mason  v.  Pritchard,   There,  they  held  that  a  guarantee  to 
the  plaintiff,  for  ^'  any  goods  he  hath,  or  may  supply  my  brother  W. 
P.  with,  to  the  amount  of  £100,"  was  a  continuing  guarantee*    In 

N 

Uargreve  v.  Smee  (6),  Tindal,  C.  J.,  lays  down  the  same  rule  as 
the  King's  Bench,  and  says  that  there  is  no  reason  for  patting 
upon  a  guarantee  a  different  construction  from  what  the  Court  puts 
on  every  other  instrument,  namely,  the  Coounon  Law  rule  that,  if 
the  party  executing  it  leaves  anything  ambiguous  in  hb  expressions, 
such  ambiguity  must  be  taken  most  strongly  against  himself.    On 
the  other  hand,  in  Nicholson  v.  Paget  {e),  Bayley,  J.,  says,  that  **it 
'*  is  the  duty  of  the  person  who  takes  such  a  security,  to  see  that  it  is 
''  couched  in  such  words  as  that  the  party  so  giving  it  may  distinctly 
^^  understand  to  what  extent  he  is  binding  himself."     Here  was  a 
totally  different  rule  of  construction  from  that  of  the  King's  Bench. 
The  Exchequer  took  time  to  consider  their  judgment,  and  seem  to 
have  expected  that  the  rule  so  laid  down  by  them  would  remove  all 
further  difficulty  on  the  subject,  and  that  it  would  govern  all  fatare 
cases.     The  result  only  shows  how  vain  was  the  expectation;  for, 
in  the  next  case,  Mayer  v.  Isaac  (rf),  Parke,  B.,  and  Alderson,  B., 
say  that  they  do  not  approve  of  the  rule  laid  down  in  Nicholson 


(a)  12  East,  227. 
(c)  1  Cr.  &  M.  52. 


(6)  6  Bing.  244. 
id)  6M.&W,  605. 
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▼.  Paget,  by  Bayley,  B.,  and  that  the  rule  in  Mason  v.  Priiehard  H.  T.  1858. 

CctnmonPUat» 
was  the  preferable  one ;  and  they  accordingly  acted  upon  the  latter 

rule.  In  another  case  in  the  King's  Bench,  Melville  y.  Hayden  (a), 
Mr.  Baron  Bayley  (then  Justice)  adheres  to  his  own  rule.  Be  that 
as  it  may,  when  that  question  arises,  and  the  true  meaning  of  the 
guarantee  is  not  otherwise  capable  of  being  ascertained,  it  will  be 
for  the  Court  to  decide,  whether  the  reasoning  of  Lord  EUenborough 
and  Tindal,  C.  J.,  and  of  the  later  Court  of  Exchequer,  or  that  of  the 
earlier  Court  of  Exchequer,  is  the  sounder.  I  will  not  lay  down  a 
rule  on  the  subject,  and  am  not  anxious  to  do  so,  but  would  much 
rather  that  somebody  else  would  lay  down  the  rule,  that  the  object  of 
the  Court  should  be  to  ascertain,  without  leaning  to  one  side  or  the 
other,  what  is  the  meaning  of  the  parties.  In  the  present  case,  it  is 
not  necessary  to  lay  down  a  rule  one  way  or  the  other ;  for  we  are 
of  opinion  that  there  is  not  much  difficulty  in  ascertaining  what  the 
intention  of  the  parties  was.  The  party  taking  this  guarantee,  and 
the  one  in  whose  favour  it  was  given,  were  both  tradesmen.  If  the 
guarantee  had  stopped  with  the  words,  "  any  amount  of  goods  you 
may  give,"  we  could  not,  for  one  moment,  hold  that  it  was  other  than 
a  general  continuing  guarantee,  determinable  only  upon  notice. 

The  next  question  is,  whether  the  clause  limiting  the  amount 
to  £40  alters  the  construction  of  the  previous  part  of  the  instru- 
ment ?  We  think  that  the  parties  did  not  intend  thereby  to  regulate 
the  number  of  their  dealings,  but  merely  to  put  a  limit  in  £.  s.  d.  to 
the  extent  of  liability  under  the  guarantee ;  and  therefore,  even  if  this 
^ase  were  free  from  authority,  we  could  entertain  no  doubt  that 
the  construction  of  the  present  instrument  is,  that  it  should  not 
be  confined  to  a  single  transaction.  But  we  consider  that  this 
ease  is  closed  by  authority,  and  that,  in  construing  written  instru- 
ments, as  well  as  in  determining  abstract  points  of  law,  Courts 
most  have  regard  to  decisions  in  similar  cases,  by  other  Courts 
of  co-ordinate  jurisdiction.  Some  cases,  to  which  we  have  been 
referred,  are  not  distinguishable  from  the  present ;  and  even  if  we 
entertained  a  doubt  as  to  the  propriety  of  these  decisions,  we  should 
consider  it  safer  to  adhere   to  rules  already  established,  than  to 


(a)  3  B.  &  Aid.  593. 
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H.  T,  1868.  speculate  on  the  intention  of  the  parties.  In  Mason  v.  Priiehard, 
the  guarantee  ran  in  these  words : — *'  For  any  goods  he  hath^  or 
may  supply  my  brother  W.  P.  with,  to  the  amount  of  £100." 
The  Court  held  that  it  was  a  standing  guarantee,  to  the  extent 
of  £100,  which  might,  at  any  time,  become  due,  for  goods 
supplied  until  the  credit  was  recalled.  There  is  no  distinction 
between  that  case  and  the  present.  Then,  in  Mayer  v.  laaac^ 
the  terms  were: — '*In  consideration,  &c.,  I  hereby  guarantee  the 
*<  payment  of  any  bills  you  may  draw  upon  him  on  account  thereof^ 
"to  the  amount  of  £200.**    There,  as  in  the  previous  cases,  it 


held  to  be  a  continuing  guarantee ;  and  the  reasoning  by  which^Ki 
the  Judges  arrived  at  that  judgment  appear  to  my  mind  decisive...  . 
Alderson,  B.,  says: — "It  cannot  be  doubted  that  this  is  a  conti — 
"  nuing  guarantee ;  it  contemplates  the  continuance  of  a  suppl; 
"on  the  one  side,  and,  on  the  other,  a  liability  for  any  defaul 
"  during  that  supply ;  and  then  it  defines  the  extent  to  which  th 
"defendant  will  be  bound  upon  this  continuing  or  running  guar 
"antee,  viz.  £200." — Rolfe,  B.  "What  is  guaranteed  is,  paymen 
"  of  any  bills  for  the  price  of  the  goods  supplied  to  him.  Mattm 
"  V.  Pritchard  decides,  that  where  it  is  for  any  goods  supplied,  it 
"  is  a  continuing  guarantee ;  and  I  cannot  appreciate  the  distinction 
"taken  between  that  case  and  the  present."  In  Bcutato  v. 
Bennett  (a),  the  form  of  the  guarantee  was,  "I  hereby  under- 
"take  and  engage  to  be  answerable,  to  the  extent  of  £300,  for 
"  any  tallow  or  soap  supplied  by  Mr.  Bastow  to  France  and  Ben- 
"nett,  provided  they  shall  neglect  to  pay  in  due  time." — ^Lord 
Ellenborough,  C.  J.  "  Without  the  word  any^  it  might  perhaps 
"  have  been  confined  to  one  dealing  to  the  amount  of  £300 ;  but 
"  as  it  is  actually  worded,  I  am  of  opinion,  it  remained  in  force 
"while  the  parties  continued  to  deal  on  the  footing  established 
"when  it  was  given."  In  Melville  v.  Hayden,  where  the  guar- 
antee was,  "  I  engage  to  guarantee  the  payment  of  A.  M.  to  the 
"extent  of  £60,  at  quarterly  account,  bill  two  months,  for  goods 
"to  be  purchased  by  him  of  W.  &  D.  M.,"  the  Court  was  of 
opinion  that  the  guarantee  was  confined  to  a  single  transaction ; 


Oi)  3  Camp.  220. 
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and  Baylej,  J.,  whilst  holding  that  it  was  so  limited,  did  not  H.  T.  1858. 
question  the  Jdecision  in  Ma$on  v.  Pritchard^  in  which  the  con- 
trary was  held.  In  Nicholson  v.  Paget  (a),  in  which  the  words 
of  the  instrument  were,  "I  hereby  agree  to  be  answerable  for 
''the  pa3rment  of  £50,  for  £.  L.,  in  case  £.  L.  does  not  pay  for 
"  the  gin,  &c.,  which  he  receives  from  you,"  the  Court  of  Ex- 
chequer thought  that  the  meaning  of  it  was,  that  the  defendant 
should  pay  to  the  extent  of  £50,  only  in  respect  of  the  first  lot 
of  goods.  It  may  be  questionable  whether  they  were  right  in 
coming  to  the  conclusion  that  the  guarantee  was  confined  to  a 
single  transaction;  but  Bayley,  B.,  says  that  he  did  not  question 
the  authority  of  Mason  v.  Pritchard^  and  he  distinguishes  it 
upon  grounds  which  do  not  apply  to  the  present  case.  In  another 
case  to  which  we  have  been  referred,  Allnutt  v.  Ashenden  (&), 
the  guarantee  only  referred  to  a  pre-existing  account,  and  was 
therefore  void  within  the  Statute  of  Frauds.  Mr.  Nolan  has 
also  called  our  attention  to  the  case  of  Kirby  v.  The  Duhe  of 
Marlborough  (c),  which  was  an  action  of  debt,  upon  a  guar- 
antee bond ;  but  there,  although  the  words  of  the  condition  would 
seem  to  be  general,  it  contained  the  recital  of  a  loan,  and  so  the 
defendant  could  not  be  responsible  for  more  than  the  first  advance. 
In  this  case,  therefore,  without  saying  what  ought  to  be  the 
trae  rule  of  construction  with  regard  to  such  instruments,  but 
having  regard  to  cases  where  similar  instruments  were  held  to 
be  oontinuing  guarantees,  we  must  allow  the  cause  shown 
against  this  conditional  order. 

Cause  shown  allowed. 

(a)  1  Cr.  &  M.  68.  (6)  5  M.  ft  Gr.  392. 

(c)  2  M.  &  Sel.  18. 
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FONBLANQUE  and  others  v.  LEE. 
Jam.  21,  28.     t 

The    affidavit  This  was  an  interpleader  issue,  to  try  whether  certain  goods,  emed 

required  by  the 

17  &  18  Kic.,  by  the  Sheriff  of  the  county  of  Clare,  under  a  writ  of  JL  fa.^  at 

e.  65,  8.  1,  to 

be  filed  with  the  suit  of  the  defendant  against  Lord  Dunboyne,  were,  at  the  time 

the  Master  of     ^ 

the  Qaeen's      o^  the  seizure,  the  property  of  the  plaintiffs,  who  claimed  them  under 

ihe^  registoa?    *  ^^^  ^^  ^^^  executed  by  Lord  Dunboyne,  before  the  writ  issued, 

m  of  5^  ^^  registered  under  17  &  18  Vie.,  c  55.*     At  the  trial,  before 

SSriltonof^  MoNAHAN,  C.  J^  at  the  Sittings  after  last  Michaelmas  Term,  an 

residence  and  objection  was  taken  on  behalf  of  the  defendant,  the  execution 
occapation    of 

one  of  the  at-  creditor,  to  the  validity  of  the  registry  of  the  bill  of  sale,  upon 
testing  wit- 
nesses to  the  the  ground  that  the  affidavit  required  by  section  1  of  the  statute, 
bill  of  sale. — 

Heid,  that  the 

bill  of  sale  was, 

by   reason   of       *  17  &  18  Vic.,  c.  55,  intituled,  **  An  Act  for  the  Registration  of  Bills  of  Sale 

such  omission,  in  Ireland  (coiresponding  with  the  17  &  18  Vic.,  c  36,  in  force  in  England).*' 
as^  a^^st^ui  ^®*^^^"^  ^  enacts : — "  Every  bill  of  sale  of  personal  chattels,  made  after  the  passing 
execution  ere-  ^^  ^his  Act,  either  absolutely  or  conditionally,  or  subject  or  not  subject  to  aii^ 
ditor.  trusts,  and  whereby  the  grantee  or  holder  shall  have  power,  either  with  or  without 

Held  also,  notice,  and  either  immediately  after  the  making  of  such  bill  of  sale,  or  at  anj 
that  such  de-  future  time,  to  seize  or  take  possession  of  any  property  or  effects  comprised  in  or 
accompany  made  subject  to  such  bill  of  sale  ;  and  every  schedule  or  inventory,  which  shaU 
every  bill  of  be  thereto  annexed,  or  therein  referred  to,  or  a  true  copy  thereof,  and  of  eveiy 
sale  so  regis-  attestation  of  the  execution  thereof,  shall,  together  with  an  affidavit  of  the  time 
executed  bv  a  ^^  ^^^  ^^  ^^  ^®  being  made  or  given,  and  a  description  of  the  residence  and 
person  "  under  occupation  of  the  person  making  or  giving  the  same,  or  in  case  the  same  shall  be 
or  m  execution  xnade  or  given  by  any  person  under  or  in  execution  of  any  process,  then  a  description 
cess  "  or  bv  the  ^^  ^^  residence  and  occupation  of  the  person  against  whom  such  process  shall 
owner  of  the  have  issued,  and  of  every  attesting  witness  to  such  bill  of  sale,  be  filed  with  the 
goods.  Master  of  the  Court  of  Queen's  Bench  in  Ireland,  within  twenty-one  days  after  the 

making  or  giving  of  such  bill  of  sale  (in  like  manner  as  a  warrant  of  attorney  to 
confess  judgment  in  any  personal  action  is  now  by  law  required  to  be  filed) ;  other- 
wise such  biU  of  sale  shall,  as  against  all  assignees  of  the  estate  and  effects  of  the 
person  whose  goods,  or  any  of  them,  are  so  comprised  in  such  bill  of  sale,  under 
the  laws  of  bankruptcy  or  insolvency,  or  under  any  assignment  for  the  benefit  of 
the  creditors  of  such  person,  and  as  against  all  Sheriffs'  officers  and  other  persons 
seizing  any  property  and  effects  comprised  in  such  bill  of  sale,  in  the  execution  of 
any  process  of  any  Court  of  Law  or  Equity,  authorising  the  seizure  of  the  goods 
of  the  person  by  whom  or  of  whose  goods  such  bill  of  sale  shall  have  been  made, 
and  against  every  person  on  whose  behalf  such  process  shall  have  been  issued,  be 
null  and  void  to  all  intents  and  purposes  whatsoever,  so  far  as  regards  the  propertr 
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which  was  made  bj  Mr.  Joynt,  one  of  the  witnesses,  did  not  contain  H.  T«  1858. 
the  residence  and  occupation  of  the  second  attesting  witness  to  the  bill     ^— -v ' 

FONBLAlfQITS 

of  sale,  and  that  it  was  consequently  void  as  against  the  defendant.  v. 

The  LoBD  Chief  Justice,  yielding  to  this  objection,  directed  a 
verdict  for  the  defendant,  but  reserved  liberty  for  the  plaintiffs 
to  move  to  have  a  verdict  entered  for  them  upon  the  issue,  if  the 
Court  should  be  of  opinion  that  the  point  ought  to  have  been  ruled 
in  their  favour. 

jR.  Armstrong  (with  whom  was  Finch  White)  showed  cause,  and 
contended  that  the  words  of  the  section  required  that,  in  all  cases 
of  registration  of  bills  of  sale,  under  the  Act,  the  affidavit  of 
perfection  should  contain  a  description  of  the  residence  and  occu- 
pation of  the  attesting  witnesses,  and  that  the  absence  of  such  a 
statement  in  the  present  case  avoided  the  registry:  yffatton  v. 
English  (a) ;  Allen  v.  Thompson  (b) ;  notes  to  Twyn^s  ease  (e)  ; 
In  re  O'Connor  (d) ;  Latimer  v.  Batson  («). 

Fitzgibhon  and  Macdonogh,  contra,  contended  that  the  words  in 
section  1,  '*  and  of  every  attesting  witness  to  such  bill  of  sale," 
should  only  be  read  in  connection  with  the  clause  immediately  ante- 
cedent, namely,  ^'or  in  case  the  same  shall  be  made  or  given  by 
any  person  under  or  in  the  execution  of  any  process,  then  a 
description  of  the  residence  and  occupation  of  the  person  against 
<*  whom  such  process  shall  have  issued,"  &c.  The  3rd  section  and 
schedule,  which  relate  to  the  mode  of  registration,  are  silent  about 
the  attesting  witnesses.   The  transaction,  being  bona  fide^  ought  to  < 

(a)  7EL&BU94.  (6)  1H.&.N.  15. 

(c)  1  Sm.  L.  C.  1.  (<0  1  Ir.  Jar.,  N.  S.,  198. 

(e)  4  B.  &  C.  652. 


iDi  or  right  to  the  possession  of,  any  personal  chattels  comprised  in  such  bill  of 
aale,  which  at  or  after  the  time  of  such  bankmptcy,  or  of  filing  the  insolyent's 
petition  in  such  insolvencj,  or  of  the  execution  by  the  debtor  of  such  assignment 
for  the  benefit  of  his  creditors,  or  of  executing  snch  process  (as  the  case  may 
be),  and  after  the  expiration  of  the  said  period  of  twenty-one  days,  shall  be  in 
the  possession  or  apparent  possession  of  the  person  making  such  bill  of  sale,  or  of 
any  pemn  against  whom  the  process  shall  have  issned,  under  or  in  execution  of 
wludi  such  bill  of  sale  shall  be  made  or  given,  as  the  case  may  be.' 


« 
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EL  T.  1858.  be  upheld,  if  the  language  of  the  Act  of  Parliament  admitted  of 
*^ V '  '  such  a  conatruction :  Hubbard  v.  Johnstone  (a). 

FONBLAMQUS 
V. 


LBB. 


F.  White  replied. 

Cur.  ad,  vult. 


MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Jan.  28.  This  was  an  interpleader  issue,  tried  before  me  at  the  Sittings 

after  last  Term.      The  question  was,  whether  certain  household 
furniture  and  other  property,  taken  in  execution  bj  the  Sheriff  of 
the  county  Clare,  under  a  writ  oi  fieri  facuu^  at  the  suit  of  the 
defendant  Lee  against  Lord  Dunboyne,   were  the  goods  of  the 
plaintiffs,  so  as  to  prevent  their  being  taken  in  execution  as  the 
goods  of  Lord  Dunboyne  ?     The  goods  had  been  originally  the 
property  of  Lord  Dunboyne,  and  were  at  the  time  of  the  issuing 
of  the  execution,  and  still  are,  in  his  residence  in  the  county  Clare. 
The  plaintiffs  claimed  to  be  entitled  to  them  under  a  bill  of  sale, 
executed  by  Lord  Dunboyne,  on  the  11th  of  April  1857,  to  the 
plaintiffs,   who  are  the   trustees  of  his  marriage  settlement,  the 
consideration  of  the  bill  of  sale  being  a  loan  of  £999*  16s.     An 
attempt  was  made  at  the  trial  to  impeach  the  bill  of  sale,  as  not 
being  bonafide^  and  as  being  merely  colourable ;  this  case  altogether 
failed,  and  the  only  question  then  was,  whether  the  bill  of  sale, 
or  a  copy  thereof,  was  duly  filed  with  the  Master  of  the  Queen's 
Bench,  as  required  by  the  17  &  18  Ftc,  c.  55?    It  was  not  dis- 
puted that  the  bill  of  sale  in  question  was  one  requiring  to  be  filed 
under  that  Act.     On  production  and  proof  of  the  bill  of  sale,  it 
appeared  to  have  been  witnessed,  as  to  the  execution  thereof,  by 
Lord  Dunboyne,  by  William  Lane  Joynt,  solicitor,  82  George'sHStreet, 
Limerick,  and  Robert  Bonynge,  J.  P.  (I  suppose  Justice  of  the 
Peace),  Stanner  Park,  Ennis. 

A  correct  copy  of  this  bill  of  sale  was  filed  with  the  Master  of  the 
Queen's  Bench,  on  the  22nd  of  April  1857 ;  and  attached  thereto 
was  an  affidavit,  made  by  the  attesting  witness  Mr.  Joynt,  describing 
himself  as  solicitor,  and  resident  at  82  George's-street,  Limerick, 

(a)  3  Taunt.  220. 
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and  stating  that  he  is  an  attesting  witness  to  said  bill  of  sale,  H.  T.  1858. 

_     ,        ,                ,                                ,      ,      ,       .    ,            1           ,                CommonPleag, 
and  that  he  saw  the  same  executed,  the  day  it  bears  date ;  but  not      , * 

FONBLANQUE 

taking  anj  notice  of  the  second  attesting  witness,  Mr.  Bonynge.     It  v. 

was  objected,  on  behalf  of  the  execution  creditor,  Mr.  Lee,  that  the 
bill  of 'Sale  was  void  as  against  him,  inasmuch  as  neither  the  affida- 
vit, nor  anything  else  filed  with  the  bill  of  sale,  contained  a  descrip- 
tion of  the  residence  and  occupation  of  Mr.  Bonynge,  the  second 
attesting  witness ;  and  that  the  statement  of  his  residence  and  occu- 
pation, on  the  copy  of  the  attestation  annexed  to  or  part  of  the  bill 
of  sale,  did  not  remove  the  objection.     I  was  of  opinion,  at  the  trial, 
that  the  objection  to  the  bill  of  sale  was  well  founded,  and  directed  a 
verdict  for  the  defendant  Mr.  Lee,  reserving  liberty  for  plaintiffs  to 
apply  to  have  the  verdict  entered  for  them.    The  case  has  been 
fully  argued  before  us.     We  entertain  no  doubt  that,  in  those  cases 
in  which  the  statute  requires  a  description  of  the  residence  and 
occupation  of  the  attesting  witnesses  to  be  filed,  such  must  be  given 
in  an  affidavit  or  other  document,  distinct  from,  and  not  part  of,  the 
bill  of  sale  itself;  for  this,  the  case  of  Hatton  v.  English  {a)  is  a 
distinct  authority.    In  that  case,  the  bill  of  sale  filed  in  the  Court 
was  made  between  Joseph  Hare,  of  No.  1 1  Clarges-street,  Piccadilly, 
lodging-house  keeper,  and  the  plaintiff,  of  the  other  part ;  but  the 
affidavit  accompanying  it  contained  merely  a  statement  as  to  the  time 
of  the  execution  of  the  bill  of  sale,  but  nothing  as  to  the  residence 
or  occupation  of  the  grantor.    The  Court  held  that  the  bill  of  sale 
was  void,  and  that  the  Act  required  a  description  of  the  residence  and 
occupation  of  the  party  to  be  filed,  separate  and  distinct  from  the  bill 
of  sale  itself;  and,  as  it  is  part  of  the  corresponding  clause,  which  in 
the  same  words  requires  the  description  of  the  residence  and  occupa- 
tion of  the  attesting  witnesses,  no  doubt,  the  same  rule  must  apply  to 
both  cases.    This  was  scarcely  questioned  by  the  plaintiffs'  Counsel, 
Mr.  Fitzgihhan;  but  he  insisted  that,  according  to  the  true  con- 
struction of  the  Act,  it  only  required  a  description  of  the  residence 
and  occupation  of  the  attesting  witnesses  to  be  filed  when  the  bill 
of  sale  was  executed  by  a  Sheriff  or  other  officer,  under  a  writ  of 
execution  or  other  legal  process,  and  not  when  the  bill  of  sale  is 

(a)  7K&B.94. 
VOL.  7.  70  L 
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i.  executed  by  the  owner  of  the  goods.     This  of  course  must  depend 
'  '  on  the  words  of  the   Ist  section,  which,  leaving  out  unnecessary 

/B 

words,  is  as  follows : — "  Every  bill  of  sale  and  every  schedule  thereto 
''  annexed,  or  a  true  copy  thereof,  and  of  every  attestation  of  the 
"  execution  thereof,  shall,  together  with  an  affidavit  of  the  time  of 
"such  bill  of  sale  being  made  or  given,  and  a  description  of  the 
"residence  and  occupation  of  the  person  making  or  giving  the 
"  same ;  or,  in  case  the  same  shall  be  made  or  given  by  any  person, 
"  under  or  in  execution  of  any  process,  then  a  description  of  the 
"  residence  and  occupation  of  the  person  against  whom  such  process 
"shall  have  issued,  and  of  every  attesting  witness  to  such  bill  of 
"sale,  be  filed  with  the  Master  of  the  Queen's  Bench,  otherwise 
"  such  bill  of  sale  shall  be  void,  as  against  certain  parties."  Now, 
it  is  clear  that,  to  give  any  reasonable  construction  to  the  portion 
of  this  clause  relating  to  bills  of  sale,  executed  by  the  owners  of 
goods,  it  will  be  absolutely  necessary  to  read  the  clause  as  if  the 
part  relating  to  bills  of  sale,  executed  by  officers  under  legal  process, 
was  included  in  a  parenthesis ;  and  the  only  question  is,  how  much 
is  to  be  so  included  ?  The  plaintiffs'  Counsel  contend  that  you  are 
to  include  within  the  parenthesis  the  entire  residue  of  the  clause, 
down  to  the  words  "  be  filed."  If  this  reading  of  the  statute  be 
adopted,  the  result  will  be,  that  when  the  bill  of  sale  is  executed  by 
the  owner  of  goods,  the  affidavit  must  contain  the  time  of  the  exe- 
cution  of  the  bill  of  sale,  and  the  description  of  the  residence  and 
occupation  of  the  grantor,  but  that  it  is  not  necessary  to  give  any 
information  as  to  the  residence  or  occupation  of  the  attesting  wit- 
nesses, whether  contained  in  the  deed  itself  or  not ;  but,  when  the 
deed  is  executed  by  the  Sherifi^  or  other  officer,  under  legal  process, 
that  you  are  to  give  not  only  the  residence  and  occupation  of  the 
person  against  whom  such  process  issued,  but  also  those  of  the 
attesting  witnesses  to  the  execution  of  the  bill  of  sale  by  the  Sheriff. 
This,  certainly,  would  be  extraordinary  legislation ;  the  object  of 
requiring  the  residence  and  occupation  of  the  witnesses  must  be  to 
give  the  creditors  impeaching  the  bill  of  sale  an  opportunity  of  con- 
sidering its  fairness,  and  of  inquiring  of  the  attesting  witnesses  or 
the  subject  of  its  execution ;  and  that  this  should  be  considere 
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necessary,  in  the  case  of  the  execution  of  the  deed  by  the  Sheriff,  H.  T.  1858. 
whom  one  would  be  disposed  to  consider  indifferent  between  the  par-     ...—v— ^ 
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ties,  and  not  when  it  was  executed  by  the  owner  of  the  goods,  I  v. 

XiBB 

cannot  understand.     On  the  other  hand,  the  construction  contended 
for  by  the  defendant  is,  that  every  bill  of  sale,  no  matter  by  whom 
executed,  when  filed,  shall  be  accompanied  by  an  affidavit,  containing 
the  time  of  the  execution  and  the  description  of  the  residence  and 
occapation  of  the  person  making  the  same  ;  or,  if  made  by  the  She- 
ri£^  then  of  the  person  against  whom  the  process  issued  ;  that  is,  in 
other  words,  of  the  owner  of  the  goods  ;  so  that,  in  all  cases,  what  is 
to  be  filed  is  the  description  of  the  owner  of  the  goods,  and  also  of 
the  attesting  witnesses  to  all  such  bills  of  sale.     Such,  we  think,  the 
Eftir  meaning  of  the  words  in  the  latter  part  of  the  clause,  viz.,  **  and 
of  every  attesting  witness  to  such'  bill  of  sale."     ^^  Such  bill  of  sale,** 
we  think,  has  the  same  meaning  here  as  the  same  words  bear  in  the 
earlier  part  of  the  clause,  with  respect  to  the  time  of  such  bill  of 
sale  being  made  or  given.     The  meaning  of  the  clause,  as  to  bills 
of  sale  executed  by  Sheriffs,  is  not  that  the  party  registering  is,  at 
his  option,  to  give  the  description  of  the  Sheriff,  or  of  the  party 
whose  goods  are  sold ;  he  is  bound  to  give  the   residence    and 
occupation  of  the  person  whose  goods  were  sold  by  the  Sheriff,  as 
in  ordinary  cases ;  he  is  also  bound  to  give  the  residence  and  occu- 
pation of  the  grantor  of  the  bill  of  sale ;  and  the  information  to  be 
given,  in  relation  to  the  attesting  witnesses,  and  time  of  execution, 
applies  to  both.     This  is  the  view  of  the  case  I  took  at  the  trial, 
not  being  then  aware  that  the  question  had  arisen  or  been  discussed. 
We  have  been  referred  to  the  case  of  In  re  Arthur  O*  Connor  (a), 
in  which  Judge  Macan  held  that,  in  a  case  like  the  present,  the 
residence  and  occupation  of  the  attesting  witness  should  have  been 
given.    And  though,  in  that  case,  there  was  also  an  objection  to 
the  description  of  the  grantor  in  the  bill  of  sale,  still  it  appears, 
from  his  judgment,  that  he  considered  it  clear  that  the  construction 
of  the  statute  was  that  contended  for  by  the  defendant  Mr.  Lee. 
Since  the  argument,  we  have  been  referred  to  the  case  of  Blackwell 
Y.  England  (6),  decided  by  the  Queen's  Bench,  and  Altenborough  v. 

(a)  1  Ir.  Jar.,  N.  S.,  196.  (6)  3  Eng.  Jar.,  N.  S.,  1302. 
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H.  T.  1868.  Thon^on  (a) [His  Lordship  briefly  referred  to  these  decisions]. — 

< y ' '  It  is  impossible  to  read  these  cases  without  coining  to  the  conclusion 

p.  that  the  learned  Judges  of  these  two  Courts  considered  it  clear  tnat, 

in  all  cases  of  bills  of  sale,  the  Act  required  the  residence  and  occu- 
pation of  the  attesting  witnesses  to  be  stated,  as  well  as  of  the  party 
to  the  bill  of  sale.  It  has  been  stated,  that  a  great  number  of  the 
biUs  of  sale  filed  in  the  Queen's  Bench  are  liable  to  the  same  objec- 
tion; even  if  this  be  so,  it  cannot  alter  our  decision,  the  statute 
being  too  recent  to  allow  the  practice  of  the  office  to  give  it  a  con- 
struction ;  besides,  the  English  Act  of  the  same  Session  is  precisely 
in  the  same  words.  Approving  as  we  do  of  the  construction  put 
upon  the  statute  by  the  English  Judges,  we  cannot  adopt  a  different 
one,  on  the  ground  of  any  alleged  practice  here.  Mr.  Fitzgibbon, 
who  very  strenuously  argued  that,  even  though  the  construction 
contended  for  by  the  defendant  Mr.  Lee  was  the  right  one,  still,  that 
as  it  was  obscure,  we  should  not  adopt  such  an  obscure  construc- 
tion so  as  to  defeat  the  rights  of  honest  creditors  under  bona  fide 
bills  of  sale ;  and  he,  on  that  point,  referred  us  to  the  case  o£  Hubbard 
V.  Johnstone  (6).  We  do  not  doubt  the  propriety  of  that  decision ; 
but  we  are  of  opinion  it  does  not  apply  to  the  present  case.  We  do 
not  think  the  construction  contended  for  by  the  defendant  obscure 
or  forced ;  we  think  it  the  natural  construction  of  the  words  used, 
and  the  only  one  consistent  with  the  object  and  policy  of  the  Act ; 
and  therefore  we  must  hold  that  the  verdict  is  right,  and  that  the 
view  I  took  at  the  trial  is  the  correct  one. 

Cause  shown  allowed. 

(a)  3  Eng.  Jur.,  N.  S.,  1307.  (6)  3  Taunt.  220. 
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iVov.  21, 23, 


This  was  an  action  of  ejectment  upon  the  title,  brought  for  the  The  word 
recovery  of  part  of  the  lands  of  West  Inch,  in  the  county  of  Cork,  the  proviro  of 

O    A     O     V^* 

and  tried  before  Mr.  Justice  Ball,  at  the  Summer  Assizes  for  that  ^  iqq  s.  3  li 

county,  on  the  29th  of  July  1857.     The  plaintiflF,  Thomas  Gilman,  ^^^j^^^^ 

had  purchased  from  his  nephew,  John  Gilman,  his  interest  in  the  o'^^fT 

'^  ^        ^  '  meaning,    and 

lands,  being  a  term  of  three  lives,  still  subsisting,  and  forty  years  in  therefore,  un- 

reversion ;  but  the  deed  of  assignment  under  which  the  purchase  sions  of  that 

statute,  every 

was  effected,  and  which  was  executed  in  the  year  1850,  and  duly  lease,  required 

by  law  to  be  in 

registered,  contained  an  exception  of  all  leases  and  agreements  for  writing,  must 

leases  then  subsisting.  Notice  to  quit,  which  had  expired  before  deed, 
the  bringing  of  the  present  action,  had  been  served  by  the  plaintiff 
upon  the  defendant,  who  had  been  in  possession  of  portion  of  the 
assigned  premises,  as  tenant  to  John  Gilman,  the  former  owner. 
The  defendant  relied  upon  the  following  instrument : — "  A  memo- 
'*  randum  of  an  agreement  between  John  Gilman,  Esq.,  of  Inch,  and 
'*  Cornelius  Crowly,  of  Dunneens,  farmer,  showeth,  that  the  said 
'*  John  Gilman,  Esq.,  doth  let  unto  the  said  Cornelius  Crowly  that 
"  part  of  the  lands  of  Inch  late  in  the  possession  of  the  said  John 
^'  Gilman,  Esq.,  and  formerly  held  by  M.  Donovan  (and  others),  in 
''as  large  a  manner  as  they  held  it,  at  the  yearly  rent  of  £70 
*'  sterling,  to  be  paid  by  two  pajrments,  on  every  29th  day  of  Sep- 
'*  tember  and  25th  day  of  March ;  the  first  payment  thereof  to  be 
made  on  the  29th  day  of  September  next,  subject  to  the  rates  and 
taxes  as  between  landlord  and  tenant ;  the  said  Cornelius  Crowly 
to  pay  the  said  John  Gilman  the  sum  of  £30  sterling  now  in 
"hand,  and  £5  sterling  on  the  1st  of  May  next;  which  £35 
'*  the  said  Cornelius  Crowly  is  to  be  allowed  the  last  year,  when 
"  going  out ;  the  term  to  be  thirty-one  years,  and  a  release  to  be 
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I.  T.  1857*  *' perfected  at  the  request  of  the  said  Cornelias  Crowlj.      Given 
*' under  our  hands  this  22nd  day  of  December  1849- 

'*  John  Oilman. 
"  Present— J.  Cbowly.  ««  Cornelius  Crowly." 

This  instrument  bore  no  seal,  nor  had  it  been  registered  ;  and  the 
plaintiff's  Counsel  contended,  upon  these  grounds,  that,  under  the 
provisions  of  8  &  9  Ftc,  c.  106,  s.  3,  it  did  not  amount  to  a  lease, 
and  was  void  as  against  the  deed  of  assignment,  and  that  therefore 
the  defendant  had  been  only  a  tenant  from  year  to  year ;  but  the 
learned  Judge  directed  a  verdict  for  the  defendant,  reserving  leave 
to  the  opposite  party  to  move  to  have  it  turned  into  a  verdict  for  the 
plaintiff,  if  the  Court  above  should  be  of  opinion  that  the  document 
was  void,  as  against  the  assignment  to  the  plaintiff,  upon  the  grounds 
of  the  want  of  a  seal  or  non-registration. 

A  conditional  order  for  that  purpose  having  been  obtained — 

J,  Clarke  (with  whom  was  Chatierion)  showed  cause. 

The  sole  question  in  this  case  is  upon  the  construction  of  the 
proviso  in  s.  3  of  8  &  9  Vie.,  c  106,  viz.,  "  provided  also  that 
^Uhe  said  enactment,  so  far  as  the  same  relates  to  a  releaee  or  a 
^'  surrender,  shall  not  extend  to  Ireland.**  The  word  '*  release  "  has 
been,  by  all  the  text-writers  upon  the  subject,  construed  to  mean 
"  lease,"  the  word  "  release  "  having  been  inserted  by  mistake ;  the 
reason  of  this  construction  being,  that  the  word  "  release "  is  not 
used  in  the  former  part  of  the  section. — [Ball,  J.  But,  supposing 
that  it  was  a  mistake  for  'Mease,"  the  question  is,  can  we  rectify 
it? — MoNAHAN,  C.  J.  It  is  very  evident  that  the  LfCgislature  meant 
"  lease,"  from  the  position  of  the  words  in  the  enacting  part  of  the 
section  and  the  proviso ;  but  it  is  the  Legislature  alone  that  can 
correct  that  error.] — ^In  construing  an  Act  of  Parliament,  the  inten- 
tion of  the  Legislature  must  be  regarded :  JRex  v.  Longmecid  (a). 
He  also  cited  Clooney  v.  Watson  (6). — [Keogh,  J.  Perhaps,  on 
reference  to  the  Parliament  roll,  it  may  be  discovered  that  the  word 
is  not  **  release  "  in  the  original.] 


(a)  2  Leech,  Cr.  Cas.,  694. 


{h)  2  Ir.  Com.  Law  Rep.  58. 
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Copinger  and  Sullivan^  contra. 

Rex  V.  Longmead  yras  a  decision  upon  the  construction  of  two 
similar  Acts  of  Parliament,  and  therefore  distinguishable ;  but  the 
true  principle  of  construction  is,  that  statutes  must  be  interpreted 
according  to  the  meaning  of  the  words  used  by  the  Legislature : 
per  Willes,  C.  J.,  in  Smith  v.  Parkhurst  (a) ;  Lord  Clanricarde^s 
case  (b) ;  VatteVs  Law  of  Nations^  book  %  p.  285 ;  Dwar.  on  Stai.j 
p.  556;  Pray  v.  JSdie(c\  per  Lord  Mansfield;  Bcm.  Abr.y  Stat, 
The  word  *^  release  "  is  explained,  as  bearing  its  natural  meaning,  in 
Stiff,  Ven,  Sf  Pur.y  13th  ed.,  p.  98,  by  reference  to  the  preceding 
section,  which  treats  of  releases.  In  the  construction  of  private 
instruments,  the  intention  of  the  parties  may  be  taken  into  consider- 
ation ;  but  the  strict  meaning  of  the  words  must  be  followed  in  Acts 
of  Parliament :  per  Pollock,  C.  B.,  in  Miller  v.  Salomons  (d) ;  Com. 
Diff.j  Parliament^  R,  10  a;  Rex  v.  The  Justices  of  Bucks  (e);  Rex 
V.  Scott (f J;  The  Attorney-General  v.  The  Glass  Plate  Co.(g); 
Collins  V.  Hungerford  (h)  ;  The  Sussex  Peerage  case  (i\per  Tin- 
dal,  C.  J.  The  copy  of  a  statute,  published  by  the  Queen's  printer, 
is  evidence ;  and  therefore  it  is  unnecessary  to  refer  to  the  Parlia- 
ment roll. 


M.  T.  1857. 

CommonPleeu. 
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Chatterton^  in  reply. 

The  words  of  a  statute  cannot  be  construed  so  as  to  be  insensible, 

which  will  be  the  result,  unless  this  word  be  interpreted  to  mean 

"  lease,**  there  being  no  reference  to  a  release  in  the  preceding  part 

of  the  enactment ;  and,  besides,  to  give  it  its  natural  meaning  will  be 

most  dangerous,  the  statute  having  been  generally  acted  upon  as 

though  the  word  were  "lease:"  Shelf  or  d.  Real  Prop.,  p.  521. — 

[MoNAHAH,  C.  J.     We  have  no  doubt  as  to  the  intention  of  the 

Legislature;  but  we  hope  that  the  mistake  may  not  exist  in  the 

Parliament  roll;  or,  perhaps,  a  short  Act  of  Parliament  may  be 

brought  in  to  remedy  the  error.] 

Cur.  ad,  vult. 

(o)  8  Atk.  186.  (4)  Hob.  277. 

(c)  1  T.  R.  313.  (<0  7  East,  559,  560. 

(e)  2  Mao.  &8el.  230.  09  3  T.  B.  603. 

(a)  I  Anst.  89.  (h)  2  Ir.  Jnr.,  N.  S.,  519. 

(i)  lie.  &  Fin.  143. 
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H.  T.  1858.        MoKAHAN,  C.  J.,  delivered  the  judgment  of  the  Court. 

This  case  was  tried  before  my  Brother  Ball,  at  the  last  Summer 
Assizes  for  the  county  of  Cork ;  it  was  an  action  of  ejectment  on 
the  title,  brought  by  the  plaintiff,  for  the  purpose  of  recovering  the 
possession  of  certain  premises  in  that  county.  The  plaintiff  founded 
his  title  upon  a  conveyance  of  the  lands  to  him  from  another  party, 
and  a  notice  to  quit,  which  had  been  regularly  served  upon  the^ 
defendant,  who,  it  was  alleged,  was  tenant  from  year  to  year. 
There  was  no  question  as  to  the  commencement  of  the  defendant'^ 
tenancy ;  and  the  only  question  in  the  case  is  in  reference  to  th< 
effect  of  a  certain  written  instrument  relied  upon  by  the  defendant 
which  he  produced  at  the  trial,  and  contended  that  its  legal  opera- 
tion amounted  to  a  demise  of  the  premises  to  him,  for  a  term  stiU 
subsisting,  and  therefore  that  his  title  was  not  affected  by  the  notice 
to  quit. 

It  was  admitted,  that  the  property  had  been  conveyed  to  th 
plaintiff,  subject  to  the  rights  and  interest  of  the  defendant  ;  an 
therefore  the  only  question  was,  whether  this  document,  which  pur 
ported,  as  to  its  legal  operation,  to  amount  to  a  demise  of  the  premi 
ses,  did  operate  so  as  in  fact  to  be  a  lease  of  the  premises  ?  Th 
objection  to  such  a  construction  of  the  instrument  was  that,  unde 
the  statute  of  8  &  9  ViCj  c.  106,  s.  3,  this  document,  purporting  t 
be  a  lease,  and  having  been  executed  subsequent  to  the  passing  o 
that  statute  (August  4th  1845),  should  have  been  under  seal,  in 
order  to  be  of  any  validity  as  a  lease.  The  3rd  section  of  that  sta- 
tute enacts : — "  That  a  feoffment,  made  after  the  1st  pf  October  1845, 
*^  other  than  a  feoffment  made  under  a  custom  by  an  infant,  shall  be 
"  void  at  law,  unless  evidenced  by  deed ;  and  that  a  partition,  and 
"  an  exchange  of  any  tenements  or  hereditaments,  not  being  copy- 
'*hold,  and  a  lease,  required  by  law  to  be  in  writing,  of  any  tene- 
"ments  or  hereditaments,  and  an  assignment  of  a  chattel  interest, 
"  not  being  copyhold,  in  any  tenements  or  hereditaments,  and  a  sur- 
"  render  in  writing  of  an  interest  in  any  tenements  or  hereditaments, 
"  not  being  a  copyhold  interest,  and  not  being  an  interest  which 
"  might  by  law  have  been  created  without  writing,  made  after  the 
^*said  1st  of  October  1845,  shall  also  be  void  at  law,  unless  .made  by 
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"  deed  :  provided  always  that  the  said  enactment,  so  far  as  the  same  H.  T.  1 857. 

CommonPleas. 
"  relates  to  a  release  or  a  surrender,  shall  not  extend  to  Ireland." 

Now,  the  only  question  is,  what  is  the  operation  of  this  document, 

it  not  being  under  seal  ?     This  is  a  general  statute,  extending  to 

England  and  Ireland,  and  it  contains  a  proviso  relating  to  certain 

documents,  and  providing  that,  as  to  them,  the  enactment  should  not 

extend  to  Ireland ;  and  there  is  nothing  in  the  previous  sections  or 

portions  of  the  Act  to  which  these  words  can  be  applicable. 

It  is  probable  that  the  word  '*  release,"  in  the  proviso,  did  come 
into  the  Act  by  mistake  for  the  word  "  lease  ; "  and  we  would 
be  anxious  to  redress  such  a  mistake,  if  we  could  do  so  upon  any 
legal  principle  or  authority,  by  reading  **  lease"  for  '*  release,"  as  we 
have  no  doubt  it  was  so  intended.  But  independently  of  any  other 
difficulty,  we  find  that  the  preiyious  part  of  the  section  requires  that 
three  several  species  of  instruments  should  be  evidenced  by  deed — I 
allude  to  leases,  assignments  and  surrenders:  and  there  is  nothing 
to  show,  even  though  we  were  of  opinion  that  something  else  was 
intended  by  the  word  **  release"  in  the  proviso,  whether  that  word 
is  to  be  construed  as  meaning  '*  lease,"  or  ^*  assignment,"  or  ^*  sur- 
render," except  merely  the  similarity  between  the  words  "lease" 
and  "release."  We  must,  therefore,  give  the  word  "release"  its 
ordinary  meaning;  but,  nevertheless,  we  are  anxious  that  this  in- 
strument, upon  which  the  tenant  founds  his  claim,  should  have 
effect ;  and  although  we  do  decide  against  him  in  accordance  with 
the  rule  of  Law,  we  trust,  nevertheless,  that  he  may  be  able  to  obtain 
redress  in  a  Court  of  Equity. 

We  cannot  alter  the  Act  of  the  Legislature,  by  rejecting  or  sub- 
Btiiuting  wordfl  merely  on  account  of  a  similarity,  and,  therefore,  we 
must  direct  a  verdict  to  be  entered  for  the  landlord ;  but  as  the 
Judge  below  directed  a  verdict  for  the  defendant,  our  order  will  be 
made  without  costs ;  and  we  shall  respite  execution  for  a  fortnight, 
in  order  that  the  tenant  may,  if  he  think  fit,  institute  proceedings 
in  a  Court  of  Equity. 

Rule  absolute  to  enter  a  verdict  for  plaintiff. 


VOL.  7. 
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MCDOWELL  V.  WHEATLY  and  another. 
May  3,  4,  8. 
The  affidavit    This  was  an  action  of  ejectment  npon  the  title,  brought  by  tb&cs 

13  &  14  Ktc,  plaintiff  George  McDowell,  Esq.,  the  official  manager  of  the  Tip^ 

c.  29   8.  6    to 

be    made '  by  P^i^^ury  Joint-Stock  Bank,  by  order  of  the  Commissioners  of  th^ 

inc^^render  Ij^cumbered  Estates  Court,  for  the  recovery  of  the  lands  of  Kil — 

^d'*^^^    connell  and  part  of  the  lands  of  Cunaghtarsna,  in  the  barony  oF" 

cree,  order  or  Middlethird   and  county  of  Tipperary,  and  also   of  the  lands   of 
rule    to    ope-  ''  ^'^        •'' 

rate  as  amort-  Coolnamuck,  in  the  barony  of  Upperthird  and  county  of  Water- 
gage,    merely 

alleged  that  a  ford,  &c,;   and  by  order  of  the  said  Court  the  following  special 

*'  certain  order 

had  been  duly  cdse  was  stated  : — 

regpistered    in 

the  office  for        The  special  case  stated  the  formation  of  the  Tipperary  Joint-stock 


judgments  in    Bank,  under  the  6  G.  4,  c.  42,  and  the  subsequent  Irish  Bankers 
aeainst' J.  S     -^c^*     That,  it  having  stopped  payment,  an  order  for  winding  up 


Md*de^°?  was  made  on  the  4th  of  March  1856,  at  the  Rolls,  under  the  pro- 

^f^n^^  '*^'  u*  visions  of  the  Joint-stock  Companies  Winding-up  Acts  1848  and 
ot  V/.,  in  tne 

county'  of  T.,^  1849.  That  Master  Murphy,  to  whom  the  matter  was  referred,  by 
£sq.,   M.  P.,*' 

without   mak.  an  order,  dated  the  I7th  of  March  1856,  appointed  the  plaintiff 
ing  any  posi- 
tive statement  official  manager  of  said  Bank ;  that  the  list  of  contributories  was 

**  usual  or  last  settled,  and  that  James  Sadleir  was  placed  thereon  as  the  holder  of 

lrv)/\nrn  1)1  nop  Oi  

abode,  and  the  ^^^^  shares.  That,  on  the  9th  of  June  1856,  the  Master  peremp- 
profession*^*  of  ^^^ily  ordered  that  a  call  of  £40  per  share  should  be  made  on  all  the 
iat  the  omis    contributories  of  the  Company,  named  in  the  schedule  annexed,  and 

sion  of  such  ^j^Q^  gi^Qjj  Qf  ggj^  contributories  should  pay  to  the  plaintiff,  as  such 
averments  ren-  *^  "^  '^  ' 

dered  the  re-  official  manager,  on  the  12th  day  of  July  1856,  at  his  office.  No.  17 
gistration     of  °    *  J  J  ^  > 

the  order  as  a  Lower  Ormond-quay,  Dublin,  the  balance,  if  any,  which  should  be 

mortgage  null 

and  void.  due  from  him  or  her,  afler  debiting  his  or  her  account  in  the  Com- 

pany's books  with  the  amount  of  such  call ;  to  which  order  was 
annexed  a  schedule,  containing,  amongst  others,  the  name  of  James 
Sadleir,  of  Clonacody,  Clonmel,  in  the  county  of  Tipperary,  Esq., 
M.  P.,  as  a  contributory  in  respect  of  1 738  shares  in  said  Company. 
That  on  the  27th  of  June  1 856,  a  copy  of  said  order,  together  with 
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a  copy  of  the  account  of  said  James  Sadleir,  from  the  books  of  the  £•  T.  1858. 

CommonPleas, 
Banky  was  served  upon  said  James  Sadleir;  the  balance  of  which     v^— v ' 

MC^DOW^EIjIj 

account,  afler  debiting  the  said  James  Sadleir  with  £69»520,  the  ^^ 

amount  of  said  call,  and  crediting  him  with  £4370.  18s.  9d.,  which    wheatlt. 
appeared  to  his  credit  in  the  Bank  books,  was  £65,149.   Is.  3d. 
That  after  the  requisite  preliminaries  had  been  gone  through,  on 
the  25th  of  August  1856,  Master  Murphj  made  the  following  order, 
viz. : — 

**  Master's  Office,  Four  Courts,  25th  Angnst,  1856. 
*'  In  the  Matter  of  the  Joint-stock  Companies  Winding-up  Acts 

"  1848  and  1849,  and  of  the  Tipperarj  Joint-stock  Bank. 
"  I,  Jeremiah  J.  Murphy,  the  Master  of  the  High  Court  of  Chan- 
"  eery,  charged  with  the  winding  up  of  this  Company,  order  that 
*^  James  Sadleir,  one  of  the  contributories  of  this  Company,  do, 
•*  within  fourteen  days  after  the  service  hereof,  pay  to  George 
"  M'Doweli,  Esq.,  the  official  manager  of  the  Company,  at  the  office 
*'  of  the  said  official  manager,  1 7  Lower  Ormond-quay,  Dublin,  the 
*^  sum  of  £65,149.  Is.  3d.,  such  sum  being  the  balance  now  appear- 
ing due  from  the  said  James  Sadleir,  on  his  account  with  the  said 
Company.  (Signed)         "J.  J.  Muephy." 

That  service  of  said  order  upon  James  Sadleir  was  effected  in  the 
mode  required  by  the  Winding-up  Acts,  on  the  3rd  of  September 
1856;  that  on  the  15th  of  October  1856,  said  order  of  the  25th  of 
August  1856  was  registered  in  the  office  for  registering  judg- 
ments in  Ireland.  That  James  Sadleir  has  not  paid  any  portion 
of  the  sum  of  £65,149.  Is.  3d.  That  on  the  3rd  of  November  1856, 
the  plaintiff  made  an  affidavit,  for  the  purpose  of  registering  said 
order  as  a  statutable  mortgage  upon  the  estate  of  James  Sadleir,  of 
which  the  following  is  a  copy  : — 

"  In  the  Court  of  Chancery. 
''Id  the  Matter  of  the  Joint-stock  Companies  Winding-up  Acts 
"  1848  and  1849,  and  of  the  Tipperary  Joint-stock  Bank. 
''  Greorge  McDowell,  of  Herbert-street,  in  the  city  of  Dublin,  a 
"  Fellow  of  Trinity  College,  Dublin,  and  official  manager  of  the 
'*  Tipperary  Joint-stock  Banking  Company,  having  his  office  or 
''place  of  business,   as  such  official  manager,  at  No.  17  Lower 


«< 
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i858.  "  Ormond-qoay,  Dablin,  maketh  oath  and  saith  thai,  bj  an  order 

'pJMQm 

f  '  **  made  in  this  matter,  by  Jeremiah  John  Morphj,  Eaq.,  the  Master 

**  of  the  High  Court  of  Chancery  in  Ireland,  charged  with  the 
iTLT.  "  winding  up  of  this  Company,  bearing  date  the  25th  day  of  August, 
*'  in  the  year  of  our  Lord  1 856,  it  was  ordered  that  James  Sadleir, 
**  one  of  the  contributories  of  this  Company,  should,  within  fourteen 
'*  days  after  the  service  thereof,  pay  to  deponent,  as  official  manager 
"  of  said  Company,  at  the  office  of  this  deponent.  No.  17  Lower 
'*  Ormond-quay,  in  the  city  of  Dublin,  the  sum  of  £65,149*  Is.  3d., 
'*such  sum  being  the  balance  then  appearing  due  from  the  said 
'*  James  Sadleir,  on  his  account  with  said  Company,  as  appears  by 
'^  said  order :  saith,  said  order  has  been  duly  registered  in  the  office 
"for  registering  judgments  in  Ireland,  against  the  said  James 
"  Sadleir ^  by  the  name  and  description  of  James  Sadleir^  of  Clon- 
"  acody^  Clonmel^  in  the  county  of  Tipperary,  Esq.^  M*  P.  Depo- 
*'  nent  further  saith  that,  to  the  best  of  his  knowledge  and  belief,  the 
"  said  James  Sadleir  is,  at  the  time  of  swearing  this  affidavit,  seised 
*<  or  possessed  at  Law  or  in  Equity,  of,  or  has  disposing  power, 
"  which  he  may,  without  the  assent  of  any  other  person,  exercise  for 
"  his  own  benefit,  over  certain  lands,  tenements,  hereditaments  and 
**  premises  hereinafter  mentioned  ;  that  is  to  say,  the  lands  of  Kil^ 
''  connell,"  &c.,  &c. — [Setting  out  the  sundry  denominations  of  land, 
the  fee-simple  estate  of  James  Sadleir.] — "  And  deponent  saith^ 
"that  said  sum  of  £65,149.  Is.  3d.,  so  secured  by  said  order 
*'  aforesaid,  still  remains  justly  due  and  owing  to  this  deponent, 
"  such  official  manager;  and  deponent  saith,  said  order  is  still  in  full 
"  force,  virtue  and  effisct  in  law. — Sworn,"  &c.,  &c. 

That  said  affidavit  was  filed  in  the  office  of  said  Master  Murphy, 
on  the  file  of  proceedings  on  said  winding-up  matter.  That  on  the 
7tli  of  November  1856,  an  office  copy  of  said  last-mentioned  affidavit 
was  registered  in  the  registry  of  deeds  office  in  the  city  of  Dublin, 
as  a  statutable  mortgage,  against  the  lands  and  premises  described 
in  the  plaint  in  this  action,  being  the  property  of  the  said  James 
Sadleir. 

The  special  case  then  stated  the  proceedings  in  the  Incumbered 
Estates  Court,  by  the  plaintifiT,  to  have  a  sale  of  the  premises,  for  tt 
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discharge  of  the  incumbrances  affecting  same;  and  that  after  a  sale  £.  T.  1858. 

had  taken  place  on  the  27th  of  July  1857»  the  final  schedule  was      , ' 

brought  into  the  Incumbered  Estates  Court ;  and  it  having  been 
objected  that  the  aforesaid  order  of  Master  Murphy  was  not  capable  wheatlt. 
of  registration  as  a  statutable  mortgage,  Mr.  Commissioner  Longfield 
directed  the  plaintiff  to  proceed  by  action  of  ejectment  at  Law  for 
the  recovery  of  the  lands  comprised  in  said  petition,  and  to  settle  a 
special  case  in  such  action,  for  the  purpose  of  taking  the  opinion  of 
this  Court  upon  the  question  of  the  sufficiency  and  validity  of  the 
registration,  as  a  statutable  mortgage,  of  said  order  and  affidavit. 

The  question  to  be  decided  by  this  Court  was  as  follows,  viz. : — 
whether  the  said  order  of  the  25th  of  August  1856,  so  registered  as 
aforesaid,  operated,  pursuant  to  the  statute  13  &  14  Ptc,  c.  29,  to 
transfer  to,  and  vest  in,  the  plaintiff,  the  lands  in  the  ejectment 
mentioned  ?  If  it  did  so  operate,  then  judgment  is  to  be  given  for 
the  plaintiff.  If  it  did  not  so  operate,  then  judgment  is  to  be  given 
for  the  defendants. 

E.  B,  Lawless  (with  whom  was  D.  Lynch\  for  the  plaintiff. 

The  order  of  the  25th  of  August  1856  was  capable  of  being 
registered  as  a  charge  affecting  lands,  under  the  3  &  4  Ftc,  c.  1 05, 
8.  27,  and  is  accordingly  capable  of  being  registered  as  a  judgment 
mortgage,  under  13  <&  14  Ftc,  c.  27,  s.  6:  Ex  parte  Connell{a)\ 
Ex  parte  Thomas  (b) ;  In  re  Robinson's  Executors  (c) ;  Wells  v. 
Gibbs  (d)  ;  Beaufort  v.  Phillips  (e) ;  Lee  v.  Green  ffj  ;  \l  &  \2 
Vic,  c.  45  ss.  12,  14,  22,  29,  66,  67,  74,  76,  83,  86,  87,  88,  89,  93, 
95,  108;  schedule  forms,  No.  11,  15 ;  12  &  13  Fife.,  c.  108. 

Sir  C.  CLoghlen  and  2>.  C.  Heron  (with  whom  was  Owen), 
contra. 

This  order  is  incapable  of  registration.  The  form  of  the  order  is 
erroneous ;  it  ought  to  follow  the  form  in  schedule  No.  15,  instead 
of  No.  11.    It  is  not  absolute,  but  is  to  become  so,  in  a  particular 

(a)  2  Jnr.,  N.  S.,  390.  (b)  9  C.  B.  740. 

(c)  6  De  G.,  M*N.  &  G.  572.  (</)  3  Beav.  399. 

(e)  1  De  G.  &  Sm.  321.  (f)  6  De  G.,  M*N.  &  G.  155. 
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E.  T.  1858.  event;  it  therefore  wants  the  finality  which  is  essential  to  a  judge- 
ment.  It  was  therefore  incapable  of  registration  as  a  charge  :  Chad' 
wick  V.  Holt  (a)  ;  Wells  v.  Gibbs  (b) ;  Jones  y.  Williams  (c) ;  Hoops 
V.  Kingston  (d);  Arch.  Pr.,  by  Chitty^  last  ed^  p.  1496;  Jones  v. 
Williams  {e).     Assuming,  however,  that  this  order  could  be  regis- 
tered as  a  mortgage,  the  registration  itself  is  defective.  The  affidavit 
does  not  pursue  the  requirements  of  the  13  &  14  Pitc,  c.  27,  s.  6, 
as  it  omits  a  statement  of  the  usual  or  last  known  place  of  abode, 
and  the  title,  trade  or  profession  of  James  Sadleir,  the  party  whose 
estate  is  to  be  affected  by  the  registration.     The  only  statement 
is  by  way  of  recital  of  the  mode  in  which  the  order  had  been 
previously  registered.     The  registration  of  bills  of  sale,  under  the 
Acts  in  force  for  that  purpose  in  England  and  Ireland,  has  been 
held  defective  for  the^ant  of  the  statement  of  certain  particulars  in 
the  affidavit  filed  at  the  time  of  the  registry :  Fonblanque  v.  Lee  (f) ; 
Re  O'Connor  (g)  ;  Re  Ferrall(h)  ;  Allen  v.  Thompson  (t)  ;  Atten- 
borough  v.  Thompson  (h) ;  DanL  Ch,  Prac^  by  Headlam^  suppL, 
p.  138. 


Lynch  replied. 


Cur.  ad.  vult. 


MoNAHAN,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
May  8.  This  case  comes  before  the  Court  in  the  form  of  a  special  case, 

stated  by  consent  of  the  parties,  in  pursuance  of  an  order  of  the 
Commissioners  of  the  Incumbered  Estates  Court,  by  whose  direction 
an  ejectment  upon  the  title  was  brought  by  the  official  manager  of 
the  Tipperary  Joint-stock  Bank,  for  the  recovery  of  certain  denomi- 
nations of  land,  the  estate  of  James  Sadleir.     The  case  states  the 

(a)  2  Jur.,  N.  S.,  918;  S.  C,  26  Law  Jour.,  Chan.,  77. 

(b)  3  Bear.  399. 
(c)  8  M.  &  W.  349;   S.  C,  9  DowL  P.  L.  702. 
(</)  11  Ir.  Eq.  Rep.  469.  (e)  11  Ad.  &  £1.  175. 

Cf)  2  Jur.,  N.  S.,  224;  S.  C,  ante,  p.  550. 
(g)  1  It.  Jur.,  N.  S.,  198.  {h)  7  Ir.  Jur.  307. 

(i)  1  H.  &  N.  15.  (A)  2  H.  &  N.  559. 
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establishment  of  the  Tipperary  Bank,  its  suspension  of  payment,  the  E.  T.  1858. 

appointment  by  Master  Murphy  of  Mr.  M'Dowell  as  official  mana-     < , ^ 

ger  of  the  Company,  under  the  Winding-up  Acts,  and  his  acting  as 

such  ;  the  making  of  an  order  for  the  payment  of  a  call  of  £40  per    wheatlt. 

share  upon  the  contributories  ;  that  James  Sadleir  was  the  owner  of 

1738  shares   in  the  concern  ;  that,  by  a  subsequent  order,  James 

Sadleir  was  required,  within  fourteen  days  after  the  service  thereof, 

to  pay  to  Mr.  McDowell,  the  official  manager,  at  his  office,  17  Lower 

Ormond-quay,    the  sum  of  £65,149*   Is.  3d.,    being   the   balance 

appearing  due  from  Sadleir  to  the  Company ;  and  that  an  affidavit 

was  afterwards  made  and  filed  in  the  office  of  Master  Murphy,  for 

the  purpose  of  having  an  office  copy  of  such  affidavit  registered  in 

the  office  for  the  registration  of  deeds,  so  as  to  charge  the  estate  of 

Sadleir  with  the  amount  of  the  order,  and  so  to  make  it  a  quasi 

mortgage  deed.     It  has  been  argued  that  this  order,  even  though 

duly  registered,  could  not  have  had  the  effisct  of  a  mortgage  or 

charge  upon  the  lands,  because  it  was  not  an  order  for  the  payment 

of  money  immediately  or  on  a  certain  day,  but  on  the  occurrence  of 

an  event  which  might  or  might  not  happen,  namely,  the  service  of 

the  order  on  James  Sadleir.     It  was  also  contended  that  there  was 

an  error  in  the  proceedings,  because  the  affidavit  was  not  filed  in 

the  affidavit  office  of  the  Court  of  Chancery,  but   in  the  office  of 

Master  Murphy,  which,  it  was  contended,  could  not  be  considered 

as  a  portion  of  the  Court  of  Chancery.     Other  objections  were  also 

taken,  upon  none  of  which  do  we  give  any  opinion,  because  we  are 

of  opinion  that  the  objection  taken  to  the  form  of  the  affidavit  is 

weU  founded,  and  that  the  registry  is  therefore  defective. 

The  Act  of  Parliament  on  which  the  question  depends  is  the 
13  &  14  Fife,  c.  29;  and,  by  section  6  of  that  statute,  it  is  provided, 
in  the  following  words,  that,  '*  It  shall  be  lawful  for  such  creditor,  at 
**  any  time,  &c.,  to  make  and  file  in  the  Superior  Court  in,  by  or 
'Mnto  which  such  judgment,  rule  or  order  is  entered  up,  made  or 
"  removed,  or  in  the  Court  of  Equity  by  which  such  decree  or  order 
*^  is  made,  or  in  the  case  of  such  order  in  bankruptcy  or  lunacy  as 
**  aforesaid,  in  the  Court  of  Chancery  in  Ireland,  an  affidavit  stating 
**  the  name  or  title  of  the  cause  or  matter,  and  the  Court  in  which 
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E.  T.  1858.  "such  judgment,  decree,  order  or  rule  has  been  entered  up,  obtained 

,—— ^  '  "  or  made,  and  the  date  of  such  judgment,  decree,  order  or  rule,  and 

*'  the  names,  and  the  usual  or  last  known  place  of  abode,  and  the 
WHBATLT.  **  title,  trade  or  profession  of  the  plaintiff  (if  there  be  such),  and  of 
'*  the  defendant  or  person  whose  estate  is  sought  to  be  affected  by 
"  the  registration,  as  hereinafter  mentioned,  of  such  affidavit,  and 
*'  the  amount  of  the  debt,  damages,  costs  or  moneys  recovered, 
*'  or  ordered  to  be  paid  by  such  judgment,  decree,  order  or  rule;  and 
**  stating  that,  to  the  best  of  the  knowledge  and  belief  of  the  depo- 
^'nent,  the  person  against  whom  such  judgment,  &c.,  is  entered  up, 
**  obtained  or  made,  is,  at  the  time  of  the  swearing  of  such  affidavit, 
*<  so  seised  and  possessed,  or  has  such  disposing  power  as  aforesaid, 
**of  or  over  such  lands,  &c.;  and  such  affidavit  shall  specify  the 
*'  county  and  barony,  or  the  town  and  county  of  a  city  and  parish, 
'*  or  the  town  and  parish  in  which  the  lands  to  which  such  affidavit 
'^  relates  are  situate,"  &c. 

The  first  question  is,  what  is  the  true  construction  of  the  part  of 
this  section  which  requires  an  affidavit  to  be  filed  by  the  partj 
obtaining  the  order,  stating  the  name,  place  of  abode,  and  title,  trade 
or  profession  of  the  party  against  whom  the  order  was  made,  and 
whose  property  is  sought  to  be  affected  thereby  ?  We  are  of  opinion 
that  the  intention  of  the  Legislature  was,  that  the  party  making  the 
affidavit  should  pledge  his  oath  to  the  truth  of  these  statements,  and 
that  such  is  the  true  construction  of  the  statute. 

If  there  could  be  any  doubt  as  to  the  meaning  of  the  first  part 
of  the  clause   to  which   I   have   referred,    such    doubt   would  be 
removed  by  the  latter  part,  which  enables  the  deponent  to  state 
that,  to  the  best  of  his  knowledge  and  beliefs  the  party,  against 
whom   he  is  registering  the  order,  is  seised  or  possessed  of,  or 
has  a  disposing  power  over,  the  estates ;  thereby  making  a  distinc- 
tion between   this  averment  and  the   previous   part    relating  to 
the  residence,  occupation,  &c.,  of  the   defendant,    which  most  be 
stated   positively;   but  on    the   other    hand,  with   respect  to  the 
estate  and  property  of  the  party  to  be  affected,  it  is  sufficient 
to   make   the  statement  according  to  the   best  of  the  knowledge 
and  belief  of  the  deponent.     Such  being,  in  our  opinion,  the  true 
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ooQStroction  of  this  clauae  of  the  Act  of  Parliament,  the  next  EL  T.  1868. 
question  is,  whether  the  affidavit  in  this  case  contains  the  required 
statements  ? 

The  affidavit  is  in  these  words — [His  Lordship  read  the  affidavit.] 
— The  only  statement  in  the  affidavit  with  respect  to  the  description, 
residence  and  profession  of  James  Sadleir  is,  that  the  ''order  has 
**  been  duly  registered,  in  the  office  for  registering  judgments  in 
''Lreland,  against  the  said  James  Sadleir,  by  the  name  and  descrip- 
*'  tion  of  James  Sadleir  of  Clonacody,  Clonmel,  in  the  county  of 
^'  Tipperary,  Esq.,  M.P."  But  it  is  not  stated  that  the  contents  of 
such  registry  were  correct,  or,  that  such  wa$  the  residence,  or 
occupation,  dbc,  of  the  party  against  whom  the  order  was  obtained. 

It  has  been  argued  that  the  sole  object  of  the  Act  of  Par- 
liament in  requiring  the  affidavit  to  be  filed  was  to  give  information 
to  the  public,  as  to  the  person  against  whom  the  judgment  or 
order  is  registered  as  a  charge.  That  may  be  true;  but  if  an 
Act  of  Parliament  require  that  a  particular  thing  shall  be  done, 
in  a  particular  way,  for  a  particular  object  and  purpose,  it  is  not 
for  a  Court  of  Law  to  inquire  whether  the  same  object  might 
not  be  attained  in  another  way. 

The  ease  of  Haiton  v.  English  (a)  is  in  principle  an  authority 
upon  the  present  case.  That  case  has  been  followed  by  all  the  Courts 
in  England.  We  lately  had  occasion  to  consider  it  in  this  Conrt,  and 
felt  that  it  was  properly  decided.  That  was  an  interpleader  issue, 
the  question  being  whether  the  goods  in  dispute  were  the  property 
of  the  party  against  whom  an  execution  had  been  issued,  or,  of  a 
party  claiming  under  a  bill  of  sale,  pursuant  to  17  &  18  Vie.  c.  36, 
8.  1  ?  That  bill  of  sale  had  been  made  between  ''  Joseph  Hare,  of 
No.  11  Clarges-street,  Piccadilly,  in  the  county  of  Middlesex, 
lodging-house  keeper,  of  the  one  part,**  and  the  plaintiff,  of  the 
other  part  The  bill  of  sale,  or  a  copy  of  it,  was  filed  in  the 
office  of  the  officer  of  the  Queen's  Bench,  and  thus  every  one 
interested  in  the  matter  had  a  full  opportunity  of  obtaining  all  the 
information  which  the  Act  entitled  him  to ;  but  the  affidavit  which 
accompanied  it  contained  no   description  of  the  occupation  of  the 
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£.  T.  1858.  debtor.  Lord  Campbell,  at  the  trial,  thought  that  the  objection  was 
fatal,  but  reaerred  the  point,  on  account  of  its  general  importance. 
The  case  having  been  argued,  the  Court  refused  a  rule  nisi; 
Coleridge,  J.,  in  bis  judgment,  saying,  ^I  think  that  there 
'*  should  be  no  rule ;  the  words  of  the  Act  are  too  strong  to  bear 
*'  any  doubf  The  Court  accordingly  held  in  that  case,  that  what 
had  been  done,  though  calculated  to  afford  the  requisite  information, 
was  no  compliance  with  the  Act.  Re  MonseU  (a)  was  a  decision 
to  the  same  effect,  upon  the  construction  of  the  Registry  Acts  in 
this  country,  with  respect  to  the  omission,  in  the  memorial,  of  the 
day  of  the  date  of  the  deed. 

In  that  case  the  memorial  referred  to  the  deed  as  of  the  —  day 

■ 

of  August  1815.  Upon  the  production  of  the  deed,  it  i^peared 
that  the  blanks  had  been  filled  up,  previous  to  the  registration; 
and  although  the  exact  date  was  a  circumstance  immaterial  in  itself, 
yet  as  the  Legislature  required  that  the  memorial  should  contain 
the  day  of  the  date,  it  was  held  to  be  void.  On  the  whole, 
therefore,  we  are  of  opinion  that  the  Act  in  question  requires 
that  the  affidavit  should  state,  under  the  sanction  of  an  oath,  the 
residence  and  occupation  of  the  party  against  whom  the  decree 
or  order  was  obtained;  and  the  affidavit  in  the  present  case 
does  not  contain  any  such  statement. 

We  must  therefore  hold  that  the  plaintiff  has  no  title  to  this 
property,  and  that  judgment  must  be  given  for  the  defendants- 
Judgment  for  defendants. 
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CommonPUat. 


EARL  OF  ALDBOROUGH  and  another  v.  BLAND  and  others.      ,      ^  ^  ^ 

Jane  2,  3,  4, 

5.6. 

This  was  an  ejectment  on  the  title,  brought  to  recover  the  demesne  The  array  of 

a  spedld  juij 

lands  and  house  quarter  of  Belan,  in  the  barony  of  Eilkea  and  Moone,  panel  was  chal- 
lenged because 

in  the  county  of  Eildare.    The  defendants  took  defence  generally,  the  jury  were 

At  the  trial  of  the  cause,  at  the  last  Eildare  Assizes,  before  the  summoned 
Lord  Chief  Justice,   the  defendants  challenged   the  array  of  the  ^^^px  isen^ 
jury  panel,   because  that   the   jury  was  returned  and  summoned  ^?^®  ?"^^ 

^  01     A  881  lie.    OF 

without  any  precept  issued  by  the  Judges  of  Assize,  or  either  of  imderthehwad 

them,  or  under  the  hand  of  any  Judge  of  any  of  the  Superior  of  any  of  the 

Superior 

Courts  at  Dublin,   and  without  any  lawful  authority   whatever;  Courts  at 

''  ^  Dublm;    and 

secondly,  be- 
cause the  jury  were  not  returned  or  summoned  by  the  Sheriff  of  said  county.  The 
plaintiff,  by  his  counterplea,  alleged  the  maJdng  of  a  Judge's  order  for  the  attendance 
of  one  of  the  Coroners  before  the  Master  of  the  Queen's  Bench,  to  enable  the 
Master  to  ballot  for  a  special  junr,  in  accordance  with  the  former  practice  existing 
before  the  passing  of  the  16  &  17  Ku;.,  c  1 13.  The  counterplea  averred  the  ballotting 
for  and  reduction  of  the  list  of  names  so  drawn ;  that,  by  a  certain  writ  issued  out  of  said 
Court,  and  under  their  seal,  directed  to  said  Coroners,  they  were  conmianded  "  to 
have  before  the  Justices  of  the  Queen'b  Courts,  on  the  day  named,  or  be- 
fore one  of  the  Justices  appointed  to  hold  the  Assizes  in  and  for  K.,  if  they 
should  come  before,  &c,  the  said  jurors,  &c.,  and  that  they  were  summoned 
accordingly."  The  defendants  replied  to  Uie  counterplea  that  the  order  has  been 
made  in  inviiosj  notwiUistanding  their  protest  The  plaintiff  having  demurred  to 
this  replication,  the  challenge  was  oyerruled,  and  an  exception  was  accordingly 
taken. — Held,  that  by  reason  of  the  order  to  strike  a  special  jury  according  to 
the  former  practice,  the  provisions  of  the  Common  Law  Procedure  Amendment 
Act,  1853,  sec.  109,  relative  to  tlie  issuing  of  a  precept,  did  not  apply  to  the 
case  of  a  jury  so  summoned. 

Held  aUo,  that  there  is  nothinz  in  the  3  &  4  TF.  4,  c  91 ,  or  in  the  Common  Law 
Procedure  Amendment  Act,  to  deprive  the  Coroner  of  bis  Common  Law  function  of 
acting,  in  place  of  the  Sheriff  in  the  summoning  of  juries,  whether  common  or 
special,  where  the  Sheriff  is  under  disability. 

Held  also,  with  reference  to  an  objection  that  it  did  not  appear  that  the  writ  of 
habeas  corpora  jwrtUorum  was  preceded  by  a  writ  of  venire  facias,  that  even  assuming 
the  omission  to  be  material,  it  was  only  ground  of  error,  out  not  of  challenge. 

In  the  course  of  the  trial,  the  plaintiff  read  in  evidence  the  following  documents ; 
first,  an  attested  copy  of  an  affidavit  sworn  by  one  of  the  defendants,  in  a  petition 
matter,  in  the  Incumbered  Estates  Court ;  and  secondly,  an  office  copy  of  objec- 
tions, verified  by  a  solicitor  on  behalf  of  the  defendants.  The  evidence  was  objected 
to,  upon  the  ground  that  the  plaintiff  had  not  proved  the  petition  in  said  matter,  so 
as  to  g^ve  the  Court  jurisdiction ;  and  also,  that  the  objections  had  not  been  signed. 

Held,  that  these  documents  were  admissible,  as  admissions,  without  proving  the 
proceedings  in  the  matter. 

Held  also,  that  the  agency  of  the  solicitor,  who  verified  the  objections,  not  being 
disputed,  the  defendants  were  bound  by  his  acts  in  relation  thereto. 

Qiutre. — ^Whether  the  ovemiliiig  of  a  challenge  to  the  array  can  be  made  the 
subject-matter  of  an  exception? 
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T.  T.  1857*  and  because  the  said  jaiy  was  not  returned  or  summoned  bj  the 

Sheriff  of  said  county ;  and  because  the  said  jury  was  not  duly 
returned  or  summoned,  in  pursuance  and  according  to  the  statute, 
&c.,  for  the  trial  of  said  case.  The  plaintifls  replied,  by  way 
of  counterplea,  that  by  an  order  dated  the  10th  day  of  Februaiy 
1857,  made  by  Mr.  Justice  Crampton,  one  of  the  Justices  of  the 
Court  of  Queen's  Bench  in  Ireland,  then  presiding  as  Judge  in 
Chamber  for  the  three  Law  Courts,  pursuant  to  the  proyisiou  of  the 
statute  in  that  behalf,  it  was  ordered  that  one  of  the  Coroners  of 
the  county  of  Kldare  shoiM  attend  before  the  Master  of  the  Court 
of  Common  Fleas,  with  the  books  containing  the  names  and 
additions  of  the  special  jurors  of  said  county,  and  with  separate 
cards  containing  the  numbers  to  refer  to  said  books,  to  enable 
the  said  Master  to  proced  to  ballot  for  a  special  jury  to  try  the 
issue  between  the  plaintifb  and  the  defendants,  who  had  taken 
defence,  in  accordance  to  the  practice  which  existed  preyious  to 
the  Act  of  the  16  &  17  Vte^  c  113.  That  afterwards,  R.  S.  Hayes, 
one  of  the  said  Coroners  of  and  for  the  said  county  of  IQldare, 
having  obtained  firom  Edward  Howe,  then  being  the  Sub-sheriff  of 
said  county  of  K.,  the  said  books  containing  the  names  and 
additions  of  the  special  jurors  of  said  county,  attended  with  said 
books  and  with  separate  cards,  containing  the  numbers  to  refer 
to  said  book,  on  the  17th  day  of  February  1857,  at  the  hour  of 
one  o'clock,  before  the  Master  of  the  said  Court,  pursuant  to 
a  summons  issued  two  clear  days  by  such  Master,  and  which 
summons  was  duly  served  on  the  attorneys  on  record  for  the 
defendants,  two  clear  days  previously ;  and  then  and  there,  forty- 
eight  jurors  from  said  book  having  been  drawn,  pursuant  to  the 
statute,  in  presence  of  the  attorneys  for  both  plaintifis  and  defend- 
ants respectively,  the  said  Master  appointed  the  19th  of  February, 
then  next  ensuing,  for  the  reduction  of  the  number  of  names  so 
drawn  as  aforesaid,  in  the  presence  of  the  respective  attorneys 
for  plainti£&  and  defendants;  and  that  in  pursuance  of  such 
appointment,  on  the  said  19th  day  of  February,  said  plaintiff* 
attorney  attended,  and  struck  off  twelve  names  of  said  forty-eight 
jurors'  names  so  drawn  as  aforesaid ;  and  no  person  attending  on 
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behalf  of  the  said  defendaots,    the  Master,  in  pursuance  of  the  T.  T.  1857. 
provisions  of  the  statute,  &c^  strack  off  twelve  names  indifferently 
from  the  said  list,  and  thus  reduced  the  said  list  to  the  number 
of  twenty-four  jurors,  to  try  the  issues  pending  in   said  cause. 
That  by  a  certain  writ  issued  out  of  said  Court,  and  under  the 
seal  thereof,  dated  the  26th  day  of  February  1857,  and  directed  to 
the  said  two  Coroners  of  the  county  of  Kildare,  or  either  of  them, 
they  or  either  of  them  were  commanded  to  have,  before  the  Justices 
of  the  Queen's  Courts,  on  the  15th  day  of  April  1857,  or  before 
one  of  the  Justices  appointed  by  the  form    of  the   statute,    and 
soforth,  to  hold  the  Assizes  in  and  for  the  county  of  Kildare,  if 
they  should  come  before,  on  Thursday  the   19th  day  of  March 
1857,  at  Naas   in  said  county,  the  said    twenty-four  jurors,   so 
struck  as  aforesaid,  and  so  summoned  as  special  jurors  in  said 
Court  before  said  Justices,  to  make  a  jury  between  the  plaintiffs 
and  defendants  in    said   cause.     That  in  pursuance  of  said  writ, 
duly  delivered  to    R.    S.  Hayes,   then  and  there    being  one  of 
said  Coroners  for  said  county,  and  also  in  obedience  to  and  pur- 
suant to  the  order  so  made  by  Mr.  Justice  Crampton,  as  afore- 
said, the  said    R.  S.  Hayes,  on  the  10th  of  March  185Y,  being 
six  clear  days  before  the  said   19th  day  of  March   1857,  bein{ 
the  Commission  day  of  Assize  in  and  for  said  county  of  Kildare, 
did  duly  summon    said  twenty-four  special  jurors   to  attend    at 
Naas  on  the  19th  day  of  March  1857,  before  the  Justices  of  Assize 
for  the  said  county  of  Kildare.    That  afterwards,  a  sufficient  number 
of  such  special  jurors  attended,  in  pursuance  of  the  said  summons  ; 
and  on  the  said  cause  being  called  on,  and  said  jurors  being  called 
in  open  Court,  in  the  order  in  which  their  names  stood  on  such 
reduced  list,  twelve  of  same  answered  to  their  names,  and  took 
their  places  in  the  jury-box,  as  the  said  jurors  to  try  said  cause, 
&c^    &c«      To   this  counterplea  the  defendants  replied,   that   the 
order  of  Mr.  Justice  Crampton  was  made  on   the  application  of 
the  plaintiffs,  and  was  opposed  by    Counsel  for    the  defendants, 
who  insisted  before  the  said  Judge  that  the  order  ought  not  to 
be  made,  and  could  not  lawfully  be   made;  that  said  order  was 
made  notwithstanding  the  opposition  of  the  said  defendants,  who. 
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T.  T.  1857.  by  their  attorneys,  on  the  occasion  of  the  said  attendance,  on  the 

17th  day  of  February  1857,  before  the  Master  of  said  Ck>art, 
protested  against  the  said  order  as  illegal,  and  objected  to  the 
said  Master  proceeding  to  ballot  for  or  strike  the  said  jury  ;  but 
notwithstanding  such  objection  and  protest,  the  plaintiffs,  by  their 
attorney,  required  the  Master  to  proceed  to  a  ballot  for  said  jory^ 
and  to  strike  same,  which  he  then  proceeded  to  do,  notwithatand-- 
ing,  &c. ;  and  the  defendants  declined  to  attend,  and  did  not  attencl^ 
on  the  occasion  of  the  said  appointment,  to  reduce  the  list  of  tb 
said  jurors  from  forty-eight  to  twenty-four,  &c 

To   this    replication   the    plaintiflb    demurred,    and  the    Lox-^ 
Chief  Justice  having  allowed    the  demurrer,   to  that  ruling  tlae 
defendants  excepted.    The  trial   then  proceeded;  and  the   platvi- 
tiffs  produced,  proved  and  read  in  evidence  a  conveyance,  dated 
the   13th  day  of  January    1855,   under  the  seal  of  the    Incum- 
bered Estates  Court,  and  signed  by  two  Commissioners,  purporting 
to  convey  to   the  Earl    of  Aldborough,    his    heirs    and   assign^ 
for  ever,    the    lands  in  the  pleadings  mentioned,  subject  to  the 
tenancy  described  in  the  schedule,  vix: 


Denominations. 

Tensntt*  Names. 

Contents 

SUtote 

Measure 

perSorrej. 

Tenant*' 
Teariy 
Benu. 

Oak  Days. 

Tenure  by  which 
Xenanubold. 

Belan,  the 
Demesne, 
Lands,  and 
House  quarter. 

Reps,  of  the 
late  Wm. 
Lewis,  Esq. 

A.  a.  p. 

304  0  U 

£100 

25th  Mar. 
29th  Sept. 

Tenancy  from  yesr 
toyear;  detennhiable 
on    25th  Mardi  is 
eadi  year. 

Among  the  other  evidence  given  on  the  part  of  the  plaintiffi, 
two  documents  were  read,  purporting  to  he  office  copies  of  documents 
dated  respectively  October  10th,  1850;  one  of  them  being  objections 
on  the  part  of  Valentine  Lord  Cloncurry,  since  deceased,  and  of 
Loftus  H.  Bland,  one  of  the  defendants,  to  the  sale  of  the  said  lands 
of  Belan  and  house-quarter,  or  to  the  sale  thereof  discharged  from  a 
certain  deed  of  fee-farm  grant,  lodged  in  the  matter  of  the  estate 
of  the  Earl  of  Aldborough,  owner,  Henry  N.  Trye  and  others, 
petitioners ;  and  the  other  being  like  objections,  filed  in  said  matter 
by  J.  Harvey  Lewis,  another  defendant.     The  objections  were  not 
signed ;  but  it  appeared,  from  these  documents,  that  the  affidavits 
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to  verify  were  sworn  by  Edward  Howe,  solicitor  for  the  parties  so  T.  T.  1857. 
objectiog.     The  plaintiffs  also  gave  in  evidence  a  third  document, 
purporting  to  be  an  affidavit  made  by  the  defendant  Lewis  in  said 
matter  and  Court.    On  the  part  of  the  defendants,  these  documents 
were  objected  to,  upon  the  ground  that  the  plaintiff  had  not  proved 
the  petition  in  said  matter  in  the  Incumbered  Estates  Court,  or  any 
petition,  to  give  the  Court  jurisdiction ;  and  also  as  regarded  the  two 
*'  objections, "  that  they  had  not  been  signed  by  L.  H.  Bland  and 
liord  Cloncurry  and  J.  H.  Lewis  respectively.     The  Lord  Chief 
Justice  admitted  the  documents ;  to  which  ruling  the  defendants 
excepted.    The  case  made  on  the  part  of  the  defendants  rested 
chiefly  upon  a  deed  dated  the  4th  of  April  1840,  made  between 
Mason  Gerard  Earl  of  Aldborough,  since  deceased,  of  the  one  part, 
and  William  Lewis,  since  deceased,  of  the  other  part ;  whereby  the 
Earl  conveyed  to  W.  Lewis,  his  heirs  and  assigns,  the  said  lands 
and  hereditaments,  in  the  pleadings  mentioned,  in  fee-farm ;  and 
they  proved  the  death  of  said  W.  Lewis,  and  the  payment  of  rent 
by  the  defendants  to  the  present  Earl  of  Aldborough,  one  of  the 
plaintiffs,  of  the  fee-farm  rent.    The  plaintiffs  then  went  into  a 
rebutting  case,  but  the  exceptions  did  not  relate  thereto.     The 
evidence  at  both  sides  having  closed,  the  Lord  Chief  Justice  charged 
the  jury  that  the  Commissioners  of  the  Incumbered  Estates  Court, 
in  the  absence  of  any  proof  to  the  contrary,  were  to  be  presumed 
to  have  acted  legally  and  within  their  jurisdiction,  and  that  the 
conveyance  of  the  18th  of  January  1855,  to  the  plaintiff,  the  Earl  of 
Aldborough,  operated  to  convey  to  him  and  his  heirs  the  lands 
thereby  purported  to  be  conveyed,  freed  and  discharged  from  all 
estates  and  tenancies  save  those  enumerated  in  the  schedule  thereto ; 
and  as  regarding  the  person  representing  the  interests  of  William 
Lewis  deceased,  under  the  deed  of  the  4th  of  April  1840,  sub- 
ject only  to  a  tenancy  from  year  to  year,  in  the  manner  described 
in  the  schedule  to  said  conveyance  of  the  13th  of  January  1850. 
Counsel  for  the  defendants  called  upon  his  Lordship,  on  the  contrary, 
to  tell  the  jury  that  W.  Lewis  having  been  seised  in  fee  under  the 
indenture  of  the  4th  April  1840,  the  subsequent  conveyance  from  the 
Commissioners  to  Lord  Aldborough  did  not  convey  the  lands  to 
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r.  T.  1857.  him  discharged  of  the  estate  of  the  said  W.  Lewis,  his  hein  and 
assigns,  under  the  former  deed,  he  or  they  not  having  been  a  party 
or  parties,  as  petitioner,  owner  or  incumbrancor  in  said  Court.  The 
Chief  Justice  having  adhered  to  his  original  charge,  the  defendants 
excepted  thereupon.  The  jury  found  for  the  plaintiffs,  for  possession 
of  the  lands,  and  £127  damages  for  mesne  rates. 


J.  M*Mahon  (with  whom  was  H.  Smythe)^  in  support  of  tbe 
exceptions. 

JE.  P»  Levinge  and  J,  T.  Balt^  contra,  in  support  of  the  verdict 

H,  Smythe  replied. 

The  following  authorities  were  cited:  viz.,  upon  the  exceptioa 
relating  to  the  overruling  of  the  demurrer  to  the  challenge  to  the 
array:  Rex  v.  Johfuon{a) ;  1  Tryalt per  Paia^  p.  101  {  Aw.  Ah^ 
JurieSyJi  Cam.  Dig.,  tit.  Chailenge^B;  Regina  v.  C>'A#tV(i); 
3  Bl.  Cem^f  p.  359 ;  Wood  v.  PeyUm  (c);  Penneli  v.  Meyer  (d)i 
Beardmore  v.  RaUenbury  (e) ;  Anon»(f)\  3  &  4  Vic.^  o.  91»  ss.  II 
et  $eq.$  16  &  17  Fttf.,  c.  113,  ss.  109  etseq.i  1  CkHtj^e  AfA 
Prae^  p.  843. 

Secondly  ;  with  respect  to  the  exception  relating  to  the  admiasioa 
of  the  evidence:  Snow  v.  Pkillipa(jg);  Weary  v.  AUermm{K^\ 
Highfield  v.  Peake  (0  ;  Garvin  v.  Carroll  (i)  ;  2  Ttfylar  on 
Evidence,  p.  1214. 

Lastly ;  with  respect  to  the  exception  relating  to  the  validi^  ef 
the  conveyance  by  the  Commissioners  of  the  Licumbered  Kitates 
Court:  Errington  v.  Rorke(l)* 

Cvtr.ad^vuU* 


^ 


»-  i 


(a)  2  Str.  1000. 
(c)  IdM.  &W.d71. 
(0  6  B.  &  Aid.  452. 
(^)  Sid.  220. 
(0  2  M.  A  M.  100. 


(6)  4  Ir.  Com.  Law  Sep.  22. 
((0  8  C.  &  P.  470. 
(f)  Godb.  194. 

(A)2M,AB.127. 

(A)  10  Ir.  Law  Sep.  828. 


(0  5  Ir.  Com.  Law  Bep.542. 
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MONAHAN,  C.  J. 

This  case  comes  before  the  Court  on  a  bill  of  exceptions.     It 

appeared  that  at  the  trial  the  defendants  challenged  the  array.    The 

challenge  stated — [His  Lordship  here  stated  the  substance  of  the 

challenge,  counterplea  and  demurrer,  see  amte^  p.  571]* — The  Lord 

Chief  Justice  overruled  the  demurrer,  and  the  trial  then  proceeded. 

The  defendants  accordingly  excepted  to  his  Lordship's  ruling,  which 

forms  the  subject-matter  of  the  first  exception.    I  confess  that  I 

entertain  some  doubt  whether  a  ruling  upon  a  challenge  to  the 

array  is  the  proper  subject  of  a  bill  of  exceptions ;  but  I  need  not 

go  into  that  question,  for  we  are  of  opinion  that  the  Lord  Chief 

Justice  was  right,  upon  grounds  which  I  shall  presently  state.     The 

ground  of  the  challenge  was,  that  the  jury  were  summoned  by  the 

Coroner,   without  the  authority  and  without  the  precept  of  the 

Justices  of  Assize;  and  it  is  contended  that,  in  order  to  have  the 

jury  properly  summoned,  there  should  have  been  a  precept  issued 

for  that  purpose.    The  Common  Law  Procedure  Act  (1853)  first 

gave  a  precept  for  the  summoning  of  a  jury  in  civil  cases.     The 

course,  in  criminal  cases,  always  was,  for  the  jury  to  be  summoned 

by  virtue  of  a  precept  under  the  hands  of  the  Justices  of  gaol 

delivery ;  but  tliis  Act  of  1853,  for  the  first  time,  enacted,  by  section 

109,  *'  That  no  jury  process  shall  be  necessary  or  used  in  any  action ; 

but  the  precept  issued  by  the  Judges  of  Assize  to  the  Sheriff 

to  summon  jurors  shall  direct  that  the  jurors  shall  be  summoned 

for  the  trial  of  all  issues,  whether  civil  or  criminal,  which  may 

•«Gome  for  trial  at  the  Assizes,  and  the  jurors  shall  thereupon  be 

*'  summoned  in  like  manner  as  at  present.**    Now  it  has  been  urged 

by  Counsel  for  the  plaintiffs,  against  this  challenge,  that  this  general 

enactment  against  jury  process  should  be  limited  to  cases  where 

other  process  has  been  provided  by  this  Act.    According  to  our 

view,  the  new  law  of  jury  process  is  this,  that,  instead  of  having  a 

separate  jury  panel  to  try  each  case,  a  precept  is  to  issue  under 

the  hands  of  the  Judges  of  Assize,  to  summon  a  sufficient  number 

of  jurors,  civil  and  criminal.     If  the  Act  stopped  there,  that  would 

be  the  only  mode,  and  would  take  away  special  juries  under  the  old 

system  altogetHer ;  but  then  comes  the  112th  section,  by  which  the 
VOL.  7.  73  L 
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T.  T.  1857.  Court  or  a  Judge,  '<  in  such  case  as  they  or  he  may  think  fit,  may 

''order  that  a  special  jury  be  struck  according  to  the  present 
''  practice,  and  such  order  shall  be  a  sufficient  warrant  for  striking 
''  such  special  jury  and  making  a  panel  thereof  for  the  trial  of  the 
*'  particular  cause.''    That  shows  that,  notwithstanding  the  preTions 
section,  the  Court  has  authority  to  order  such  a  special  jury  to 
be  struck,  and  they  must  then  be  summoned.    The  Act  does  not 
say  that  the  Judge  muit  issue  a  precept  for  summoning  such  a  jury. 
It  has  been  held,  since  the  passing  of  the  Procedure  Act,  that  when 
a  special  jury  in  the  ordinary  way  is  required,  you  should  not 
proceed  to  summon  them  by  a  precept,  but  that  the  ordinary  writs 
of  venire  facioi  and  dUtringae  or  habeae  corpora  Juraiorum  should 
gO)  as  before.    That  is  the  recognised  practice  in  all  the  Courts. 
That  being  so,  had  this  been  a  special  jury  in  the  ordinary  mode, 
which  it  was  the  duty  of  the  Sheriff  to  return,  no  objection  would 
lie  for  want 'of  a  precept.    But  then  it  is  said  that^  because  the 
writ  was  directed  to  the  Coroner,  the  whole  proceeding  is  wrong. 
It  is  clear  that  the  Jurors  Act  (3  &  4  FF.  4,  c.  91)  prpTides  for 
the  return  by  the  Corqner  of  a  common  jury,  and  it  likewise  contains 
a  provision  (section  23)  that  the  Court  may,  on  motion,  in  every 
case,  whether  civil  or  criminal,  order  a  special  jury  to  be  struck 
before  the  proper  officer  of  each  respective  Court,  for  the  trial  of 
any  issue.     Then  the.  old  Common  Law  applies,  that  in  every  case 
where  the  Sheriff  is  a  party,  he  is  not  to  be  the  officer  to  return 
the  jury ;  and  as^  it  cannot  be  said  that  the  Act  prevents  special 
juries  where  the  Sheriff  is  a  party,  it  follows  that  in  such  a  case  the 
jury  must  be  returned  by  the  Coroner.     So  in  analogy  thereto,  we 
can  see  no  objection  which  can  arise  under  the  present  statute, 
in  the  way  of  the  Coroner  summoning  a  special  jury.    It  is  then 
said,  that  because  there  is  nothing  upon  this  record  to  show  that 
a  writ  of  venire  facias  issued,  as  well  as  one  of  habeas  corpora^ 
therefore  the  challenge  ought  to  be  allowed;  but  this  objection  is 
not  on  the  record  at  all.    All  that  appears  is,  that  the  jury  were 
summoned  by  the  Coroner,  without  a  precept.    It  appears  that  a 
writ  went  to  the  Coroner  to  do  a  certain  thing,  which  he  has  done. 
The  duty  of  the  Coroner  was  to  obey  the  writ.     The  omission 
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bat  to  be  ground  of  error,  assuming  it  to  be  open  to  objection ; 

but  here  the  Coroner  obeyed  the  writ,  whatever  it  was,  and  there 

is  nothing  in  fact  to  show  that  a  venire  faeiae  was  not  issued, 

or  that  it  was  wanting  at  all.      If  that  be  so,  we  do  not  think 

that  the  point  is  raised  on  the  record  at  all,  and  even  if  it  were 

BOy  that  the  objection  could  not  be  raised  by  way  of  challenge. 

Then  comes  the  exception  relative  to  the  reception  of  illegal 
evidence ;  namely,  first,  of  an  affidavit  sworn  by  one  of  the  defend- 
ants ;  secondly,  an  office  copy  of  an  objection,  verified  by  Mr.  Howe 
on  the  part  of  Mr.  Lewis,  one  of  the  defendants,  and  a  similar  one 
on  the  part  of  Lord  Cloncurry  and  Mr.  Bland,  other  defendants, 
and  likewise  verified  by  Mr.  Howe  as  their  attorney.  The  objection 
to  the  reception  of  the  affidavit  is  that  the  petition  in  the  Incum- 
bered Estates  Court  was  not  put  in  evidence  for  the  purpose  of 
showing  the  proceedings  in  which  the  affidavit  was  sworn.  This 
objection  was  scarcely  pressed.  When  an  affidavit  is  sought  to  be 
made  use  of  as  amounting  to  an  admission  against  a  particular  party, 
it  is  not  receivable  in  evidence,  as  a  proceeding  in  the  cause,  but 
merely  as  a  statement  made  on  a  particular  occanon,  which  may  be 
used  against  him  in  the  same  way  as  a  verbal  statement ;  a  fartiori^ 
as  being  a  written  statement ;  a  muUo  fortiori^  as  being  a  sworn 
statement.  This  bears  no  analogy  to  the  case  of  an  answer  in 
Chancery,  for  that  being  in  reply  to  the  interrogatories  in  the  bill, 
whenever  the  answer  is  given  in  evidence,  the  questions  to  which 
it  is  an  answer  must  likewise  be  given.  With  regard  to  the 
«  objections,"  the  only  exception  taken  to  the  admissibility  of  these 
was,  that  they  were  not  signed  by  the  parties  against  whom  they 
were  read,  nor  was  any  proof  given  of  the  petition.  To  this  the 
same  principle  applies,  namely,  that  where  a  document  is  given  in 
evidence  as  the  admission  of  a  party  made  by  his  representative  or 
agent,  it  is  not  necessary  to  prove  the  petition,  nor  need  the  docu- 
ment be  signed  by  the  party  himself,  seeing  that  it  is  signed  by 
his  agent.  Here  no  objection  has  been  taken  upon  the  ground  that 
this  individual  was  not  the  agent  of  the  defendants,  or  that  he 
acted  without  authority,  or  that  the  documents  were  not  used  in 
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T.  T  1857.  the  Court.    If  it  had  been  intended  to  rely  on  any  of  these  matters, 

exceptions  should  have  been  pointedly  taken,  and,  if  well  founded, 
would  have  been  received.    This  exception  must  therefore  be  oyer- 
ruled,  as  it  is  not  for  us  to  speculate  upon  the  impos^bility  of 
such  objections  as  I  have  referred  to  being  satisfactorily  answered, 
if  duly  pointed  out.    The  only  remaining  exception  was  the  one 
grounded  upon  the  fact  that  it  appeared  that  Mr.  Lewis,  father 
of  one  of  the  present  defendants,  had  made  a  lease  to  his  son 
the  defendant,  of  part  of  the  lands  in  question  ;  and  that,  inasmuch 
as  he  was  not  a  party  to  the  proceedings  in  the  Incumbered  Estates 
Court,  that  tribunal  had  no  jurisdiction  to  sell  the  lands  discharged 
of  the  lease  (which  was  by  way  of  fee-farm  grant),  and  subject 
only  to  a  tenancy  from  year  to  year.    We  are  not  at  liberty  to 
hear  that  point  now  argued,  as  it  has  recently  been  decided  by  the 
Court  of  Error  that  the  effect  of  the  conveyance  of  the  Incumbered 
Estates  Court  is  to  convey  an  indefeasible  title.    The  Incumbered 
Estates  Court  were  bound  to  investigate  the  title.    There  can  be  no 
doubt  but  that  they  considered  this  question,  and  that  they  inquired 
whether  the  land  should  or  sliould  not  be  sold  discharged  of  this 
alleged  fee-£Eunn  grant.    It  cannot  be  contended  that,  if  a  fee-farm 
grant  really  existed,  they  had  jurisdiction  to  sell  the  lands  dis- 
charged of  it ;  but  we  must  conclude  that  they  have  done  what  they 
had  jurisdiction  to  do,  and  that  the  effect  of  the  conveyance  there- 
fore is  to  show  that  the  purchaser  is  to  hold  the  lands,  subject  only 
to  a  tenancy  from  year  to  year. 

Judgment  for  plaintiffs. 
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This  was  an  action  brought  against  the  defendant,  for  maliciously  in  an  action 

and  without  probable  and  reasonable  cause,  and  under  colour  of  ^^of   the 

acting  as  Justice  of  the  Peace,  breaking  and  entering  the  plaintiffs  *  j^^^U;^^  i^. 

dwelling-house,  and  causing  them  to  be  imprisoned,  and  for  malici-    .     "*®  J^J*' 

ously  returning  informations  against  them  to  the  Quarter  Sessions.   ^'^•»  ?;  ^\ 

The  defendant  pleaded  that,  before  and  at  the  time  of  doing  the  name    and 

place  of  abode 
acts  complained  of,  he  was,  and  still  is,  a  Justice  of  the  Peace  for  of  the  plain- 
tiff's attorney 
the  county  of  Cork,  and  that  all  the  acts  complained  of  were  done  should  appear 

by  him  in  that  capacity,  and  after  the  passing  of  the  12  Fife.,  c.  16.  ^f  ^^  notice 

That  a  notice  in  writing  of  the  action  had  been  served  upon  him  (^hOT^^the^no- 

by  the  plaintiffs'  attorney,  but  that  it  was  not  indorsed  upon  the  ^  ®^een^^^ 

back  with  the  name  and  place  of  abode  of  the  plaintiffs'  attorney,  as  8«r^©d  by  the 

■^  "^  attorney);  and 

required  by  the  above-mentioned  statute.  it  >«  iiot  snffl- 

cient  that  they 
To  this  the  plaintiffs  replied,  admitting  that  the  notice  of  action  should  appear 

in  the  boay  or 

had  been  served  by  their  attorney,  and  alleging  that  in  such  notice  at  foot  of  it. 

all  the  provisions  and  requirements  of  the  statute  were  strictly  disaeiuieiuejl 
followed,  save  and  except  the  direction  therein  contained  as  to 
indorsing  on  the  back  of  said  notice  the  name  and  place  of  abode 
of  said  attorney ;  but  that  the  notice  set  forth  clearly,  plainly  and 
explicitly  in  the  body  of  it,  the  name  and  place  of  business  of  their 
attorney,  in  the  following  words  and  figures :— '*  Henry  Bacon 
**  Julian,  of  No.  61  South  Mall,  Cork,  one  of  the  attorneys,  who  is 
*'the  attorney  of  the  said  Timothy  Collins  and  Margaret  his  wife;" 
and  that  also,  at  the  foot  of  the  notice,  the  name  and  place  of  busi- 
ness of  their  attorney  was  set  forth  as  follows: — ^' Henry  Bacon 
*^  Julian,  attorney  for  the  said  Timothy  Collins  and  Margaret  his 
^'wife,  No.  61  South  Mall,  Cork;"  submitting  that  the  defend- 
ant had  been  thereby  fully  and  sufficiently  informed  of  the  name  and 
place  of  business  of  their  attorney,  and  that  the  provisions  of  the 
statute  had  been  substantially  and  sufficiently  complied  with. 
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T.  T.  1857.       To  this  replication  the  defendant  demnrredf  on  the  ground  that  it 
>— .    ^       / '  was  not  a  sufficient  compliance  with  the  requirements  of  the  statute 
merely  to  set  forth  the  name  and  place  of  business  of  the  attorney 


V. 


HUNOEB-     in  the  body  or  at  the  foot  of  the  notice. 

FOBD. 

Exham^  in  support  of  the  demurrer. 

This  statute  (12  Ftc,  c.  16)  is  intituled  an  Act  to  protect  Jus- 
tices of  the  Peace  in  Ireland  from  vexatious  actions  for  acts  done 
by  them  in  the  execution  of  their  office ;  and  section  9  enacts : — 
"  That  no  such  action  shall  be  commenced  against  any  such  Justice, 
"  until  one  calendar  month  at  least  after  a  notice  in  writing  of  such 
"  intended  action  shall  have  been  delivered  to  him,  or  left  for  him  at 
"  his  usual  place  of  abode,  by  the  party  intending  to  commence  such 
'^  action,  or  his  attorney ;  in  which  said  notice  the  cause  of  action, 
"  and  the  Court  in  which  the  same  is  intended  to  be  brought,  shall 
*'  be  clearly  and  explicitly  stated ;  and  upon  the  back  thereof  shaU 
'*  be  indorsed  the  name  and  place  of  abode  of  the  party  so  intending 
'*  to  sue  ;  and  also  the  name  and  place  of  abode  or  business  of  the 
^'  said  attorney,  if  such  notice  have  been  served  by  such  attorney.'' 

It  is  not  sufficient  that  the  name  and  place  of  abode  should  appear 
elsewhere  than  on  the  back  of  the  notice. — [Monahan,  C.  J.  Sup- 
pose a  sheet  partly  written  at  both  sides,  which  would  be  the  back  ?] 
— This  is  not  the  supposed  case,  there  being  one  clean  side  to  this 
notice.  The  Magistrate  was  only  bound  to  look  at  the  back  of  the 
notice  for  the  attorney's  name. 

The  only  decision  in  favour  of  the  plaintiff  is  Crook  v.  Curry, 
referred  to  in  1  Tidd^s  Practice,  p.  30 ;  but  that  was  only  a  Nisi 
Prius  decision ;  and  it  is  even  doubted  by  the  text- writer,  who 
refers  in  the  same  note  to  Lovelace  v.  Curry  (a),  citing  Strickland  y» 
Ward  and  Taylor  v.  Fenwick.   The  provisions  of  the  statute  must 
be  implicitly  followed. — [Ball,  J.     The  objections  in  those  cases 
were  substantial ;  but  here,  how  was  the  defendant  injured  by  the 
address  of  the  attorney  not  appearing  on  the  back  of  the  notice  ?] — 
Such  statutes  must  be  strictly  construed :  per  Lawrence,  J.,  in  Lufoe^ 
lojce  V.   Curry,     The  statute  1  Vic,  c.  26,  required  a  particular 

(a)  7  T.  R.  634. 
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mode  of  signature  to  a  will;  and  several  cases  of  great  hardship  T.  T.  1857. 

CommonPleas, 

occiirred  where  wiUs  were  held  invalid,  the  precise  method  of  signing 
not  having  been  observed  by  testators,  and  an  Act  of  Parliament 
was  found  necessary  to  remedy  the  inconvenience :  Sug,  Real  Prop* 
Siat^  p.  311  (1852),  referring  to  Smee  v.  Bryer ;  15  &  16  Fic, 
c*  24 ;  1  Jarman  on  Wilis,  p.  90  ;  6  Notes  of  Cases,  12  (Appendix). 
This  is  stronger  than  the  case  of  a  will,  as  an  attorney  must  be 
presumed  to  be  better  acquainted  with  the  law  than  testators  in 
general. — [Eeooh,  J.  Strictly  speaking,  may  not  '^indorsement 
on  the  back,"  be  taken  to  mean  signature  on  the  front  ?] — ^If  so,  the 
plaintiff  should  have  joined  issue  on  the  defendant's  plea. 


J.  Clarke  (with  him  JS.  Sullivan),  contra. 

A  literal  compliance  with  the  requirements  of  this  statute  is  not 
required,  as  appears  from  analogous  decisions  upon  the  English  statute 
24  6.  2,  c.  44  :  Crook  v.  Curry  (a) ;  Rex  v.  Bigg  (b) ;  Holingworth 
V.  Palmer  (c) ;  Martins  v.  Vpcker  (d). 


Exkam  was  heard  in  reply. 


Cur,  ad,  tndt. 


Ejbooh,  J. 

This  is  an  action  brought  against  the  defendant,  for  the  false  im- 
prisonment of  the  plaintiff  and  his  wife.  The  defendant,  who  is  a 
Magistrate,  has  pleaded,  that  the  acts  were  done  by  him  in  the 
discharge  of  his  duties  as  Justice  of  the  Peace,  and  after  the  passing 
of  the  statute  12  Vic.,  c.  16 ;  that,  more  than  one  month  before  the 
action  was  brought,  he  received  a  notice  of  the  action,  served  upon 
him  by  H.  B.  Julian,  the  plaintiffs'  attorney,  but  that  the  name 
and  place  of  abode  of  the  plaintiffs'  attorney  was  not  indorsed  on 
the  back  of  the  notice,  as  required  by  the  provisions  of  the  above 
statute.  To  that  plea  the  plaintiff  has  replied,  that  the  notice  was 
served  by  his  attorney,  as  stated  in  the  defence,  and  that  all  the 

(a)  Ubisitp, 

(6)  3  P.  Wms.  419;  S.  C,  1  Stnu  8. 
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T.  T.  1857.  requirements  of  the  statute  have  hee'n  complied  with,  except  as 
regards  the  name  and  place  of  abode  of  his  SLtt4)mej^  which,  he 
alleges,  were  set  out  in  the  body  and  at  foot  of  the  notice  plainly, 
clearly  and  explicitly;  f^nd  that  thereby,  the  name  and   place  of 
abode  of  the  attorney  appearing  both  in  the  body  and  at  foot  of  the 
notice,  the  defendant  was  fully  informed  of  the  attorney's  name  and 
place  of  abode,  and  that  the  requirements  of  the  statute  have  so 
been  substantially  and  sufficiently  complied  with*    To  this  replica- 
tion the  defendant  has  demurred  ;  and  the  question  is,  whether  this 
is  a  sufficient  notice  to  the  defendant,  taking  into  consideration  the 
frame  of  the  pleadings  and  the  language  of  the  statute  ?     Now,  as 
regards  the  frame  of  the  pleadings,  although  I  at  first  felt  some  hesi- 
tation upon  this  part  of  the  case,  I  am  still  disposed  to  think  that 
the  defendant  has  precluded  himself  from  alleging  that  there  is  any 
indorsement,  by  the  words  of  his  replication,  which  must  be  regarded 
as  an  admission  of  the  fact  that  the  name  and  place  of  abode  of  tha 
plaintiffs'  attorney  are  not  indorsed  upon  the  back  of  the  notice,  in  the 
literal  sense  of  the  words  of  the  statute.    Then,  we  come  to  consider 
this  statute  1 2  Ftc,  c.  16,  which,  although  a  recent  enactment,  is  taken 
from  an  old  English  Act,  24  G.  2,  c.  44,  to  which  I  refer.  The  words 
of  12  Fic,  c.  16,  s.  9.,  are  as  follows : — "  No  such  action"  (the  pream- 
ble stating  that  the  statute  was  for  the  protection  of  Magistrates  from 
vexatious  actions)  "  shall  be  commenced  against  any  such  Justice  of 
'*  the  Peace,  until  one  calendar  montli  at  least  after  a  notice  in  writing 
"  of  such  intended  action  shall  have  been  delivered  to  him,  or  left 
"  for  him  at  his  usual  place  of  abode,  by  the  party  intending  to 
commence  such  action,  or  by  his  attorney ;  in  which  said  notice  the 
cause  of  action,  and  the  Court  in  which  the  same  is  intended  to  be 
brought,  shall  be  clearly  and  explicitly  stated  ;  and  upon  the  back 
"  thereof  shall  he  indorsed  the  name  and  place  of  abode  of  the 
*^ party  so  intending  to  sue^  and  also  the  name  and  place  of  abode 
"  or  business  of  the  said  attorney^  if  the  notice  have  been  served  by 
"  such  attorney,"  Now,  I  pause  here  to  observe  that,  whether  every 
portion  of  this  enactment  is  to  be  considered  equally  mandatory  or 
not,  there  is  more  force  or  stress  laid  upon  the  former  part  of  it ;  for 
the  words  are — "  shall  be  clearly  and  explicitly  stated ; "  whereas 
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the  language  of  the  latter  part  is  simply — "and  upon  the  back  shall  T«  T.  1857- 
be  maorsed,  &c.  It  is  in  reference  to  the  latter  part  of  the  sentence 
that  the  demurrer  is  taken.  This  is,  as  I  have  observed  aU^adj,  a 
recent  enactment ;  but  is  evidently  copied  from  and  contains  the 
same  language  as  the  old  English  statute  ;  and  therefore,  if  there  be 
clear  and  distinct  enactments  upon  the  English  statute,  it  will  be 
impossible  to  distinguish  that  Act  from  the  present  one,  and  from 
the  legal  effect  of  its  provisions. 

Now  we  come  to  consider  the  operation  of  the  section  ;  and  it  is 
contended,  on  behalf  of  the  defendant,  that  the  statute  clearly  and 
explicitly  requires  that  the  name  and  place  of  abode  of  the  plaintiff's 
attorney  must  be  "  indorsed  on  the  back"  of  the  notice,  in  the  literal 
words  of  the  statute  ;  that  no  other  construction  is  admissible ;  and 
then  Counsel  points  out  what  he  considers  to  be  the  back  of  the 
notice.  Now,  first,  I  ask  what  is  the  back  of  the  notice  ?  It  is 
admitted  that  the  name  and  place  of  abode  of  the  plaintiff's  attorney 
are  to  be  found  in  the  body  of  the  notice,  and  also  at  foot,  fully, 
clearly  and  sufficiently  set  fprth,  and  that  the  notice  was  quite  suffi- 
cient for  all  the  purposes  of  the  statute,  viz.,  to  give  the  opposite 
party  full  information  as  to  the  name  and  place  of  abode  of  the 
plaintiff's  attorney ;  but  the  argument  of  the  defendant's  Counsel  is^ 
that  unless  the  name  and  place  of  abode  of  the  attorney  are  again 
repeated,  upon  what  he  calls  the  back  of  the  notice,  it  will  not 
be  sufficient.  We  must  therefore  consider  what  is  the  back  of  the 
notice.  Suppose  the  notice  to  consist  of  a  single  sheet  of  paper, 
upon  one  half  of  which  the  writing  was  contained,  and  that  the 
other  half  was  turned  down  short,  so  as  to  double  the  sheet,  I 
ask  would  not  what  was  originally  part  of  the  front  of  the  notice 
become,  by  this  operation,  the  back?  In  one  way  it  would;  in 
another  way  it  would  not.  Suppose,  again,  that  the  writing  is 
continued  to  the  other  side  of  the  sheet,  and  that  the  name  and 
place  of  abode  appear  upon  that  side,  will  it  be  contended  that 
it  IB  not  upon  the  back  of  the  notice  ?  That  question  was  put 
during  the  argument  to  the  able  Counsel  who  appeared  for  the 
defendant,  and  the  only  reply  he  could  give  was  that,  in  that 
aiieh  would  not  be  the  back  of  the  notice,  but  that  it  would 

TOL.  7.  74  L 


686 


COMMON  LAW  REPORTS. 


T.  T.  1 857.  be  necessary  to  add  another  sheet,  so  as  to  form  a  back ;  so  thai 
ommon  .  .^  .^  ^^^  difficult  to  say  what  is,  in  point  of  fact,  the  back  of 
the  notice.  There  can  be  no  doubt  that  nothing  is  more  dangerous 
than  to  give  a  loose  construction  to  Acts  of  Parliament,  in  cases 
where  the  words  are  clear  and  explicit ;  but  I  believe  it  to  be  a 
good  rule  to  look  to  the  clear  policy  of  the  Legislature,  where 
the  words,  in  their  literal  sense,  would  render  the  enactment  of 
the  Legislature  absurd.  In  such  cases,  I  conceive  it  to  be  by  no 
means  a  bad  rule  of  construction,  to  reject  and  pass  over  words 
which,  in  their  literal  sense,  would  make  such  enactment  absurd  and 
ridiculous.  Let  us  see  whether  this  rule  has  ever  been  acted  upon, 
in  order  to  give  effect  to  an  Act  of  Parliament.  I  refer  to  Dwar. 
on  Statutes,  p.  591,  for  the  purpose  of  ascertaining  whether  words 
as  clear  as  these  have  ever  been  departed  from.  The  following 
example  is  given : — "  A  statute  (5  G.  2,  c.  20)  imposed  a  penalty 
**on  persons  piloting  ships  'down  the  Thames;'  this  was  held  bj 
"  the  Court  not  to  extend  to  vessels  whjch,  having  performed  tbeir 
''foreign  voyages,  are  steered  from  one  wharf  to  another,  for  the 
**  purpose  of  unloading  their  cargoes."  The  words  of  that  statute 
were  as  clear  as  those  in  the  present  case ;  but  still  they  were 
departed  from,  on  account  of  the  manifest  absurdity  that  would 
follow  their  literal  construction.  Also,  in  the  section  the  heading 
of  which  is  "  common  sense  construction,"  Mr.  Dwarris  refers  to 
the  statute  23  G.  3,  c.  49,  which  enacts,  "  That  no  bill  of  exchange 
shall  be  received  in  evidence,  unless  it  be  first  duly  stamped."  Now, 
if  the  literal  sense  of  the  words  is  to  be  the  only  one  to  prevail,  can 
we  imagine  a  clearer  enactment  than  this  ?  Still  the  words  of  the 
statute  have  been  departed  from  in  a  matter  of  life  and  death ;  for, 
upon  an  indictment  for  forging  a  bill  of  exchange,  an  objection  was 
made  to  the  reception  of  the  document  in  evidence,  it  not  having 
been  stamped;  but  all  the  Judges  before  whom  the  question  was 
argued  held  that  it  need  not  be  stamped,  notwithstanding  the  pro- 
visions of  the  Act.  There  was,  no  doubt,  a  strong  reason  in  that 
case  why  the  document  should  be  received  in  evidence  ;  but  I  onlj 
use  this  case  in  reply  to  the  argument  of  Counsel,  that  the  literal 
meaning  of  words  can  never  be  departed  from,  no  matter  how 
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absurd  it  may  be,  or  how  much  soever  opposed  to  the  clear  inten-  T.  T.  1857. 

CommonPleai. 
tion  of  the  Legislature.     Mr.  Dwarris  calls  this  the  "  common  sense 

construction ; "  and  it  is  somewhat  refreshing  in  a  legal  treatise  to 

find  that  common  sense  may  sometimes  prevail.     But  he  does  not 

stop  there ;  he  gives  another  instance,  in  a  case  under  5  &  6  FF«  4, 

c.  60,  s.  98,  which  confers  on  the  Court  before  wliich  an  indictment 

shall  be  "  preferred  "  a  power  to  certify  the  costs  of  a  special  jury. 

It  appeared  that,  under  a  former  Act,  in  pari  materia,  13  G.  S, 

c.  78,  s.  65i  the  words  were,  **  before  which  any  such  indictment 

shall  be  tried ; "  and,  in  a  case  coming  under  6  &  7  W.  4,  c.  50,  the 

Court  held  that  the  word  *'  preferred  "  must  be  understood  to  mean 

tried."    Lord  Denman  says,  in  that  case : — *'  If  we  were  to  decide 

against  it,  we  would  determine  that  the  Legislature  had  been 

"  guilty  of  a  very  extraordinary  omission ;  for,  in  a  great  majority 

"of  cases,  the  indictment  is  preferred  before  a  different  Court  from 

*^  that  in  which  it  is  tried.     I  am  of  opinion,  therefore,  that  we  may 

**  give  to  s.  98  the  construction  contended  for."     In  the  case  of 

Hail  V.  Franklin  (a),   Lord  Abinger    says  : — "  We    have    been 

*^  strongly  pressed  with  the  inconveniences  that  may  result  from  this 

"  construction  of  the  statute.     We  are  not  insensible  to  them ;  but 

*'  the  only  proper  effect  of  that  argument  is  to  make  the  Court  cau- 

"  tious  in  forming  its  judgment.     We  cannot,  on  that  account,  put  a 

<<  forced  construction  upon  the  Act  of  Parliament." 

We  must  now  consider  what  was  the  intention  of  the  Legislature 

in  the  present  case.     The  object  clearly  was,  to  give  the  opposite 

party  a  full  opportunity  of  making  amends,  by  informing  him  of  the 

name  and  residence  of  the  plaintiff's  attorney.    It  has  not  been 

contended  that  the  policy  of  this  enactment  has  been  at  all  departed 

from  in  the  present  case;   so  that,  in  addition  to  the  difficulty  of 

deciding  what  is  the  back  of  the  notice,  we  have  here  the  intention 

of  the  Legislature  carried  out,  which  may  be  fairly  inferred  to  have 

been,  that  a  separate  entry  of  the  name  and  place  of  residence  of  the 

plaintiff's  attorney  should  appear  on  the  notice,  in  order  to  give  the 

opposite  party  sufficient  opportunity  of  making  amends.     Further, 

it  appears  that  this  provision,  as  to  notice  of  action,  is  not  confined 
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T.  T.  1857.  to  Jastices  of  the  Peace  alone,  but  it  is  also  to  be  found  in  cases  of 
mmon      a,  ^^g^^iQ.j^QygQ  3^^^  other  officers;    and  it  is  certainly  remarkable, 
that  the  words  "indorsed  on  the  ba(sk"  do  not  appear  in  the 
enactments  conversant  with  them;  and,  from  this  fact,  it  may  be 
argued  that  the  Legislature  intended  to  make  a  distinction  in  the 
case  of  Justices  of  the  Peace ;  but,   in  my  opinion,  such  is   not 
the  case.     All  the  statutes  which  apply  to  actions  brought  against 
other  officers  contain  a  provision  that  the  name  and  place  of  abode 
of  the  attorney  must  appear  on  the  notice,  for  the  purpose  obviously 
of  enabling  the  opposite  party  to  make  amends ;   and,  as  to  this 
provision,  requiring  indorsement,  it  is  reaUy  a  case  of  the  merest 
technicality,  and  the  defendant's  Counsel  could  assign  no  reason 
for  the  thing  contended  for.     But  it  was  asserted  that  Justices  of 
the  Peace  should  be  protected,  and  that  the  Legislature  so  intended : 
no  doubt,  they  should;  but  cases  occur  in  which  Justices  of  the 
Peace  sometimes  act  maliciously,  and  the  subject  should  not  be 
deprived  of  this  cause  of  action  through  mere  technicality.     Wood 
and  others  v.  FoUiotij  referred  to  in  3  Bos,  S^  Pul.  (note),  is  a 
decision  upon  23  G.  8,  c.  70,  s.  30,  which  enacts : — '^  That  no  writ 
"shall  be  sued  out  against,   nor  a  copy  of  any  process   served 
"  upon,  any  officer  or  officers  of  excise,  or  against  any  person  or 
'^  persons  acting  by  his  or  their  orders,  and  in  his  or  their  aid,  &&, 
"  until  one  calendar  mouth  next  after  notice  in  writing  shall  have 
''been  delivered  to  him,  or  left  at  the  usual  place  of  his  abode, 
"by  the  attorney  or  agent  of  the  party  who  intends  to  sue  out 
"  such  writ  or  process  as  aforesaid  ;  in  which  notice  shall  be  clearly 
"  and  explicitly  contained  the  cause  of  action,  the  name  and  place 
"of  abode  of  the   person  who  is   to  bring  such  action,  and  the 
"name  and  place  of  abode  of  the  said  attorney  or  agent."     The 
notice  of  action  in  that  case  described  the  plaintiffs  as  "  William 
"  Wood,  of  Rotherhithe  in  the  county  of  Surrey,  Alexander  Wood, 
"late  of  the  same  place,  mariner,  and  Osborn  Deverson,   late  of 
"the  same   place,   mariner;"  and   the  attorneys*  description  was, 
"  Donne  &  Cox,  Furnival's-Inn,  attorney  for  the  said  W.  W.,  A.  W. 
and  O.  D."     The  case  was  tried  before  Mr.  Baron  Hotham,  who 
was  of  opinion  that  the  notice  was  insufficient ;  but,  upon  argument 
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borough,  in  giving  judgment  as  to  the  sumcioncy  of  the  words, 
''of  Rotherhithe,"  as  a  description  under  the  statute,  says: — ''I 
"  think  the  notice  is  sufficient,  and  that  it  answers  all  the  purposes 
'*  of  -the  Act ;  the  intent  of  it  was  that  the  party  should  have  an 
'*  opportunity  of  tendering  amends.    This  is  an  action  by  partners ; 
*^the  description  of  the  first  is  fully  sufficient;  a  letter  by  the 
*'  post  would  have  found  them ;  so  would  a  porter."    Now  the  Act  of 
Parliament  in  that  case  was  just  as  mandatory  as  the  statute  under 
our  consideration  ;  for  it  requires  that  the  name  and  place  of  abode 
of  the  person  bringing  the  action  should  be  "  clearly  and  explicitly*' 
stated.    All  that  the  Legislature  requires  to  be  clearly  and  expli- 
citly stated,  by  the  12  Ftc,  c.  16,  has  been  so  stated ;  for  these 
words  do  not  apply  to  the  indorsement  of  the  name  and  plac^ 
of  abode  of  the  attorney.     This  was  therefore  a  decision  upon  an 
Act  of  Parliament,  in  its  terms  more  stringent  than  the  Act  now 
before  us.    In  Osbom  v.  Gough{a)^  which  was  a  case  under  the 
Magistrates  Acts  (24  G,   2,  c.  44,  s.    1),  the  description  of  the 
plaintiff's  attorney  was,  ''  William  Spurrier,  of  Birmingham  in  the 
''county    of   Warwick,   attorney   for  the    within-named   William 
"  Osbom ; "  and  that  was  held  to  be  a  sufficient  description.     That 
decision  was  not  exactly  ad  idem  with  the  present  case ;  but  the 
language  of  Lord  Alvanley  is  important,  and  he  refers  to  Wood  v. 
Folliottj  with  approbation.      Taylor  v.  Fenwick  was  also  a  case 
under  the  Magistrates  Acts,  and  the  notice  concluded  thus,  "  given 
under  my  hand,  at  Durham."     That  was  held  to  be  insufficient  as  a 
description  of  the  attorney's  residence,  which  it  clearly  was ;  for  a 
man  might  sign  a  document  in  London,  though  his  place  of  resi- 
dence was  Dublin.     That  case,  however,  is  important  in  this  way; 
for  the  24  G»  2,  c.  44,  s.   1,  required  that  the  attorney's  name 
and  place  of  abode  should  be  "  indorsed  on  the  back  of  the  notice," 
as  in  the  present  case;  but  still  it  never  occurred  either  to  the 
Counsel  who  argued  that  case,  or  to  the  Judges  who  decided  it,  that 
such  a  point  could  be  raised.    Why  should  not  that  point  have  been 
pressed,  if  it  had  any  force  ?  for  it  certainly  appears,  from  the  argu- 
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\  T.  1857.  ment  of  Counsel  in  that  case,  that  the  notice  had  no  indorsement. 
The  latter  case  is  referred  to  in  the  argument  of  Counael  in  Ma^hew 
V.  Locke  (a) ;  and,   although  such   a  reference  is  not  matter  of 
authority,  yet,  the  case  being  cited  by  such  an  able  lawyer  as  Lord 
Lyndhurst  (then  Serjeant  Copley),  may  be  regarded  as  a  statement 
of  his  opinion  as  to  the  case  he  cites.    But  the  authorities  do  not 
stop  there.    Li  TidcTs  Practice^  p.  30,  the  case  of  Crook  v.  Curry 
is  referred  to,  tried  before  Baron  Thompson,  in  which  he  held  that 
the  attorney's  name  and  place  of  abode  being  in  the  body,  instead  of 
on  the  back  of  the  notice,  was  sufficient,  upon  the  ground  that  the 
policy  of  the  statute  (24  G.  2,  c.  44)  was,  that  the  Justice  of  the 
Peace  might  be  enabled  to  tender  amends  to  the  plaintiff  or  his 
attorney.     That  decision  must  be  overruled,  if  the  notice  in  the 
present  case  be  held  insufficient ;  and  although  it  is,  I  admit,  but 
a   Nisi  Prius  decision,  still  it  appears  to  indicate  the  opinion  of 
the  Profession  then,  and  to  have  been  followed  for  nearly  a  hundred 
years.     In   the   present  case,   we   have   the   attorney's   name  and 
place  of  abode  within  the  body  and  at  foot  of  the  notice ;  in  that 
case,  it  is  only  to  be  found  in  the  centre  of  the  notice.     There 
is  no  report  of  that  cose  having  been  overruled  in  JBaneo^  and 
the  statute  has  been  in  force  for  over  a  hundred  years ;  and  where 
the  intention  of  the  Legislature  has  been  carried  out,  by  affording 
to  the  Magistrate  a  sufficient  protection,  I  do  not  think  that  the 
suitor  should,  by  a  miserable  technicality,  be  deprived  of  his  right 
of  action.     I  think,  therefore,  upon  all  these  grounds,  that  we  should 
hesitate  before  we  overrule  the  case  of  Crook  v.  Curry j  more  par- 
ticularly as  common  sense,  and  the  plain  intention  of  the  Legisla- 
ture, are  in  favour  of  that  decision. 


Jackson,  J. 

In  this  case,  I  entertain  a  different  opinion  from  that  which  has 
been  so  clearly  expressed  by  my  Brother  Keogh.  I  conceive  that 
we  are  bound  in  this  case  to  decide  according  to  the  law  of  the  land ; 
and  that  we  are  not  at  liberty,  either  for  the  purpose  of  supplying 
what  we  may  imagine  to  be  a  defect,  or  a  mistake  on  the  part  of  the 
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Legislature,  to  repeal  an  Act  of  Parliament.  The  treatise  that  has  T.  T.  1857. 
been  referred  to  by  my  Brother  Ksooh  (Dwama  on  Statutes) 
clearly  expresses  the  grounds  of  my  opinion,  viz.,  that  we  must  con- 
sider the  Legislature  as  acting  upon  general  principles ;  and  I  think 
it  is  a  matter  of  the  greatest  importance  that  we  should  abide  by  the 
law  as  we  find  it,  and  not  decide  in  reference  to  any  particular  case ; 
because,  if  uncertainty  of  construction  be  once  introduced,  neither 
the  suitor  nor  the  Counsel  will  b^  able  to  know  what  the  state  of 
the  law  is  upon  any  one  subject. 

Let  us  now  consider  this  statute,  12  Ftc,  c.  16 ;  it  is  in  terms  as 
follows — [His  Lordship  read  s.  9-] — Now  the  language  of  that 
section  expresses  clearly  and  forcibly  that,  before  bringing  an  action^ 
a  notice  must  be  served  on  the  defendant,  with  the  name  and  place 
of  abode  of  the  attorney  indorsed  on  the  back.    It  is  not  merely 
that  these  words  must  be  "  indorsed,"  but  "  indorsed  on  the  back ; " 
and  therefore  there  can  be  no  ambiguity  as  to  the  meaning  of  the 
Legislature.     This  indorsement  is  required,  without  reference  to 
what  may  appear  in  the  body  of  the  notice ;  and  therefore  we  must 
repeal  this  Act  of  Parliament,  if  we  hold  the  notice  to  be  sufficient 
in  the  present  case ;  for  there  is  no  indorsement  on  the  back  of  this 
notice.    I  am  free  to  confess  that  if  this  matter  had  not  been  admit- 
ted on  the  pleadings,  it  might  have  been  a  question  for  a  jury,  and 
that  a  jury  might  have  been  persuaded  to  find  that,  in  point  of  fact, 
there  was  an  indorsement,  in  the  sense  in  which  my  Brother  Keooh 
has  explained  the  matter,  by  holding  the  notice  in  a  particular  way ; 
but  that  is  not  now  the  question  for  the  Court,  and  we  must  decide 
simply  upon  the  construction  of  this  Act  of  Parliament.    If  we  were 
at  present  sitting  in  a  Committee  of  the  House  of  Commons,  and  a 
proviso  were  proposed  to  be  added  to  this  Act,  to  the  effect  that  the 
notice  should  be  sufficient  without  such  indorsement,  I  would  readily 
concur ;  but  we  are  not  now  called  upon  to  legislate,  but  only  to  con- 
strue an  Act  of  the  Legislature.     A  class  of  cases  were  referred  to 
bj  the  LoBD  Chief  Justice,  when  we  were  discussing  this  matter 
in  Chamber,  which  were  not  alluded  to  in  the  argument,  namely, 
cases  on  attorneys'  actions  for  bills  of  costs,  under  2  G.  2,  c.  23, 
s.  83,  which  enaots  that  no  action  shall  be  commenced  for  a  bill  of 
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T.  T.  1 857.  costs  ^'  until  the  expiration  of  one  month  or  more  after  sach  attonej 

« or  solicitor  respectively  shall  have  delivered  unto  the  partj  or 
*'  parties  to  be  charged  therewith,  or  led  for  him,  her  or  them,  &c, 
'^  a  bill  of  such  fees,  &c^  written  in  a  common  legible  hand,  and 
''  in  the  English  tongue  (except  law  terms  and  names  of  writs), 
*'  and  in  words  at  length  (except  times  and  sums) ;  which  bill  shall 
"  be  subscribed  with  the  proper  hand  of  such  attorney  or  attorneys 
*'  respectively."     Upon  that  statute,  decisions  took  place  in  England, 
and  attorneys  were  frequently  defeated  in  their  actions,  on  account 
of  abbreviations  which  could  not  possibly  mislead  any  one;  bat 
the   Act  having  enacted  that  the  bill  should  be  drawn  out  in 
the  English  language,  in  words  at  length,  the  Courts  felt  bound 
to  hold  that  such  abbreviations  as  '*  Mr.  and  Mrs."  for  **  Mister  and 
Mistress  "  could  not  be  admitted ;  and  this  enactment  consequently 
pressed  so  hardly  upon  attorneys,  that  the  Legislature  passed  the 
12  G,2y  c.  13,  s.  5,  permitting  attorneys  to  use  the  ordinary  abbre- 
viations.    Notwithstanding  the  passing  of  the  later  Act,  I  find  a 
case  in  which  an  attorney  was  nonsuited,  for  using  such  words 
as  "pd.,"  "atty.,"  "Ires.":  Reynolds  v.  Caswell  (a).     The  nonsuit 
was  subsequently  set  aside,  because  of  the  provisions  of  the  latter 
Act;  but  not  without  a  protest  on  the  part  of  the   Judge  who 
tried  the  case,  for  he  said  that  such  words  were  not  in  common 
use  in  the  English  language.    I  may  observe  that  there  is  no  such 
Act  in  force  in  this  country.     The  present  case  appears  to  press 
very  hard  upon  the  plaintiff;  but  we  must  abide  by  the  law  as 
we  find  it.      Only  one  decision  has  been  referred  to  exactly  in 
point;  but  that  was  only  a  Nisi  Frius  decision,  which  does  not 
appear  to  have   been  ever  quoted  in  any  subsequent  case  (mj 
Brother  Keogh  says  it  has  never  been  overruled),  nor  does  it 
appear  in  any  book  of  reports ;  it  is  only  to  be  found  in  Tidtits 
Practieey  and  nowhere  else.    Many  cases  have  come  before  Courts 
of  Law,  in  which  a  contrary  principle  has  been  upheld :  Lovelace  7. 
Curry  (b), — [His  Lordship  stated  the  facts  of  that  case.] — ^In  that 
case,  the  notice  gave  very  full  information  to  the  defendant;  but, 
because  it  did  not  foUow  the  strict  enactment  of  the  statute,  io 
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describing  the  nature  of  the  action,  it  was  held  insufficient.     In  T.  T.  1857. 
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that  case,  Lord  Kenyon  says,  "  We  are  bound  to  decide  according 

to  the  law  as  we  find  it ;  '*  and  so  say  I  here.  That  was,  no  doubt, 
an  important  consideration,  alluded  to  by  my  Brother  Keogh,  that 
the  policy  of  the  Legislature  was  to  enable  the  defendant  to  tender 
amends ;  but,  in  all  such  cases,  it  is  in  the  power  of  a  Magistrate 
to  consult  with  his  law  adviser  upon  the  subject  of  the  action 
brought ;  and  it  is  quite  impossible  for  us  to  say  whether  this  is 
a  vexatious  proceeding  or  not.  No  doubt.  Justices  of  the  Peace 
consider  all  such  actions  vexatious,  and  will,  in  most  cases,  take 
the  advice  of  Counsel,  and  lay  the  notice  of  action  before  them ; 
and,  in  all  the  cases  of  this  kind  that  have  come  under  my  notice, 
the  Judges  have  said,  '*  We  do  not  blame  a  Justice  for  availing 
himself  of  technical  objections."  If  the  defendant  had  laid  this 
notice  before  Counsel,  the  latter  would  have  told  him  that  it  was 
insufficient,  and  he  would  not  tender  amends,  and  the  Courts 
would  uphold  him  in  not  doing  so,  the  proceedings  being  contrary 
to  law.  In  Lovelace  v.  Curry ^  all  the  authorities  upon  this  subject 
appear  to  have  been  very  fully  considered  by  the  Court;  and 
the  proposition  that  Lawrence,  J.,  arrives  at  is,  "whether  or  not 
the  terms  of  the  Act  of  Parliament  have  been  complied  with?" 
and  he  cites  the  decision  in  Taylor  v.  Fenwichy  as  follows : — *^  Sed^ 
^*per  Curiam — The  statute  has  prescribed  a  form  that  must  be 
**  implicitly  followed,  and  admits  of  no  equivalent.  The  statute 
*^  was  made  to  introduce  a  strictness  of  form  in  favour  of  Justices, 
'*and  it  must  be  observed  literally."  There  is  also  an  important 
note  attached  to  the  report  of  the  latter  case,  taken  from  the 
note-book  of  Mr.  Justice  Teates,  relative  to  the  case  of  Strickland 
Y.  Wardy  where  the  notice  was  held  deficient,  as  incorrectly  describ- 
ing the  nature  of  the  action.  Several  cases  have  been  cited  by 
my  Brother  Keooh,  but  they  do  not  bear  precisely  upon  the  present 
point.  In  Ward  and  others  v.  Folliott^  the  residence  of  one  of  the 
plaintiffs  alone  was  given,  and  the  Court  held  that  sufficient,  inas- 
much as  they  were  partners,  and  tender  of  amends  to  one  would  be 
Bofficient  for  all.     Taylor  v.  Fenwick  was  altogether  a  different  case 

from  this ;  and  it  was  relied  upon  as  having  been  cited  -by  Lord 
VOL.  7.  75  L 
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T.  T.  1857.  Lyndhurst,  in  Mayhew  v.  Loek^  when  he  argued  the  latter  caae; 
but  I  do  not  think  that  the  argument  of  Counsel  m  any  case 
can  be  regarded  in  any  other  light  than  as  the  most  advantageous 
manner  in  which  he  can  represent  his  client's  case  to  the  Court. 
These  are  the  cases  that  have  been  referred  to,  in  addition  to  those 
referred  to  in  Dwarris ;  but  I  do  not  think  that  any  of  them  can 
affect  the  rule  which  must  bind  us  in  the  present  instandie.  There- 
forCy  it  being  admitted  that  there  was  no  indorsement  upon  this 
notice,  I  am  of  opinion  that  we  should  allow  the  demurrer. 


BAIiL,  J. 

The  point  which  we  are  called  upon  to  decide  in  the  present  case 
is  this : — ^whether,  when  a  statute  directs  that  no  action  is  to  be 
brought  against  a  Justice  of  the  Peace,  until  after  a  month's  notice 
of  action  has  been  delivered,  with  the  name  and  place  of  abode  of 
the  plaintiffs  attorney  indorsed  upon  the  back  of  the  notice,  the 
Court  may  dispense  with  such  indorsement,  provided  that  something 
else  has  been  done,  which  the  statute  did  not  direct,  but  which  the 
Court  may  suppose  to  be  just  as  good  as  what  the  statute  has 
ordered  ?    In  other  words,  that  when  the  statute  requires  the  name 
and  abode  of  the  attorney  to  be  indorsed  upon  the  back  of  the 
notice,  the  plaintiff  is  to  be  at  liberty  to  disregard  the  requirements 
of  the  Act,  and  substitute  what  he  may  imagine  will  answer  the 
purpose  as  well ;  that,  is,  the  insertion  of  such  name  and  place  of 
abode  in  the  body  of  the  notice,  and  at  the  foot  of  it.     But  how 
have  the  Courts  in  England  dealt  with  this  subject  ?     Lord  Mans- 
field, in  Taylor  v.  Fenwick  (cited  by  Lawrence,  J.,  in  Lovelace  v. 
Curryy  7  T.  R.,  p.  645),  says : — "  The  statute  has  prescribed  a  form 
*^  which  must  be  implicitly  followed,  and  it  admits  of  no  equivalent. 
*'  The  statute  was  made  to  introduce  a  strictness  of  form  in  favour  of 
"  Justices,  and  it  must  be  observed  literally :"  and  Lord  Kenyon,  in 
Lovelace  v.   Curry ^  says  to .  the  same  effect,  "  We  are  bound  to 
"  decide  according  to  the  law  as  we  find  it,  without  considering 
'*  whether  or  not  the  Legislature  did  right  in  requiring  the  notice  to 
*^be  given,  which  is  required  by  the  Act  of  Parliament :"  and  agaiB> 
his  Lordship  adds,  "In  Strickland  v.  Ward^  it  was  ruled  by  Yeates,  J.* 


COMMON  LAW  REPORTS. 


595 


*'  that  a  notice  under  the  Act  of  Parliament  ought  to  be  precise,  T.  T.  1857. 

CcmnumPieas. 
*'and,  that  the    Magistrate  did  right  in   not  tendering  amends, 

^*  because  the  notice  was  not  conformable  to  the  statute."  Such 
being  the  principles  of  law  applicable  to  notices  of  actions  againA 
Magistrates,  what  is  urged  by  the  plaintiff  here,  to  sustain  the  vali- 
dity of  this  notice  ?  Cases  have  been  cited  at  the  Bar,  wherein  it 
has  been  held  that,  where  an  indorsement  purporting  to  be  such  as 
is  required  by  the  statute,  and,  as  conformable  thereto,  has  been 
written  on  the  back  of  the  notice,  the  Courts  have  held  it  a  suOi- 
cient  compliance  with  the  directions  of  the  Act,  although  more 
precise  and  certain  terms  might  have  been  used  for  the  purpose. 
Thus,  in  Osborne  v.  Gough  it  was  held,  that  the  words  *'  of  Bir- 
mingham," indorsed  upon  the  notice,  were  a  sufficient  description 
of  the  place  of  abode  of  the  plaintiff's  attorney,  to  satisfy  the  re- 
quirements of  the  statute, — there  being  no  precise  language 
wherein  it  was  necessary  to  describe  the  abode  of  the  attorney,  land 
the  only  question  being  whether  the  terms  used  in  the  indorsement 
were  a  sufficient  description  of  his  abode.  In  like  manner,  in  thb 
case  of  Wood  v.  Folliott,  the  action  was  brought  by  three  persons, 
partners  in  trade,  and  the  statute  required  the  name  and  place  of 
abode  of  the  plaintiff  to  be  specified  in  the  notice  of  action  ;  and  it 
was  held,  that  a  notice  describing  one  of  the  three  partners  as  of 
the  place  where  the  business  was  carried  on,  and  the  two  other 
partners  as  "late"  of  the  same  place,  was  sufficient,  inasmuch  as  a 
tender  of  amends  to  one  of  the  three  partners  would  be  sufficient 
for  all ;  and  the  specification  of  the  abode  of  the  one  plaintiff,  who 
was  described  in  the  notice  as  of  the  place  where  the  business  was 
carried  on,  was  a  compliance  with  the  directions  of  the  statute.  It 
may  be  observed,  also,  with  reference  to  this  case,  that  the  action 
was  brought,  not  against  a  Magistrate,  but  against  Revenue  offi- 
eers,  and  under  a  different  Act  of  Parliament,  and  a  different  form 
6f  notice.  Other  cases  have  been  relied  on,  to  the  same  effect,  but 
no  authority  (unless  Crook  v.  Curry ^  to  which  I  shall  presently 
refer,  may  be  so  deemed)  has  been  cited  for  the  position  that  the 
plaintiff,  in  an  action  against  a  Magistrate,  is  at  liberty  to  substi- 
tute for  the  indorsement  of  the  notice  of  action  required  by  the 
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T.  T.  1867.  statute  the  iDsertion  of  the  name  and  abode  of  his  attorney  in  any    - 

CommonPUas.       _  -    *  • 

Other  part  of  the  notice. 

As  to  the  case  of  Crook  v.  Curry,  cited  from  a  note  in   Tidd^ 
Prac^  it  may  be  sufficient  to  observe,  that  it  is  a  case  not  to 
found  in  any  of  the  regular  reports ;  that  it  appears  never  to  bav< 
been  cited  in  any  subsequent  case,  and,  for  that  reason,  could  no^« 
have  been  overruled,  and  is  never  referred  to  in  any  other  text-boo^^. 
but  Tidd  ;  and  when  referred  to  by  him,  it  is  followed  by  a  guarm^ 
indicative  of  its  want  of  authority  to  sustain  it;  and  finally,  tha^x 
it  is  a  decision  at  variance  with  the  well  established  principles  of* 
law  laid  down  in  the  cases  to  which  I  have  adverted  in  the  com- 
mencement. 

It  has  been  much  pressed  that  there  may  be  occasionally  great 
difficulty  in  carrying  out  literally  the  provisions  of  the  Act,  as  to 
indorsement  upon  the  back  of  the  notice,  for  it  may  not  be  always 
easy  to  define  what  the  back  of  the  notice  is.    Suppose,  for  instance, 
the  notice  to  have  been  contained  upon  one  sheet  of  paper,  written 
on  both  sides,  which  is,  it  is  asked,  or  is  either  of  them,  the  back  of 
the  notice  ?    To  this  it  has  been  replied,  that  however  that  may  be, 
no  such  difficulty  occurs  in  this  case,  and  we  have  not  that  difficulty 
(if  it  be  one)  to  encounter.     But,  besides,  may  it  not  be  urged  that 
the  plaintiff's  replication,  which  in  terms  avers  that  while  the  name 
and  place  of  abode  appeared  in  the  body  and  at  foot  of  the  notice, 
it  was  not  indorsed  on  the  back  thereof,  precludes  all  question  on 
this  head  as  to  the  existence  of  tlie  back  of  the  notice  in  this  case, 
whereon  the  indorsements  misht  have  been  made. 


MONAHAN,  C.  J. 

During  the  argument  of  this  case,  and  since,  I  have  entertained 
considerable  doubt  as  to  how  this  cose  should  be  decided ;  and  I 
confess  that  I  had  not  quite  made  up  my  mind  upon  the  subject 
when  I  came  into  Court  to-day;  but  upon  the  best  consideration 
that  I  have  been  able  to  give  the  case,  I  think  we  are  bound  to 
adopt  a  construction  in  accordance  with  the  words  and  plain  mean- 
ing of  the  statute,  and  that  we  are  not  at  liberty  to  enter  into 
any  consideration  as  to  whether  the  Legislature  were  right  or  wrong 
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COIXINS 

V. 
HUNGER- 
FORD. 


in  requiriDg  such  particulars.    I  may  observe  that  the  Legislature  T.  T.  1857* 

have  not  altogether  adopted  the.  provisions  of  the  former  statute; 

a  portion  has  been  omitted  from  the  present  statute,  which  only 

requires  that  no  action  is  to  be  brought  for  one  calendar  month, 

and  that  a  month's  notice  should  be  given,  not  of  the  nature  of 

the  action  merely,  but  of  the  cause  of  action,  and  of  the  Court  in 

which  it  is  brought,  and  then  follow  these  words : — "  And  upon  the 

"  back  thereof  shall  be  indorsed  the  name  and  place  of  abode  of 

"  the  party  so  intending  to  sue,  and  also  the  name  and  place  of 

''  abode  or  of  business  of  the  said  attorney,  if  such  notice  has  been 

"served  by  such  attorney." 

I  have  no  doubt  that  the  word  "  bftck "  was  introduced  because 
the  word  "  indorsed,"  if  alone,  might  give  rise  to  future  dispute. 
It  has  been  decided  that  a  bill  of  exchange  may  be  indorsed  upon 
the  front ;  and  that  may  have  been  the  reason  why  the  Legislature 
made  use  of  both  these  words  in  the  present  instance.  If  I  were 
to  try  the  present  case,  I  would  probably  take  the  opinion  of  a  jury 
as  to  whether  this  was  the  back  or  front  of  the  notice  upon  which 
the  words  were  written  ;  but  it  is  admitted  upon  the  pleadings 
not  to  be  on  the  back  of  the  notice ;  for  the  plaintiff  says  that  he 
has  complied  with  the  requirements  of  the  statute,  although  the 
attorney's  name  and  abode  are  not  upon  the  back  of  the  notice. 
Under  these  circumstances,  without  going  into  the  authorities,  I 
think  I  must  construe  the  statute  as  I  find  it,  and  hold  that  it 
was  necessary  that  these  words  should  have  appeared  on  the  back 
of  the  notice.  I  regret  that  the  plaintiff  did  not  follow  the  words 
of  the  statute,  if  he  had  a  good  cause  of  action.  I  would  not  regret 
that  this  Act  of  Parliament  should  be  amended;  but  I  conceive 
that  I  should  be  usurping  the  province  of  a  legislator,  and  not 
fulfilling  the  office  of  a  Judge,  if  I  were  to  hold  that  the  notice 
in  this  case  was  sufficient. 

Demurrer  allowed. 
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ConmumPleoB. 


M'DOWELL  V.  DOYLE. 
Nop.  10,  25. 


A  promiBsoxy  This  was  an  action  by  the  plaintiff,  as  official  manager  of  the  Tip- 
note  was  made 
g&jable  to  J.  perary  Jotnt^stock  Bank,  against  the   defendant,   as  maker  of  a 
.» who,  at  the 
time,  was  pah-  promissory  note.     The  summons  and  plaint  alleged  that  the  defend- 

licofficerofthe  ,     ^  .      -  -.  ,«,/.  ,     ,  . 

T.  Bank.  The  ^^%  on  the  7th  of  January  1856,  by  his  promissory  note,  now  over 

plamt  ayerred  ^^^  promised  to  pay  one  James  Sadleir,  then  and  there  being  th 

tiff  had^be^  P^^^o  officer  of  the  Tipperary  Joint-stock  Bank,  at  the  Tipperary 

duly  appoint-  Joint-Stock  Bank,  at  Roscrea,  £8  sterling,  three  months  after  the 
ed,  and  now  .  '  °' 

was    official     date  thereof,  for  valne  received  ;  that  the  said  promise  was  so  made 
managerofthe 

said  Compa-  by  the  said  defendant  to  the  said  James  Sadleir,  as  such  public 

ny,  and,    as 

such,  entitled  officer  of  said  copartnership,  and  which  said  note  was  duly  presented 

to   sae  upon 

andrecorerthe  &t  the  Tipperary  Joint-stock  Bank  in  Roscrea,  but  same  was  not 

amount  due 

npon  the  note.  P^^^  9  ^^^^  ^^^^  plaintiff  has  been  duly  appointed,  and  now  is,  official 

ant,  in  his  de-  ini^nttgc'  o^  the  said  copartnership,  and,  as  such,  entitled  to  sue  upon 

^D^o^inhac  *°^  recover  the  said  amount  now  due  on  the  said  note.     There  was 

r^ed'  ^^t  j'  ^  ^^^^  count,  alleging  a  promise  by  the  defendant  to  paj  the  said 

8.   neyer   in-  copartnership  at  the  Bank  in  Roscrea  ;  also  the  usual  money  counts. 
dorsed    said 

note ;  that  the   The  defence  pleaded  to  the  first  count  alleged  that  the  promiaaofT 

plaintiff   had 

no   authority    note  in  first  paragraph  mentioned  was  in  the  words  and   figures 

from  J.  S.  to 

indorse    the     following : — '*  Roscrea,   7th  January   1856. — Three  months  after 

theri^tof  ac  ^*  ^^^te,  we  jointly  and  severally  promise  to  pay  James  Sadleir,  Esq., 

notewM  in^.   ^  ^^  order,  at  the  Tipperary  Bank,  Roscrea,  £8  sterling,  value  re- 

n^^'dlmnr.  "  <*^^^-  "  Signed,  Jerey  Doyi-e, 

rer,  that,  inas-  a  MiCHAEL  BoWBN." 

much  as  under 

the  6  G.   4,        The  defence  then  averred  that  the  said  James  Sadleir  never  in- 
c  42,  the  sole 

function    of     dorsed  the  said  note ;  that  the  indorsement  on  the  said  note  was 

the    public 

officer  was  to 

represent  his 

Ck>mpan7,  as  the  nominal  plaintiff  or  defendant,  in  suits  brought  by  or  against 

it,  the  note  in  question  must  be   deemed  to  have  been  made   to  J.  S.    in  his 

individual  capacity;  and  that  the  right  of  action  was  not,  in  the  absence  of 

any  indorsement  by  J.  S.,  transferred  to  the  official  manager,  under  the  11  &  12 

Vic,,  c  45. 

^eld  also,  that  the  special  count  was  incapable  of  being  supported  as  a  count 
-^^Aration  for  which  the  note  was  passed. 
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as  follows : — "  Pay  the  Governor  and  Company  of  the  Bank  of  M.  T.  1867* 
**  Irelandy  or  order,  for  James  Sadleir. — Greorge  M  Dowell,  official 


€t 


manager/'  That  the  said  Greorge  McDowell  had  no  authority 
from  the  said  James  Sadleir  to  indorse  said  note,  and  that  the  right 
is  Tested  in  said  James  Sadleir  to  indorse  said  note,  and  that  the 
right  of  action  upon  said  note  is  vested  in  the  said  James  Sadleir, 
and  not  in  the  plaintiff.  The  defendant  traversed  the  allegations 
in  the  other  counts^  The  plaintiff  demurred  to  the  special  plea, 
upon  the  ground  that  the  right  of  action  on  the  said  note,  upon  the 
facts  stated  in  the  first  paragraph,  not  traversed  by  the  plea,  was 
vested  in  the  plaintiff,  as  official  manager  of  the  Tipperaiy  Joint- 
stock  Bank. 


Keman  (with  whom  was  Z>.  Lynch),  in  support  of  the  demurrer, 
contended  that  the  right  to  sue  upon  the  note  was,  prior  to  the  sus- 
pension of  the  Tippej^ry  Joint-stock  Bank,  vested  in  James  Sadleir, 
as  public  officer  of  the  Company,  under  the  6  6.  4,  c  42 ;  and  that^ 
in  consequence  of  the  suspension  of  the  Bank  and  the  winding-up 
order,  the  right  of  action  was,  by  the  operation  of  11  &  12  Ftc, 
c.  45,  ss.  29  &  60,  transferred  to  the  plaintiff  as  the  official  manager 
of  the  Company.  The  original  contract  was  made  with  the  Bank 
through  the  medium  of  their  officer.  The  cases  where  principals 
have  availed  themselves  of  the  benefit  of  contracts  made  with  their 
agents  are  analogous  to  the  present :  Garrett  v.  ffandiey  (a) ;  Stane$ 
Y.  Butt  (b)  ;  Bateman  v.  Phillips  (c). 


2>.  C.  Heron^  contra,  ai^ued,  that  the  legal  effect  of  the  instru- 
ment wa%  to  confer  a  title  to  sue  thereon  upon  James  Sadleir,  in  his 
individual  capacity  alone,  and  that  such  right  could  only  be  trans- 
ferred by  indorsement ;  that  the  6  G.  4,  c.  42,  s.  10,  created  a  public 
officer,  merely  for  the  purpose  of  suing  or  being  sued  on  behalf  of 
the  Company,  as  the  nominal  plaintiff  or  defendant,  without  vesting 
in  him  personally  a  right  of  action ;  and  that  although. the  note  in 
question  might  have  been  made  payable  to  Sadleir,  as  the  trustee  of 


(a)  4  B.  &  C.  664. 


(6)  2  Cn>.  &  Mees.  416. 


(e)  15  East,  27Z 
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M.  T.  1857.  the  Gompany,  there  was  nothing  in  the  Act  of  Parliament  to  enable 
CommonPleag.  j^.^  ^^  ^^^  .^  .^  j^  capacity  of  public  officer ;  and  consequently, 

that  the  present  plaintiff,  by  his  appointment  as  official  manager, 
acquired  no  legal  right  of  action :  Evans  v.  Cramlington  (a) ;  Chitt^ 
on  Contracts^  4th  ed.,  p.  96 ;  Stephen's  Com.  Law  Practice^  by  Ltuk^ 
ed.  1856,  p.  64;  Robertson  v.  Sheward{b)\  Soaresv.  Glynn {c)\ 
Addison  on  Contracts^  last  ed.,  p.  959;  Higgins  v.  Senior {i)\ 
Feltmahers  Company  v.  Davis  {e) ;  Leadbiiter  v.  Farrell  (f) ;  TM 
V.  Wright  (g)  ;  Pease  v.  Hirst  {h)  ;  Webb  v.  Spicer  (i)  ;  Storey  on 
Bills,  pp.  73,  254. 


Lynch,  in  reply,  contended  that,  at  all  events,  the  first  count  was 
capable  of  being  supported  as  a  count  upon  the  consideration  for 
which  the  note  was  passed. 

Cur.  ad.  vult. 


MONAHAN,  C.  J. 

No9. 25.  This  was  an  action  brought  by  Mr.  M'Dowell,  the  official  manager 

of  the  Tipperary  Joint-stock  Bank,  against  the  defendant,  who  was 
the  maker  of  a  promissory  note.  The  plaintiff  complains. — [His 
Lordship  here  stated  the  substance  of  the  first  paragraph  of  the 
summons  and  plaint.] — There  are  other  counts  upon  which  issue 
has  been  taken.  The  demurrer  only  applies  to  the  plea  filed  in 
answer  to  the  first  count  upon  the  promissory  note.  That  defence 
is  this. — [His  Lordship  stated  it.] — The  question  raised  by  the  de- 
murrer filed  to  that  plea  is  this,  whether  the  defendant  Doyle  is 
indebted  to  the  Tipperary  Joint-stock  Bank,  on  foot  of  this  promis- 
sory note  ?  It  was  a  note  made  payable  to  James  Sadleir,  and  it 
was  passed  for  the  amount  of  a  debt  due  to  the  Bank,  not  for  any 
debt  due  to  James  Sadleir.  It  is  admitted  by  the  demurrer  that  the 
Tipperary  Bank  had  suspended  payment,  and  that  the  plaintiff  was 

(a)  Skin.  264;  S.  C,  2  Vent.  307.  W  1  M.  &  Gr.  511. 

Cc)  8  Q.  B.  24.  (<0  8  M.  &  W.  834. 

(e)  1  B.  &  PnlL  101.  09  5  M.  &  S.  344. 

(s)  16  Law  Jour.,  N.  S.,  Q.  B.,  211. 
(A)  10  B.  &  C.  123. 
(0  13  Q.  B.  886 ;  S.  C,  in  Error,  3  H.  L.  Gas.  510. 
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duly  appointed  official  manager  to  call  in  the  assets.     The  principal  M*  T.  1857* 

CommonPleat. 
question  argued  before  us  was,  whether  a  right  to  sue  on  this  note, 

as  a  promissory  note,  is  now  vested  in  Mr.  McDowell,  as  the  official 
manager,  and  is  no  longer  in  J.  Sadleir,  and  whether  Mr.  M'Dowell 
is  therefore  entitled  to  sue  on  the  note?     The  argument  of  Mr. 
Keman  was  this;  that  where  a  contract  has  been  made  with  an 
agent,  not  for  the  benefit  of  the  agent,  but  for  that  of  the  principal, 
though  the  agent  may  sue  on  the  contract  for  the  benefit  of  the 
principal,  yet  the  principal  may  interpose  and  maintain  a  suit 'for 
his  own  benefit.    Several  cases  have  been  cited  with  reference  to 
contracts  made  with  agents,  enuring  to  the  benefit  of  their  principals ; 
and  also  with  respect  to  a  firm  having  a  right  to  sue  upon  a  guaran- 
tee given  to  an  individual  member  on  behalf  of  the  firm ;  but  no 
case  decides  the  proposition  that,  where  there  is  a  negociable  instru- 
ment, on  its  face  made  payable  to  A  B,  or  order,  any  one,  except 
A  B,  or  his  indorsee,  can  maintain  an  action  upon  it.     Mr.  Kernan 
referred  us  to  several  cases ;  but  it  appears  clear,  that  a  party  who 
sues  upon  a  negociable  instrument  must  make  title  thereto,  and  title 
cannot  be  made  by  a  mere  allegation  that  it  was  given  for  his  use. 
A  right  to  sue  is  vested  only  in  the  party  to  whom  the  note  is  pay- 
able, though  that  party  may  possibly  be  a  trustee  for  others  when 
the  money  is  recovered.     Here  there  is  an  allegation  that  it  was 
made  to  the  public  officer,  for  the  benefit  of  the  Bank.  We  have  not 
been  referred  to  any  section  of  the  Act  of  Parliament  showing  that 
the  public  officer  has  any  other  function  than  that  of  carrying  on 
mits.     The  contract  here  is  declared  on  as  having  been  made  with 
the  public  officer  of  the  Bank,  though  he  has  a  right  to  sue  only  as  a 
lominal  plaintiff. 

We  are  of  opinion,  so  far  as  this  count  is  founded  upon  a  promis- 
K>ry  note,  which  implies  consideration  per  se^  that  the  demurrer 
nust  be  overruled,  and  that  the  defendant  is  entitled  to  the  judgment 
>f  the  Court.  Mr.  Lynch  endeavoured  to  support  the  count,  upon 
he  ground  that,  inasmuch  as  it  stated  that  the  note  had  been  given 
or  the  benefit  of  the  Bank,  and  was  over-due,  it  might  be  considered 
is  a  count  not  upon  the  note  itself,  but  upon  the  consideration  for 

vhich  the  note  was  passed.  But  the  count  was  not  framed  with  this 
VOL.  7.  76  L 
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M.  T.  1857*  view  ;  and  although  the  technical  rules  of  pleading  have   been 

—  ■  V  ■■  ,  > '  abolished,  jet  if  a  man  want  to  sue  on  the  consideration  for  the 

.  ^note,  he  must  state  what  the  consideration  is.     If  the  consideration 

DOTUB.       had  been  stated,  and  it  turned  out  that  that  consideration  moved 

from  the  Company,  the  question  might  then  arise,  whether  the 

action  might  be  thus  maintainable  ?  upon  which  subject  we  offer  no 

opinion. 

This  count,  however,  is  clearlj  framed  upon  the  note,  and  not 
upon  the  consideration  ;  and  therefore,  upon  these  grounds  we  give 
judgment  for  the  defendant. 

Demurrer  overruled. 


H.  T.  1858. 

Jan.  29. 


OLDEN  V.  STOKES. 


The  plamtiff;    Tms  was  an  application  to  compel  the  defendant  to  waive  tempo- 

in  an  action  of 

ejectmentnpon  rary  bars  in  an  action  of  ejectment. 

the  title,  had» 

prior  to  the         The  action  was  brought  to  recover  possession  of  the  lands  of 

the  tenancy  of  Poulavcre,  in  the  county  of  Cork,  which  had  been  demised  to  the 

(who  ^wL    a  defendant  by  the  plaintiff,  for  the  term  of  one  year  ending  the  25th 

^r'S^otlT^to  ^*y  ®^  ^^^^^  ^®^'^-     '^^^  defendant  took  defence,  and  notice  of 

3 ait,  demised  |^|  y^^  jj^^jj  served  for  the  last  Summer  Assizes  of  the  countr 
le  lands  to  D.  ' 

for  the  year    of  Cork,  but  had  been  withdrawn  before  the  case  came  on  for  trial, 
sacceedinff  the 

defendant  s  te-  for  the  following  reason : — The  plaintiff,  previous  to  the  expiration 

nancy.     The 

plaintiff  was     of  the  defendant's  tenancy,  had  signed  an  agreement  (which  was  not 

nnable  to  . 

induce  D.  to    sealed),  by  which,  in  consideration  of  a  sum  of  money,   he  had 

ejectment  as    promised  to  let  the  lands  to  one  Patrick  Duane  for  the  year  suc- 

and  bad  been  <^6^i^g  ^^^  defendant's   tenancy,  and  expiring  upon  the   25th  of 

^T&nom^  March  1858 ;  but  it  was  stated  in  an  affidavit,  made  by  the  plain- 

(who  was  idso 

attorney  for 

the  defendant)  with  legal  proceedings,  for  breach  of  agreement.     The  defendant 

alleged  that  he  had  a  good  defence  to  the  action  (independent  of  the  tenancy  of 

D.),  bnt  refosed  to  disclose  the  nature  of  it.     Motion  to  stay  the  defendant  from 

relying  on  D.'s  tenancy,  as  being  merely  a  temporary  bar,  granted. 
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tiff's  attorney,  that  he  had  heard  and  believed  that  the  plaintiff  had  H.  T.  1858. 

GoMMonJPIiMit. 
failed  in  obtaining  permission  from  Patrick  Doane  to  nse  the  name 

of  the  latter  as  co-plaintiff  in  the  present  action.    The  plaintiff  had 

also  been  threatened  by  the  attorney  of  Patrick  Dnane  (who  was 

also  the  attorney  of  the  defendant  in  this  action)  with  legal  proceed- 

ingSy  for  having  failed  in  his  agreement  to  let  Patrick  Duane  into 

possession  of  the  lands  upon  the  26th  of  March  1857.    The  present 

Implication  was  for  the  purpose  of  preventing  the  defendant  from 

relying  upon  the  demise  made  to  Patrick  Duane,  by  way  of  defence 

to  the  action  of  ejectment,  as  being  merely  a  temporary  bar,  and  upon 

the  ground  of  collusion  between  him  and  the  defendant,  arising  out 

of  the  fact  that  the  same  attorney  was  acting  for  both  of  them. 

The  defendant's  Counsel  stated,  upon  the  hearing  of  the  motion, 

that  the  defendant  had  another  good  defence  to  the  ejectment. 


J,  Clarke^  in  support  of  the  application. 

The  89th  section  of  the  Common  Law  Procedure  Amendment 
Act  (1856)  enables  Courts  of  Common  Law,  in  cases  of  ejectment  on 
the  title,  to  order  the  defendant  to  waive  temporary  bars,  in  cases 
where  the  Court  of  Chancery  would  make  an  order  to  the  same 
effect.  This  order  becomes  necessary  in  the  present  case,  the  land- 
lord being  unable  to  obtain  the  consent  of  Duane  to  become  a 
co-plaintiff;  and  it  has  been  decided  by  the  Court  of  Queen's 
Bench  in  this  country,  that  a  person  cannot  be  compelled  to  allow 
his  name  to  be  used  as  party  to  a  suit,  except  in  cases  where  such 
person  stands  in  the  position  of  trustee.  The  interest  of  Duane  in 
these  premises  only  amounts  to  an  iniereae  termini. 


E.  SuUivan^  contra. 

The  interest  of  Duane  is  something  more  than  a  temporary  bar ; 
for  the  landlord  made  what  must  be  regarded  as  an  assighment 
of  his  right  to  the  possession  of  these  lands  to  Duane.— -[Mona- 
HAN,  C.J.  This  is  not  an  assignment;  if  anything,  it  is  only  a 
lease.]-*Even  supposing  it  to  be  no  more  than  a  lease,  the  land- 
lord has  parted  with  the  possession,  which  is  the  foundation  of 
the  right  to  recover  in  ejectment.     A  temporary  bar,  such  as  a 
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H.  T.  1858.  Court  of  Equity  will  deal  with,  is  an  estate  created  prior  to  the 
'  estate  sought  to  be  established ;  as,  for  instance,  when  the  suit  is 
between  heir  and  devisee,  a  lease  granted  prior  to  the  will,  by  a 
person  not  a  party  to  the  suit,  will  be  regarded  as  a  temporary 
bar;  whereas,  in  the  present  case,  the  estate  which  is  contended 
to  be  a  temporary  bar  was  made  by  the  plaintiff  himself,  subse- 
quent to  the  inception  of  his  own  estate  in  the  lands.  It  must 
be  regarded  as  an  assignment  pro  tanio  of  the  lessor's  right  to 
the  possession.  If  it  does  not  amount  to  a  grant  of  the  reversion, 
consequent  upon  the  defendant's  lease,  this  motion  is  futile ;  if  it 
does  amount  to  such  a  grant,  it  is  a  valid  and  not  merely  a  tem- 
porary bar  to  the  plaintiff's  right  to  recover. — [Mohahan,  C.J 
This  instrument  was  not  under  seal,  and  therefore  could  not  pass 
the  reversion  consequent  upon  the  defendant's  estate ;  therefore  it 
can  only  be  regarded  as  a  lease  from  the  25th  of  March  1857  to 
the  25th  of  March  1858.  Supposing  this  to  be  so,  is  there  any 
case  showing  that  a  Court  of  Equity  will  not  afford  relief  when 
the  estate,  which  is  sought  to  be  removed  as  a  temporary  bar, 
has  been  created  by  the  person  himself  who  makes  the  appplica- 
ton?] — It  does  not  appear  that  an  application  identical  with  the 
present  one  has  ever  been  made ;  but  similar  applications  have  been 
refused :  French  v.  Coppinger  (a).  There  is  no  positive  evidence 
of  collusion.  It  may  be  proper  to  state  that  the  defendant  relies 
upon  another  defence  to  the  action,  in  addition  to  that  founded 
on  the  lease  made  to  Duane,  but  has  not  thought  fit  to  disclose 
it  to  the  opposite  party  upon  the  present  motion.  No  affidavit 
has  been  made  by  the  landlord  himself;  and  his  attorney  onlj 
states  that  he  heard  and  believed  that  Duane  was  asked  to  become 
a  co-plaintiff. 


J.  Clarke  was  heard  in  reply. 


MONAHAN,  C.  J. 

Jan,  29.  ^^  <^^  of  opinion  that  the  motion  in  this  case  must  be  granted, 

and  that  the  plaintiff  is  entitled  to  an  order  restraining  the  defendant 

(a)  6  It.  Chan.  Rep.  568,  577. 


COMMON  LAW  REPORTS. 


605 


from  setting  up  the  lease  made  to  Duane,  on  the  ground  that  if  H.  T.  1858. 

CommonPleas, 

he  filed  a  hill  in  the  Court  of  Chancery,  for  the  purpose  of  restrain- 
ing the  defendant  from  relying  upon  this  lease,  and  so  preventing 
the  trial  of  the  real  question  in  this  ejectment,  he  would  succeed. 
It  appears  that  Mr.  Olden  has  brought  an  ejectment,  for  the  purpose 
of  recovering  his  estate  in  these  lands.     Now  the  general  rule  is, 
that  a  party  bringing  an  ejectment  cannot  recover,  unless  he  be 
entitled  to  the  possessory  interest  in  the  lands  for  which  the  eject- 
ment is  brought,  an  ejectment  being  in  form  an  action  for  the 
possession.    But  Courts  of  Equity  have  for  several  years  been  in 
the  habit  of  holding  that,  although  a  plaintiff  is  not  entitled  to 
the  possession  of  the  lands,  still,  if  he  be  entitled  to  the  property 
in  them,  the  defendant  will  be  restrained  from  setting  up  the  title 
of  an  intermediate  party  to  the-  possession,  in  order  that  the  real 
title  may  be  tried.     This  generally  occurs  in  cases  where  the  out- 
standing terms  or  temporary  bars  are  prior  to  the  title  of  both 
plaintiff  and  defendant ;  as  where  tenancies  have  been  created  by 
the  proprietor  of  an  estate,  and  the  right  to  the  estate  is  afterwards 
in  dispute  between  his  devisee  and  heir ;  in  which  cases  it  is  a 
matter  of  course  to  set  aside  such  temporary  bars,  because  the 
possession  of  the  tenant  prevents  the  trial  of  the  real  question  at 
issue.    Here  the  ejectment  is  brought  by  Mr.  Olden,  claiming  to 
be  entitled  to  this  property ;  the  defendant  takes  defence ;  and  we 
are  not  in  a  position  to  know  what  title  he  sets  up  in  these  lands ; 
for  he  says,  "  I  will  keep  my  title  secret,  and  not  disclose  it  until 
I  think  fit ; "  but  he*  does  not  found  his  title  as  derived  under  the 
lease,  the  existence  of  which  he  sets  up  as  a  bar  to  plaintiff's 
recovery. 

Therefore  there  being  this  difficulty,  and  the  documentary  evi- 
dence satisfying  us  that  the  plaintiff  finds  a  difficulty  in  obtaining 
permission  to  use  the  name  of  the  tenant  as  co-plaintiff,  we  are 
of  opinion  (without  imputing  collusion)  that  this  is  a  case  in  which 
a  Court  of  £k[uity  would  prevent  Mr.  Stokes  from  setting  up  this  ' 
defence,  and  aid  Mr.  Olden  in  obtaining  a  trial  of  the  real  question 
at  issue,  if,  in  fact,  there  is  any  such  question ;  and  therefore,  with- 
out prejudice  to  the  defendant's  rights,  we  think  that  this  is  such  a 
temporary  bar  as  should  be  waived. 
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CamnumPleas, 


Ball,  J. 

If  the  only  question  in  this  case  was  the  right  of  possesooo, 
we  might  have  some  difficulty  in  dealing  with  the  present  motion ; 
but  there  are  peculiar  circumstances  in  this  case,  for  we  have 
been  informed  by  Mr.  Stokes'  Counsel,  that  he  does  not  relyy  as 
a  defence  to  the  action,  upon  the  right  of  possession,  but  that  he 
intends  to  set  up  some  other  defence,  of  the  nature  of  which  he 
does  not  inform  us.    This  alters  the  case  altogether,  and  brings 
it  within  that  class  of  cases,  of  which  we  are  all  aware,  in  which 
Courts  of  £quity  interfere  for  the  purpose  of  compelling  a  party 
to  waive  temporary  bars,  where  the  real  question  to  be  tried  is 
of  quite  a  different  nature  from  that  set  up.    The  only  question 
therefore  is,  whether  there  are  in  this  case  materials  sufficient  to 
induce  a  Court  of  Equity  to  make  such  an  order?  and  I  am  of 
opinion  that  there  are;  and  that  a  Court  of  Equity  would  never 
allow  the  defendant  to  set  up  the  title  of  Duane  (the  more  especiallj 
when  they  have  the  same  attorney  acting  for  them  both),  so  that 
the  latter,  by  interposing  his  title,  might  give  effect  to  that  of  the 
defendant.    I  conceive  that  these  circumstances  present  a  case  of 
collusion  quite  sufficient  to  induce  a  Court  of  Equity  to  interpose. 


Keooh,  J. 

I  am  also  of  opinion  that  this  motion  should  be  granted;  for 
I  have  no  doubt  that  if  the  facts  that  have  come  before  the  Coart 
were  spread  out  upon  a  biU  in  Equity,  the  Court  of  Chancery  couM 
have  no  hesitation  in  granting  the  relief  sought. 


Christian,  J.,  concurred. 


Rule  accordingly. 


COMMON  LAW  REPORTS.  607 


H.  T.  1858. 

C&mmonPUat. 


« 

«c 


EDE  t;.  SCOTT. 

Jan,  27. 

This  was  an  action  for  oral  slander. — The  summons  and  plaint  alleged  In  an  action 

for  oral  slan- 
that  the  defendant,  in  the  month  of  August,  in  the  year  ISd?,  in  a  der,  the  plain- 
-.  tiffoomplained 

disoourse  which  he  had  with  one  Robert  Franklin  and  other  persons,  that   the    de- 

of  and  concerning  the  plaintiff,  falsely  and  maliciously  spoke  the  fol-  ofandoo^ern^ 

lowing  words,  concerning  the  plaintiff,  to  the  said  Robert  Franklin : —  wordsMionrat 

**  You  have  heard  of  this  disgraceful  affair  of  Ede's  having  taken  «*^j^jg  ^ 

•*  (meaning  stolen)  that  piece  of  cable  Moriarty  showed  us  in  his  cabin ;"  ^J2?^^?  5^" 

to  which  Franklin  replied,  "  Yes ;  but  is  it  possible  that  a  man  in  (meaning  that 

*^       '  ^      .  the  plaintiff 

^*  his  position  would  compromise  himself  by  taking  a  paltry  thing  stole  a  part  of 

the  cable). 
*^  like  that  ?  Besides,  he  could  not  have  intended  to  steal  it,  as  he  The  defendant 

told  Lewis  and  myself,  on  his  return  from  the  ship,  that  Mr.  ft    had    been 

Moriarty  gave  it  to  him ; "  and  the  defendant  said,  ''  There  is  ^he  article  in 

no  doubt  he  abstracted  it  (meaning  thereby  stole  it),  for  read  that,"  2©^^^^^ 

handine  at  the  same  time  a  letter  from  Moriarty  to  one  Richard  ^7  some  one  of 
**  -^  a    party   con- 

Stokes,  which  Robert  rFranklin  having  read,  said,  "  Well  that  is  ««<?ng  of  the 

^         plainti^    de- 

most  disgraceful  if  he  did  it"  (meaning  if  the  plaintiff  stole  the  piece  fendant    and 

others,  who 

of  cable) ;  to  which  the  defendant  replied,  "  He  did  (meaning  that  were    at    the 

time  in  the  em- 

^^  the  plaintiff  did  steal  it),  for  Moriarty  went  to  his  house  yesterday  plojment    of 

**  morning,  and  caught  him  by  the  hand  and  said,  *  I  suppose  you  the  Admiraltj, 
•*  are  done  with  my  piece  of  cable  now,  which  you  took  yesterday ; '  defendant,  in 
"  when  Mr.  Ede  made  a  move,  but  he  (Moriarty)  held  his  hand,  S^repSatiS' 

"  and  Mr.  Ede  then  asked  Mrs.  Ede  for  the  piece,  and  returned  hadspoken  the 

■^        '  words  com- 

"  it  to  Mr.  Moriarty."  plained  of  bona 

^  fide  and  with- 

There  was  a  second  count,  detailing  a  similar  conversation  be-  ont  malice,  be- 

lieying  them  to 
iween  the  defendant  and  another  person  named  Lewis,  relative  to  be  tme,   and 

that  the  occa- 
the  same  transaction.  rion  was  pri« 

vileflred  ~^ 

The  defendant  pleaded  that  the  words  spoken  amounted  to  a  Held^  that  in- 
asmuch as  the 
plea  admitted 
that  the  words  had  been  spoken  in  the  sense  charged  in  the  smnmons  and  plaint, 
viz.,  as  imputing  felony,  and  as  the  defendant  had  not  pleaded  that  the  alleged 
rumour  imputed  felony  to  the  party,  the  occasion  did  not  warrant  the  accusation 
complained  of,  and  that  the  conmiunication  was  therefore  not  pririleged. 
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H.  T.  1858.  privileged  communication,  upon  the  following  grounds: — That  be- 
< — -^/'— ^>  '  fore  the  time  of  the  speaking  of  the  words  mentioned  in  the 
summons  and  plaint,  the  defendant,  the  plaintiff  and  Rohert  Frank- 
SCOTT.  lin,  therein  named,  were  in  the  employment  of  the  Lords  of  the 
Admiralty,  and  stationed  at  Haulbowline  Island,  and  that  hei 
Majesty's  ship  Agamemnon  was  lying  at  that  time  at  Queenstown, 
and  had  on  boar^^  the  electric  telegraph  cable,  and  that  HeoTj 
Moriarty,  in  the  summons  and  plaint  mentioned,  was  an  officer 
on  board  that  ship ;  and  that  the  plaintiff,  the  defendant  and  several 
other  persons  in  the  employment  of  the  Admiralty,  went  in  a  party 
from  Haulbowline,  with  some  members  of  their  families,  on  board 
the  Agamemnon,  and  that  they  were  invited  by  Henry  Moriar^ 
into  his  cabin,  and  were  shown  by  him  a  small  piece  of  the  electric 
cable,  belonging  to  him  ;  and  that  after  the  party  had  left  the  cabin, 
the  piece  of  cable  was  missed  by  Henry  Moriarty,  who  shortly  afWr, 
by  letter,  informed  one  Richard  Stokes,  the  acting  master  attendant 
on  the  island,  and  in  the  service  of  the  admiralty,  that  he  (Moriarty) 
had  received  the  plaintiff  and  his  friends  on  board  the  Agamemnon, 
and  had  shown  them  the  piece  of  the  telegraphic  cable,  and  that 
shortly  after  they  had  gone  he  had  searched  for  it  in  vain,  and  that 
he  thought  that  the  plaintiff  had  taken  it.  That  upon  the  following 
morning,  Henry  Moriarty  went  to  Haulbowline  Island,  and  saw  the 
plaintiff,  and  required  from  him  the  piece  of  cable,  and  that  the 
plaintiff  gave  it  up  to  him ;  and  that  the  defendant  had  been  informed 
of  the  latter  fact  before  he  spoke  the  words  complained  of.  That 
before  the  speaking  of  the  words,  it  was  rumoured  through  the 
island,  and  on  board  of  some  of  her  Majesty's  ships  stationed  at 
Queenstown,  that  a  party  of  persons  in  the  emplojrment  of  the 
Admiralty,  with  their  families,  had  gone  from  Haulbowline  on 
board  the  Agamemnon,  and  that  the  piece  of  cable  had  been  taken 
by  some  one  of  them  from  Moriarty's  cabin,  and  without  his  know- 
ledge or  permission,  and  that  the  defendant  had  heard  this  report, 
and  also  facts  similar  to  those  detailed  in  Moriarty's  letter  to  Stokes. 
That  such  a  report  was  a  reflection  upon  the  person  and  character 
of  whichsoever  party  had  taken  the  piece  of  cable,  and  that  it  was 
the  moral  duty  of  the  defendant,  as  one  of  the  party,  and  also  as 
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an  officer  employed  by  the  Admiralty  on  the  island,  to  take  care  H.  T.  1858. 

CommonPleai, 
that  no  imputation  should  remain  upon  his  character  m  relation  to 

the  said  cable,  particularly  amongst  persons  employed  by  the  Ad- 
miralty, and  that  it  was  also  his  duty  to  inform  Robert  Franklin 
of  the  real  facts  connected  with  the  taking  of  the  piece  of  cable, 
and  the  name  of  the  taker,  in  order  to  remove  any  imputation  from 
the  defendant's  character ;  and  also  that  the  other  persons  before 
whom  he  spoke  the  words  were  in  the  employment  of  the  Admiralty 
at  Haulbowline ;  and  that  he  spoke  the  words  believing  them 
to  be  true,  bona  Jlde  and  without  malice. 

There  was  a  similar  plea  of  privileged  communication  to  the 
second  count. 

Demurrer — upon  the  ground  that  the  circumstances  detailed  in 
the  defence  did  not  amount  to  a  privileged  communication. 

Clarke  and  Jones,  in  support  of  the  demurrer,  cited  Twogood 
V.  Spyring  (a)  ;  Harrison  v.  Bush  (b)  ;  Brown  v.  Croome  (c)  ; 
Clarke  v.  Roe  (d) ;  Twan  v.  Evans  (e) ;  Martin  v.  Strong  (f). 

Macdonogh  and  Exham,  in  support  of  the  pleadings,  cited  Cooke 
V.  Wildes  (g)  ;  Buckley  v.  Kiernan  {h) ;  Atkinson  v.  Congreve  (i) ; 
Somerville  v.  Hawkins  {k);  Taylor  v.  Hawkins  (l);  Coxhead  v. 
Richards  (m)  ;  Davis  v.  Reeves  (n)  ;  Wright  v.  Woodgate  (o)  ; 
Shipley  v.  Todhunter  (p)  ;  Cowan  v.  Wellington  (q)  ;  Stephen's 
N.  P.,  pp.  22,  25. 

MONAHAN,  C.  J. 

We  are  of  opinion  that  the  facts  of  this  case  do  not  show  that 

there  existed  an  occasion  sufficient  to  justify  the  accusation  of  felony 

made  by  the  defendant. 

Demurrer  allowed. 

(a)  1  Cr.,  M.  &  B.  193.  (6)  5  EIL  &  BL  348. 

(c)  2  Stark.  297-  (d)  4  Ir.  Com.  Law  Rep.  1. 

(«)  12  Ad.  &  Ell.  773.  09  5  Ad.  &  EIL  535. 

(g)  5  Ell.  &  BL  335.  (A)  7  Ir.  Com.  Law  Rep.  75. 

(0  7  Ir.  Com.  Law  Rep.  109.  (A)  10  C.  B.  583. 

(0  16  Q.  B.  806.  (m)  2  C.  B.  569. 

(ji)  5  It.  Com.  Law  Rep.  79.  (o)  2  Cr.,  M.  ft  R.  573. 

(p)  7  CAP.  68a  (q)  7Ci&P.531. 
VOL.  7.  77  I. 
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H.  T.  1858. 

Queen*»  Bench 


THE  QUEEN,  at  the  relation  of  PHILIP  MCENROE,  PATRICK 
MURTAGH  and  FRANCIS  SILLERY, 

V. 

PHILIP  BRADY,  JOHN  MAGUIRE,  OWEN  GAVIN  and 

JAMES  BRADY.* 

(Queen^s  Bench.) 

Jan,  25. 

Upon  an  ap-  SiR  C.  O'Loghlen  had,  on  the  14th  of  January  instant,  obtained 
plicatioii  for  a  ^ 

quo  warranto    a  conditional  order  for  an  information  in  the  nature  of  a  ^ 

infonnation,  to 

question     the  warratUo  against  the  defendants,  requiring  them  to  show  cause  why 

election  of 

Town  Com-      their  election  as  Commissioners  of  the  Town  of  KeUs  should  not  he 

der  the  Towns  ^^  aside,  upon  the  ground  of  the  improper  rejection  and  reception 

A^  (Leland)  ^^  votes  by  the  Retuming-officer  at  such  election ;  and  also  upon 

^7  c  IDS')  ^^^  ground  of  the  personal  disqualification  of  the  defendant  James 

*rd  ^J?'*'  '°  Brady  as  such  Commissioner,  by  reason  of  his  insolvency,  twelve 

out  the  objects  years  before  the  said  election. 

of  the  Act  ef-  "^ 

fectuallj,  will, 

in  eyerj  case,  as  far  as  it  possibly  can,  adjust  dispates  arising  out  of  elections  under 

that  Act,  when  the  facts  appear  sufficiently  upon  the  affidavits. 

A  person  who  had  been  an  insolvent  debtor  twelve  years  previously,  but  ever 
since  that  time  had  been  in  solvent  circumstances,  was  elected  Town  Commissioner. 
Heldt  that  the  previous  insolvency  created  no  disqualification  under  the  17  &  18 
Fic,  c.  103,  and  10  Fie.,  c  16,  s.  8. 

In  order  to  be  qualified  to  vote  in  the  election  of  Town  Commissioners,  the 
voter  must  have  actually  paid^  and  not  merely  tendered,  the  amount  due  for  county 
cess,  in  respect  of  the  premises  for  which  he  is  rated.  It  must  also  appear  upon  the 
rate-book  that  he  is  rated  in  respect  of  tenements  within  the  borough,  occupied  by 
him,  to  the  net  annual  amount  of  £4.  A  general  rating  to  a  much  larger  amount, 
in  respect  of  tenements  partiy  within  and  partiy  without  the  borough,  is  not  a 
qualification. 

A  voter  is  disqualified  from  voting  in  the  election  of  Town  Commissioners,  by 
demising  part  of  the  premises,  whereby  the  net  annual  value  of  the  part  in  his  own 
occupation  is  reduced  below  £4  per  annum. 

A  voter,  who  stated  to  the  Retuming-officer  that  he  had  voted  before  at  the  same 
election,  was  properly  rejected,  although  such  statement  might  have  been  made 
through  misrepresentation  or  mistake. 

A  Town  Commissioner,  who  has  been  served  with  the  conditional  order  for  a 
^nco  warranto,  but  disclaims  the  office,  is  entitied  to  costs  of  appearing  by  ConnseL 

Quare, — ^Will  the  Coturt  entertain  an  objection  to  a  voter,  which  was  not  taken 
at  the  election  of  the  Town  Commissioners  ? 

*  Coram  Lefboy,  C.  J.,  and  Fbrrzn,  J. 
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It  now  appeared  by  the  affidavit  of  the  relators,  that  in  and  H.  T.  1858. 
previouB  to  the  year  1855,  the  borough  of  KeUs  was  regulated  by  the     <»  ■y.,^ 
9  G.  4,  c.  82,  and  that  in  the  same  year  the  proper  preliminary  steps  ^ 

haying  been  taken,  the  borough  was  placed  under  the  provisions  bbadt. 
of  "  The  Towns  Improvement  Act  (Ireland)  1854  "  (17  &  18  Vic^ 
c.  103).  That  the  number  of  the  Commissioners  for  the  borough 
vms  fifteen.  That  on  the  15th  of  October  1857,  five  of  the  Commis- 
sioners retired  in  the  usual  order  of  rotation,  and  that  on  the  same 
day  an  election  was  duly  holden  for  the  purpose  of  electing  Com- 
missioners in  the  room  of  the  five  retiring  Commissioners,  at  which 
election  James  KiUeen,  the  chairman  of  the  Commissioners,  and 
a  Justice  of  the  Peace,  presided.  That  "upon  that  occasion,  amongst 
other  persons,  the  relators  and  the  defendants  offered  themselves 
as  candidates,  and  that  the  defendants  and  V.  J.  Gray  were  declared 
to  have  been  duly  elected.  That  at  the  said  election,  the  votes 
of  the  six  following  persons  were  received  in  favour  of  the  de- 
fendants, although  it  was  duly  objected  that  they  were  not  entitled 
to  vote;  upon  the  following  grounds,  viz.,  H.  Sheridan,  because 
his  name  did  not  appear  upon  the  rate-book  for  the  borough  of 
Kells  as  rated  for  any  tenement  therein  to  the  relief  of  the  poor ; 
J.  Killeen,  upon  a  ground  which  was  abandoned  in  the  course  of 
the  argument ;  P.  M*Manus,  because  he  had  only  part  of  the  house 
out  of  which  he  was  rated,  in  his  possession  or  occupation,  which 
part  was  not  of  the  annual  value  of  £4,  the  remaining  part  thereof 
being  set  to  a  person  who  had  a  separate  and  distinct  entrance 
thereto,  and  the  key  of  the  outer  door  thereof,  and  also,  because 
the  voting  paper  signed  by  the  said  P.  M*Manus  omitted  to  state 
the  right  in  which  he  claimed  so  to  vote;  J.  Caffirey,  because  he 
did  not  occupy  a  house  of  the  value  of  £4  a-year ;  and  B.  Murray 
and  B.  Lord,  because  they  had  not  paid  the  county  cess  then  due. 
And  the  relators  alleged  that,  had  not  these  six  votes  been  received, 
and  had  not  the  said  J.  Ellleen  improperly  refused  to  receive  or 
record  the  votes  of  P.  M'Enroe,  T.  Lees  and  John  Brady,  together 
vnth  those  of  three  other  persons  named,  who  were  in  all  respects 
duly  qualified  to  vote,  that  the  defendants  would  not  have  had 
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H.  T.  1858.  a  majority  of  yotes.    It  was  adnuttad,  hoverer,  that  if  fire  TOt« 
^"'  '  y  were  added  to  those  respeetiTdlj  recorded  for  ihe  rdaton  at  the 

^^  election,  or  fire  stmdk  off  tboae  rec<Mrded  for  the  defeodants,  tkat 

it  would  be  sufficient  to  give  them  a  majority  of  votes.  It  alio 
ap{)earedy  by  the  affidavit  of  the  relatorSy  that^  at  the  time  of  declar* 
ing  the  poll,  notice  in  writing  had  been  duly  served  bj  the  relaton 
upon  the  said  J.  dleen,  as  sveh  Betuming-officer,  protesting  agaiait 
the  return  of  the  defendants ;  and  that  the  defendant  James  Bcsdj 
had  been  an  insolvent,  and  that  his  schedule  still  remained  on  thi 
files  of  the  Insolvent  Court  in  Ireland,  and  that  eonaeq«^itly,  bjr 
virtue  of  the  Towns  improvement  Act  (Ireland)  1854,  and  tike 
Acts  incorporated  therewith,  the  said  James  Brady  was  disqualified 
from  being  or  continuing  to  be  such  Commissioner.  By  the  affi* 
davits  which  were  filed  on  the  part  of  the  defendants,  it  appeared 
that  James  Brady  had  been  diadmrged  under  the  Insolvent  Act 
in  1846,  as  an  insolvent  debtor;  but  that  since  that  time  he  hid 
never  been  arrested  for  debt,  nor  had  he  compounded  with  his 
creditors,  or  taken  or  applied  for  the  benefit  of  the  Insolvent  Aet» 
and  that  he  was  then,  and  for  many  years  had  been,  in  solvent 
circumstances,  and  had  for  several  years  previously  served  as  a 
Commissioner  under  the  9  G.  4,  c.  82,  without  objection.  It  also 
appeared  by  the  affidavit  of  the  said  J.  Killeen,  the  Betmrning-officer, 
that  of  the  six  votes  rejected  by  him,  three  were  rejected,  having 
been  duly  objected  to,  for  want  of  satisfactory  evidence  of  the  pay- 
ment of  the  county  cess  presented  at  the  Spring  Assizes  1867. 
That  he  rejected  the  vote  of  P.  McEnroe,  upon  its  having  been 
duly  objected  to,  because,  although  he  appeared  upon  the  rate-book 
as  occupying  a  house  and  lands,  both  within  and  beyond  the  limits 
of  the  borough  of  Kells,  yet  it  could  not  be  ascertained  from  the 
entry  in  the  rate-book  what  part  of  the  property  was  within  the 
boundary  of  the  borough,  and  therefore  that  he  was  not  rated  as 
the  occupier  of  a  house  of  the  annual  value  of  £4,  within  the 
borough,  as  required  by  the  Act.  That  he  rejected  the  vote  of 
the  said  T.  Lees,  although  duly  rated  to  the  value  of  £5  yeariy? 
upon  the  admission  of  the  said  T.  Lees  that  he  had  demised  part 
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3f  the  premises  so  rated,  tnd  htd  not  eiaee  be^i  in  ooctipsrtion  H.  T.  1858. 

^Queen's  Bench 
y£  the  whole  of  the  said  premises.     That  he  rejected  the  TOte  of     • — v ' 

\he  said  John  Brady,  because,  upon  tendering  his  vote,  he  admitted  ^^ 

that  he  had  previously  voted  at  the  same  election.   That  he  received       bradt. 

the  rotes  of  the  said  H.  Sheridan,  R.  Murray  and  R.  Lord,  believing 

fefaem  to  be  duly  qualified  to  vote,  and  because  no  objection  was 

nade  to  the  reception  of  the  same  votes ;  and  that  the  said  R.  Lord, 

Ml  the  day  of  the  said  election,  had  tendered  the  amount  of  the 

30unty  cess,  presented  at  the  last  S^^cing  Assizes^  to  the  deputy 

collector,  who  refused  to  accept  it.     That  he  received  the  vote  of 

the  said  J.  Cafirey,  because  he  appeared  upon  the  rate-bo(^  .as  duly 

rated  for  two  tenements  witfaiki  the  said  borough,  together  ef  the 

Qet  annual  value  of  £5.  5s.;  and  that  he  had  received  the  vote 

of  the  said  P.  M'Manus,  because  it  did  not  appear  that  he  had 

iemieed  any  part  of  his  house,  the  person  who  was  in  occupation 

di  part  of  it  residing  there  merely  by  permission  of  the  said  P. 

ii'Manus,  without  paying  or  having  agreed  to  pay  rent  therefor. 

The  defendant  Owen  Gavin,  who  had  been  served  with  the 

Donditional  order,  stated  that  he  had  been  elected  a  Commisssioner 

without  his  consent,  and  had  not  acted,  and  did  not  intend  to  act, 

Ln  the  office. 

Macdanogh  (with  him  JE,  Hayei\  on  the  part  of  the  defendants, 
szcept  Owen  G^vin,  now  showed  cauoe. 

M.  Smythe^  for  the  defendant  Owen  Oavin,  asked  to  have  the 
ooncUitional  order  discharged,  as  against  him,  with  costs. 

Sir  C  O^Loghlen  and  A.  HamiU^  in  support  of  the  conditional 
cxrder. 

Janes  Brady  is  disqualified  as  a  Commissioaer,  by  the  8th  section 
of  the  Commissioners  Glauses  Act  1847,*  which  is  iac(»:porated 


*  10  Fte.,  c.  16,  8.  8. — *'  No  banknipt  or  iosohent,  or  pemm  not  qmlified  as 
reqiiix«d  by  the  Special  Act,  shall  be  capable  of  being  or  continiiiDg  a  Com- 
misiioner." 
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H.  T.  1858.  with  the  Towns  Improrement  (Ireland)  Act  1854.    He  admits  in 

Qeeen*9  Bench 
^ . '     his  affidavit  that  he  has  been  an  insolvent.     The  object  of  the 

^^  Legislature  was  to  assimilate  the  law  in  this  respect  with  that 

BSADY.      relating  to  the  House  of  Commons ;  and  therefore,  James  Bradj, 

until  he  takes  his  schedule  off  the  files  of  the  Insolvent  Court  and 

pays  his  former  debts,  cannot  be  qualified  to  act  as  a  Commissioner. 

We  have  shown,  bj  affidavit,  a  fair  case  for  inquiry,  which  is  a 

sufficient  ground  for  issuing  a  quo  warranto ;  the  principle  is  laid 

down  in  Regina  v.  Quayle{a). 

E.  Hayes^  in  reply. 

As  to  the  insolvency  of  James  Brady ;  the  construction  of  the 
10  Ftc,  c.  16,  s.  8,  which  is  contended  for  upon  the  other  side, 
is  untenable,  for  the  effect  of  it  would  be,  that  if  a  person,  at  aoj 
distance  of  time,  however  remote,  has  been  a  bankrupt  or  insolvent, 
he  is  for  ever  disqualified ;  there  is  no  way  in  which  he  can  get 
rid  of  that  disqualification ;  and  this  too,  no  matter  however  solvent 
or  affluent  in  his  circumstances  he  may  afterwards  become.  The 
true  construction  of  the  Act  is,  that  the  party  is  not  disqualified, 
unless  he  be  bankrupt  or  insolvent  at  the  time  of  the  election.  The 
practice  of  the  House  of  Commons  in  Ireland  was  regulated  bj 
the  19  &  20  Cr.  3,  c.  25,  s.  9,  which  applies  only  to  the  case  of 
a  Member  of  Parliament  becoming  bankrupt,  and  makes  no  mention 
of  insolvency.  As  to  the  rejection  of  Lord's  vote ;  a  tender  of  rates 
is  not  enough  to  qualify  a  person  to  vote  at  the  election  of  Com- 
missioners; the  17  &  18  Ftc,  c.  103,  s.  22,  requires  an  actual 
payment  of  the  rates.  As  to  the  vote  of  M^Manus  ;  there  is  merely 
an  occupation  of  part  of  the  premises  by  permission,  and  no  tenancy 
as  to  such  part  is  created  between  the  occupant  and  the  owDer  of 
the  premises ;  that  does  not  occasion  a  disqualification,  if  the  pre- 
mises be  rated  to  the  proper  amount,  the  occupation  being  that 
alone  of  the  owner,  and  the  occupant  being  nothing  more  than  his 
servant  or  visitor :  In  re  Gorman  (b).  As  to  the  vote  of  P.  McEnroe, 
it  makes  no  difference  that  the  property  within  the  borough  be 

(a)  1 1  Ad.  &  £1.  508.  (6)  1  Ir.  Law  Bep.  282. 
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rated  in  different  portions ;  all  the  law  requires  is  that  the  party  H.  T.  1858. 

,  Queen'aBench, 

has  been  in  possession  of  the  rated  premises.     Where  a  partj  is      —   v-    ^ 

rated  in  respect  of  property,  both  within  and  without  the  borough,  ^^ 

it  lies  upon  him  to  show  what  part  of  the  property  is  within  the      bbadt. 

borough ;  the  Retuming-officer  cannot  go  into  that  question.    The 

onus  of  proving  a  twelve  months'  previous  occupation  of  premises, 

aa  required  by  the  17  &  18  Vic,  c.  103,  s.  22,  lies  upon  the  party 

seeking  to  exercise  the  franchise. 

Lefbot,  C.  J. 

The  question  in  this  case  is  as  to  the  qualification  of  three  Com- 
missioners ;  one  of  whom,  a  Mr.  James  Brady,  is  objected  to,  on  the 
ground  of  having  been  at  one  time  an  insolvent ;  and  two  others,  on 
the  ground  of  a  want  of  a  majority  of  votes  at  the  election  of  Com- 
missioners for  the  Town  of  Kells.  We  have  purposely  gone  into  a 
very  minute  examination  of  this  case ;  we  have  taken  upon  ourselves 
trouble,  which  perhaps  we  might  have  declined,  and  sent  the  parties 
to  go  before  a  jury  to  have  the  facts  examined  into.  But  we  think 
it  due,  in  order  to  carry  out  this  Act  of  Parliament,  that  the  Court 
should  go  as  far  as  it  possibly  can,  in  every  case,  to  adjust  disputes 
which  arise  in  elections  under  the  Act,  and  to  dispose  of  the  ques- 
tions as  far  as  possible,  where  there  is  no  serious  doubt  as  to  matters 
of  fact,  any  more  than  as  to  matters  of  law.  This  we  should  do 
for  the  sake  of  the  peace  of  the  town. 

Now,  first,  as  to  the  personal  qualification  or  disqualification  of 
James  Brady.  In  order  to  establish  a  personal  disqualification,  it  is 
suggested  that,  about  ten  or  twelve  years  ago,  he  took  the  benefit  of 
the  Insolvent  Act ;  but  it  appears  that  he  was  duly  discharged,  and 
therefore,  at  that  time,  he  had  fulfilled  all  the  requisites  which  enti- 
tled him,  as  a  person  seeking  to  have  the  benefit  of  the  Insolvent 
Act,  to  obtain  his  discharge.    The  Act  of  Parliament*  now  in 


*  The  exact  words  of  the  10  Vie.,  c  16, 8. 8,  are :~"  Ko  bankmpt  or  insolyent, 
orperM>n  not  qualified  as  required  bj  the  Special  Act,  shall  be  capable  of  .bdng 
or  continuing  Commissioner."  This  section  is  incorporated  wiUi  tiie  Towns  Im- 
prorement  (Ireland)  Act  1854,  ss.  25,  26. 
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H.  T.  1858.  question  says,  that  any  person  who  is  a  bankrapt  or  an  insolTeni 

>— —  V— >  '  shall  be  incapable  of  being  or  continuing  a  Commissioner.  It  would 

^  be  a  monstrous  construction  to  give  to  this  Act,  to  hold  that  it 

BBAJOT.      meant  to  exclude  a  person  who,  at  any  remote  period  of  time,  bad 

taken  the  benefit  of  the  Bankrupt  or  InsoWent  Act,  and  who  had 

thereby  purged  the  disqualifioadon.    It  would  be  to  give  the  Act  of 

Parliament  a  retrospective  oonstruetion,  in  order  to  raise  a  disqnaH- 

fication.  We  cannot  think  that  that  would  be  the  due  construction  of 

the  Act ;  and  we  are,  therefore,  of  opinion  that  Mr.  Brady  was  an 

eligible  and  qualified  person  to  be  elected,  and  that,  as  to  him,  there 

is  no  ground  for  issuing  a  qu9  warranio. 

Next,  with  respect  to  the  two  remaining  Commissioners ;  it  is  aid 
that  they  have  not  been  eleeted  by  a  majori^  of  voters.  It  is  admits 
ted  that  a  question  may  be  raised  as  to  six  of  the  voters  on  each 
aide ;  and  it  is  alleged  that  six  votes  which  were  received  on  the 
aide  of  the  majority  ought  to  be  struck  off,  and  that  six  votes 
which  were  rejected  on  the  other  side  ought  to  be  added ;  and  that 
if  that  were  done,  that  these  two  remaining  Commissioners  would 
not  be  duly  elected.  It  is  admitted  that  Mr.  Killeen's  vote  is  to  be 
taken  out  of  the  six  votes  which  were  received,  and  therefore  the 
votes  upon  which  we  are  to  come  to  a  decision  amount  to  fi^e; 
because  it  is  admitted  that  there  must  be  an  alteration,  to  the 
amount  of  five  votes  at  least,  made  in  the  poll,  in  order  to  disturb 
the  election.  We  are  satisfied  that,  to  the  extent  of  three  votes,  a 
disqualification  has  been  made  out.  We  say  this,  however,  without 
meaning  to  intimate  any  opinion  upon  a  point  which  we  think  veiy 
material,  but  which,  not  being  necessary  to  be  decided  here,  ve 
refrain  from  expressing  any  opinion  upon — namely,  whether  the 
Court  will  go  into  an  objection  not  taken  at  the  election  ?  As  to 
Sheridan,  we  are  satisfied  that  an  objection  was  taken,  and  his  dis- 
qualification is  beyond  all  doubt ;  but  it  does  not  appear,  or  at  least 
it  is  very  doubtful,  whether  any  objection  was  taken  to  the  other 
two  voters,  who,  it  is  argued,  were  disqualified,  upon  the  ground  of 
not  having  paid  their  taxes.  We  act,  with  respect  to  that,  upon  the 
construction  of  the  statute,  taking  it  literally,  "  they  had  not  paid," 
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therefore  they  are  disqualified.     One  of  them  (Lord)  tendered  the  H.  T.  1868. 

QMfn's  Bench 
amount;  but  as  to  him,  the  question  whether  an  objection  was 

made  or  not  may  arise — ^taking  it,  however,  to  have  been  made,  and 

that  these  two  persons  were  thus  disqualified,  this  would  make  three       bradt. 

▼otes  to  be  taken  off.  Then  it  is  necessary,  in  order  to  make  the 

requisite  alteration  in  the  poll,  that,  besides  these  three  votes  to 

be  taken  off  from  the  majority,  two  votes  should  be  added  to  the 

minority;  and  it  is  stated  that,  amongst  the  votes  rejected,  are 

unquestionably  to  be  found  three  votes  which  ought  to  have  been 

received ;  but  we  are  of  opinion,  that  the  relators  have  failed  to 

establish  a  right  to  add  any  one  of  these  three  votes.  The  first  is 

the  vote  of  McEnroe.   We  are  clearly  of  opinion  that  he  did  not 

show,  upon  the  face  of  the  rate-book,  that  he  was  properly  rated. 

We  have  already  stated  the  reason — namely,  that  he  did  not  show 

that  he  was  rated  in  respect  of  premises  within  the  borough,  occupied 

by  him,  to  the  net  annual  value  of  £4.     It  matters  not  how  largely 

he  may  be  rated  in  respect  of  land  in  other  parts  of  the  union  :  the 

qualification  must  be  within  the  limits  of  the  town  of  Kells ;  and  as 

no  such  qualification  appears,  he  is  not  qualified. 

Well  then  as  to  the  second  vote,  that  of  Lees ;  he  admitted  dis- 
tinctly that  he  had  demised  part  of  the  premises — he  admitted, 
therefore,  that  he  was  disqualified ;  and  why  should  we  send  this 
to  be  inquired  into  by  a  jury? 

As  to  the  third  vote,  that  of  John  Brady  ;  he  stated  that  he  had 
▼oted  before ;  and  are  we  to  allow  a  party,  whether  he  gave  such 
answer  from  motives  of  misrepresentation  or  even  by  mistake  at  the 
time  of  the  election,  afterwards  to  turn  round  (and  the  officer  having 
duly  discharged  his  duty,  and  rejected  him  upon  his  own  admission), 
are  we  to  set  aside  the  election,  because  he  now  comes  forward,  and, 
without  denying  the  fact,  says  he  made  a  mistake?  Are  we 
to  set  the  whole  matter  afloat  again  on  such  a  ground  as  that  ?  We 
cannot  do  it.  There  is  also  one  circumstance  which  weighs  moch 
with  us.  It  appears  upon  the  whole  examination,  that  the  Retaming- 
officer  has  acted  fairly  and  dispassionately,  and  we  see  no  grooDdi 
for  imputing  any  sinister  motives  to  him.  That  is  an  addidooal  resjoa 
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n.  T.  1858.  for  our  not  setting  aside  the  election,  and  disturbing  the  peace  of 

Qneen'iBmuk.    .        . 
^-     y  ■    '     the  place  again. 

^  We,  therefore,  refuse  to  grant  the  quo  warranto^  and  allow  the 

BiUBT.       cause  shown,  with  costs. 

The  parties  who  were  served  with  the  conditional  order,  and 

appeared  bj  Counsel  upon  this  motion,  must  have  their  costs. 


FBERiir,  J.,  concurred. 
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H.  T.  1858. 

£reA.  CAom. 


C^tbtqutv  tfjbamlier. 


GOVERN  V.  ROWLAND.* 

(Error  from  the  Court  of  Queen*»  Bench.)  j^e^^  3^ 

The  pleadings  are  foUj  set  out,  anie^  p.  218.     From  the  judgments  In  an  action 

,  of  trespaM,  tho 

then  pronounced,  a  writ  of  error  having  been  brought —  defendant  jna- 

tified,    rehinff 
on  a  dTil-bifi 

2>.  Lynch  (with  him  O'Driscoll),  for  the  plaintiff  in  error,  cited,  ^T^ffl? 
in  addition  to  the  cases  relied  on  in  the  argument  in  the  Court  ^ora.— Be- 
below,  1  Wms.  Sounds.,  p.  189;  Jones  v.  Owen  (a);     Condon  v.  P^ro?Ae*dS! 

Kingston  (b);  Longf.,  C.  £.,  2nd  ed.,  p.   47.  fendimtein  the 

avil-DiU     wai 
ont  of  the  ja- 
rifldiction    of 
BcUtersby  (with  him  •/.  A.  Curran),  for  the  defendant  in  error,  the  Assistant. 

Barrister,  and 
cited  the  following  additional  cases.  The  decision  of  the  Assistant-  that  service  of 
n  the    civil-bill 

Barrister,  as  to  the  due  service  of  the  process,  not  having  been  process    had 

Appealed  from,  is  conclusive,  and  not  examinable  in  this  Court:  effected;  and 

Robinson  v.  Lenaghan  (c) ;  Hilyard  v.  Day  (d).     The  Civil-bUl  Aadstot-B^! 

Court  is  a  Court  of  Record:  14  &  15  Ftc,  c.  57,  s.  97 ;  and  the  {^^•^[jriS 

decree  of  a  Court  of  Record  cannot  be  contradicted:  Co,  Litt.,  ^,,^1^^^ 

avil-bill    de- 

p.  260,  a ;  Rex  v.  Carlile  (e) ;  2  Smith,  L.  C,  4th  ed.,  p.  608 ;  cree,     under 

^  ^  which  the  ar* 

Mohns  V.    Werby  (f).     The   proceedings   of  Inftrior   Courts,  not  rest  had  been 

made,  instead 
being  Courts  of  Record,  are  examinable  in  the  Superior  Courts :  of  a  renewal  of 

a  former  de- 
cree.— Held, 
affirming  the  decision  of  the  Court  of  Queen's  Bench,  that  fraud  in  obtaining  die 
decree  could  not  be  relied  upon,  inasmudi  as  it  was  not  distinctly  alleged  upon  the 
pleadings ;  and  that  it  being  the  duty  of  the  Assistant-Barrister,  under  the  CiviU 
BiU  Act  (14  &  15  Vic.,  c.  57f  s.  65),  to  satisfy  himself  of  the  residence  of  the  de- 
fendants within  the  jurisdiction,  and  of  the  due  service  of  the  process,  the  decree,  not 
having  been  appealed  fh>m,  was  condusive. 

(a)  5  D.  &  L.  669.  (6)  7  Ir.  Jur.  247. 

(c)  2£xch.  333. 

(<0  1  Jo.  270 ;  cited  in  Coffee  v.  BahUy,       {e)  2  B.  &  Ad.  362. 

(f)  1  Lev.  76;  S.  C.  1  Sid.  94;  S.  C.  1  Keb.  355. 

*  Coram  Momahak,  C.  J.,  Figot,  C.  B.,  Ball,  Kboob  and  Christian,  JJ., 

Pennsfatheb,  Richards  and  Grbbnr,  BB. 
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GOVEBN 
BOWLAND. 


H.  T.  1858.   Thompson  v.  Blackhurst  {a) ;  Ferguson  v.  Mahon(b);  CatUfidd 

V.  Hutchinson  (c)  ;  but  the  principle  established  by  those  cases  does 
not  apply  to  the  present  case.  The  Civil-bill  Court  is  a  Court  of 
competent  jurisdiction ;  its  decree,  therefore,  is  final :  Mould  v. 
Jones  {d):  and  "if  an  inferior  tribunal  has  general  jurisdiction  of 
**  a  matter,  whatever  mistakes  that  tribunal  makes,  this  Court  will 
"  not  inquire  into  them ;"  per  Crampton,  J.,  in  Ex  parte  Henn{e)\ 
Re  Clarke  (f)^  judgment  of  Lord  Denman,  C.  J. ;  Ayrton  ▼.  il6- 
5o^^(^),  judgment  of  Patteson,  J.:  Noell  v.  Wells  {K)  ;  AlUn  v. 
M*Pherson  (i).  It  is  not  necessary  for  the  defendant  to  rejoin 
the  decree  as  an  estoppel :  2  Smithy  L,  C^  4th  ed.,  pp.  623,  624, 
citing  Tretntfan  v.  Lawrence  (k)  ;  1  Wms.  Saund,^  p.  326,  d^  n.  4 ; 
1  Chit.  PL,  5th  ed.,  pp.  634,  635  ;  Bowman  ▼.  Taylor  (/) ;  Lewis 
▼.  Willis  (m)  ;  Curtis  v.  Spitty  (it).  It  cannot  be  argued  that  the 
decree  was  obtained  by  fraud,  because  fraud  is  not  expressly  alleged 
upon  the  pleadings :  Jones  v.  Roberts  (p) ;  Beamonfs  ease  (p) ; 
Pease  v.  Naylor  (q)  ;  Moore  v.  Barlow  (r)  ;  Shedden  v.  P«- 
trich  {s) ;  Meddowcroft  y.  Huguenin  (t).  A  general  demurrer  is 
not  an  admission  of  facts  which  are  not  sufficiently  pleaded :  Weston 
V.  Carter  (u)  ;  Holford  v.  Piatt  {y)  ;  Zouch  y,  Bamjield  (k^.) 


D,  Lynch  replied. 


MONAHAN,  C.  J. 

We  entertain  no  doubt  in  this  case.   We  are  all  of  opinion,  that 
the  decision  of  the  Court  of  Queen's  Bench  was  quite  right.    With 


(a)  I  N.  &  Man.  266,  273. 

(c)  3  Ir.  Jur.  371. 

(e)  6  It.  Com.  Law  Rep.  239,  243. 

{g)  14  Q.  B.  1,  23. 


(6)  11  Ad.  &EL  179. 
(cO  5  Q.  B.  469. 
09  2  Q.  B.  619,  633. 
{h)  1  Ley.  235,  236. 


(0  5  Beay.  469 ;  S.  C,  on  appeal,  1  H.  L.  Gas.  191. 


(A)  2Ld.Ra7.  1049,  1051. 

(m)  I  Wils.  314. 

(o)  2  Or.  &  M.  219. 

(7)  5  T.  R.  80. 

(s)  1  Macq.  H.  L.  Gas.  555,  615. 

(m)  1  Sid.  9,  10. 

{w)  1  Leon.  75,  77. 


(0  2  Ad.  &  EL  27a 
(n)  1  Bing..  N.  G.,  15. 
(p)  Lat.  111. 
(r)  Nap.  C.  B.,  Uted.,  131. 
(0  4  Moo.  P.  C.    386. 
{v)  2RoUe,22. 
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respect  to  the  question  of  fraud,  we  are  of  opinion  it  is  not  raised  H.  T.  1858. 

in  the  case.  If  it  were  intended  to  raise  any  such  question,  it  should     ^-^->^ > 

have  been  distinctly  aUeged  tbat  the  decree  was  fraudulently  obtained.  "^^^^ 
The  case  being  therefore  free  from  the  allegation  of  fraud,  we  con-  bowi^and. 
aider  the  65th  section  of  the  Civil-biU  Act  conclusive  on  the  other 
points  in  the  case.  Under  that  section,  it  was  the  duty  of  the 
Assistant-Barrister,  before  pronouncing  his  decree,  to  be  satisfied  of 
the  residence  of  the  defendants,  or  of  their  having  a  shop  or  place 
of  business  within  the  jurisdiction  of  the  Court,  as  required  by  the 
Act ;  and  also  that  process  was  duly  served  on  them,  as  required  by 
the  Act.  And  we  are  of  opinion  that  the  decree  of  the  Assistant- 
Barrister,  unappealed  from  and  unreversed,  is  conclusive  evidence 
that  the  same  was  proved  to  his  satisfaction ;  especiaUy  in  a  case  like 
the  present,  where,  by  the  residence  of  two  of  the  defendants  within 
the  county,  the  case  was  one  over  which  the  Assistant-Barrister  had 
jurisdiction,  at  all  events  as  against  those  so  resident. 

The  judgment  of  the  Court  of  Queen's  Bench  will,  therefore,  be 
affirmed,  with  costs. 
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H.  T.  1858. 

Exeh,  Cham. 


with  there. 


M'ANDREW  V.  THE  ROYAL  IRISH  BEET-ROOT  SUGAR 
AND  SDGAR  REFINING  COMPANY.* 

(Ermr  from  the  Qtieen'M Bench.) 
Feb.  3.  ''  ^ 

Upon  error  be-  Lv   this  case   an  action  had   been  broaght  for   goods  sold  and 

ing     brought, 

and  the  jndg.  delivered,  and  goods  bargained  and  sold.    Upon  the  trial,  before 

Court   below    Lefroj,  C.  J.,    at  the  Sittings  after  Easter  Term  1857»  a  verdict 

Coutof  Ex^  ^"^^^  found  for  the  plaintiff;  and  the  learned  Judge  having  refused 

^umW   haa  ^  respite  execution,  the  amount  recovered  in  the  action,  toge- 

no  jnrisdiction  ther  with  the  costs,  was  paid  by  the  defendants.     The  exceptioDS 
to  award  resti-  ^  r  j  r 

tntion,  but  will  which  had  been  taken  at  the  trial  were  overruled  by  the  judgment 
remit  the  re- 
cord to  the     of  the  Court  of  Queen's  Bench  (a) ;  but  upon  error  being  brought, 
Court  below, 
to  be  dealt     that  judgment  was  reversed  by  the  Court  of  Exchequer  Chamber  (&), 

and  a  venire  de  novo  awarded. 

Macdonogh  (with  him  D.  3PCau$land)  now  applied  for  an  order 
for  restitution  of  the  sum  which  had  been  paid  to  the  plaintiff  in  the 
action,  and  for  the  costs  of  the  proceedings  in  error.  Under  the 
former  practice,  this  application  should  have  been  made  to  the  Court 
below:  Archb.  PraCj  8th  ed.,  p.  511;  but  a  difficulty  is  now 
caused  by  the  effect  of  the  Common  Law  Procedure  Act  1853, 
ss.  177,  178,  and  the  Common  Law  Procedure  Act  1856,  ss.  42,  48. 
— [Greene,  B.  The  fact  of  payment  is  not  upon  the  record  before 
this  Court ;  the  record  concludes  with  the  judgment  of  the  Court 
below.] — The  question  is,  do  the  Common  Law  Procedure  Acts 
transfer  the  powers  of  the  Court  below,  in  this  matter,  to  the  Court 
of  Error  ? — [Pigot,  C.  B.  The  Court  of  Error  is  not  the  Court  of 
Appeal ;  the  judgment  given  by  the  Court  of  Appeal  is  similar  to 
the  judgment  given  by  the  Court  below. — Monahan,  C.  J.    This 

(a)  9  Ir.  Jur.  326.  (6)  10  Ir.  Jur.  218. 

*  Coram  Monahan,  C.  J.,  Pigot,  C.  B.,  Ball,  Keogh,  and  Christian,  JJ.> 
and  Pennefatheb,  Bichabdb  and  Gesene,  BB. 
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proceeding  is  bronght  forward  by  saggestion  of  error,  and  not  by  H.  T.  1858. 

way  of  appeal.    The  Common  Law  Fh>cecliire  Amendment  Act     ^ — ^^v— — ^ 

1856  makes  the  Exchequer  Chamber  a  Court  of  Appeal  for  the 

purposes  of  that  Act ;  but  the  difficulty  is,  has  this  Court,  sitting  as  beet  sugar 

a  Court  of  Error,  the  power  to  order  restitution  ?    The  Judges  of 

the  Queen's  Bench,  when  they  get  back  the  record,  will  have  full 

power  to  make  the  order.] 

B.  Hayes  and  J.  F,  Tawmendj  contra. 

Per  Curiam, 

The  right  judgment  of  this  Court  is  in  the  common  form,  namely, 
that  the  judgment  of  the  Court  below  be  reversed,  and  a  venire  de 
novo  awarded ;  and  that  the  defendants  be  restored  to  all  that  they 
have  lost. 

Ordered  accordingly. 


Note. — ^The  record  haying  been  remitted  to  the  Court  of  Queen's  3ench,  it 
was  now  ordered  by  that  Court,  that  the  ram  and  costs  be  lodged  in  Court,  to 
abide  the  result  of  the  venire  de  novo  ;  the  attorney  for  the  plainti£b  undertaking 
to  raceiTB  notice  of  any  proceedings  in  respect  of  the  sum  so  lodged. 


E.  T.  1858. 
Qtteen'sBmoh 
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H.  T.  1858. 

Exch,  Cham, 


BRADFORD,  in  Error, 
THE  DUBLIN  AND  KINGSTOWN  RAILWAY  CO.* 

(Error  from  the  Court  of  Common  Pleas.) 
Jan.  26,  27. 

Under  a  deed  In  this  case  an  action  of  ejectment  on  the  title  had  been  brongbt  by 
by  the  Com-  the  defendants  in  error  (the  pkintiffs  below),  to  recoYor  possession 
the  Incumber-  of  12  perches  and  8;^  yards  (or  thereabouts)  of  land,  situate  in  tbe 
Conrt,  certain  P<^^  of  Monkstown  and  countj  of  Dublin. 
^^*"^cSSto  "^"^  ^^^^^  ^^  *"®^  ^^^'®  Monahan,  C.  J.,  at  the  Nisi  PrioB 
den^ed^   d"  S^**^g®  •^^  Trinity  Term  1867;  and  the  plaintiffs  gave  in  evi- 

oertain  leases  dence  an  indenture  of  lease,  bearing  date  March  the  10th,  1829) 
were  conreyed 

to    the    pur-  whereby  Lord  De  Vesci  demised  to  Edward  Armstrong,  his  exeeu- 
chaser,     and 

the  deed  con.  tors,  administrators  and  assigns,  for  the  term  of  ninety-nine  years, 
tained  the  fol- 
lowing exoep-  ftii  undivided  moiety  of  the  dwelling-house  and  premises  then  in 

cepting   alBo    ^^^  possession  of  the  latter,  containing  67  feet  in  front  and  327 

theieo^con-^    in  depth,  bounded  by  certain  abuttals  set  forth  in  the  lease,  and 

porXMfmdd^  subject  to  the  yearly  rent  of  £20  sterling.      They  also  proved 

Seireaboute       soother  lease  of  the  other  undivided  moiety  of  the  same  premises, 

S^^^bU   **^d  ^^^^    ^  Edward  Armstrong,  his  executors,  administrators  and 

Kingstown        assigns,  by  Lord  Longford  and  others,  of  the  same  date,  for  a 
fiailwaj  *  (re- 

senring  a  rijght  similar  term  and  at  the  same  yearly  rent.    It  was  admitted  on  both 
of  way),  "situ- 
ate in  the  town  sides  that  the  Railway  mentioned  as  one  of  the  abuttals  m  those 
■of  Kingstown, 

Sarish    of 
[( 


[onkstown  and  county  of  Dublin,  and  described  in  the  annexed  map,  with  the 
spurtenances."  The  map  included  a  portion  of  the  12  perches  and  3^  yards. — 
teld,  that  there  being,  irrespectiye  of  tne  map,  an  adequate  description  of  what 
as  intended  to  pass  under  the  deed,  tiie  subsequent  description  appearing  on  the 
face  of  the  map,  being  at  variance  wi^  the  former  description,  might  be  rejected,  on 


was  intended  to  pass  under  the  deed,  the  subsequent  description  appearing  on  the 
face  of  the  map,  bein^  at  variance  wi^  the  former  description,  might  be  reiected,  on 
the  principle  "Jfalsa  demonatratio  non  nocet"  and  that  it  was  the  duty  of  the  Judge 


to  admit  evidence  dehore  the  deed,  for  the  purpose  of  identif^ng  the  particular 
portion  described  in  tiie  words  of  the  deed. — [Pigot,  C.  B.  dvbUante,'] 

•  Coram  Lefrot,  C.  J.,  PiooT,  C.  B.,  Perbin,  J.,  Pbnnkfathbb,  Bichaw>* 
and  Greene,  BB. 
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deeds  was  an  old  tramway,  that  had  been  suce  removed.      A  H.  T.  1858« 

^  Exeh,  Cham, 

warrant,  under  the  seal  of  the  DnUin  and  Kingstown  Railway 

Company,  directed  to  the  Sheriff  of  the  county  of  Dublin,  dated 
24th  June  1836,  was  also  given  in  evidence,  reciting  the  intention 
of  the  Company  to  take  part  of  the  premises  comprised  in  the  above 
leases,  and  requiring  the  Sheriff  to  empanel  a  Jj^ry  to  assess  the 
sums  to  be  paid  for  the  purchase  of  the  lands  so  intended  to  be 
taken  by  them ;  and  they  also  proved  an  inquisition  made  accord- 
ingly, dated  the  11th  of  July  1836,  by  which  the  jury  found  that, 
under  the  above  leases,  the  premises  marked  No.  4  on  a  map 
attached  to  the  inquisition,  and  containing  12  perches  and  3^  yards, 
had  been  so  demised  to  Edward  Armstrong ;  and  further,  that  a  sum 
of  £40  purchase-money  and  six  pence  damages  ought  to  be  paid 
by  the  Company  to  Edward  Armstrong  for  the  premises  marked 
No.  4 ;  and  they  also  proved  a  deed  poll  executed  to  the  Company 
by  Edward  Armstrong,  whereby  he  granted  to  them  the  above 
piece  of  ground,  containing  12  perches  and  3^  yards,  and  marked 
No.  4  on  the  map  annexed  to  the  inquisition,  for  all  his  estate 
therein.  This  conveyance  was  not  registered.  The  plaintiffs  then 
proved  that  they  had,  under  the  latter  deed,  entered  into  possession, 
and  erected  the  southern  boundary  wall  of  the  Railway  across  the 
northern  extremity  of  the  lot  of  ground  so  taken  under  the  in- 
quisition, and  that  there  were  on  the  northern  side  of  that  wall, 
within  the  Railway,  70  superficial  feet,  and  at  the  southern  side 
of  the  wall,  outside  the  Railway,  about  11  perches  and  25  yards 
of  this  piece  of  ground. 

The  defendant  admitted  that  he  was  in  possession  of  a  portion 
of  the  premises  marked  No.  4  on  the  inquisition  map,  situated 
outside  the  southern  wall  of  the  Railway,  and  also  admitted  demand 
of  possession  by  the  Company,  and  refusal  by  him,  and  founded  his 
title  upon  a  deed  of  conveyance,  bearing  date  the  7th  of  July  1852, 
and  executed  to  him  by  the  Commissioners  of  the  Incumbered 
Estates  Court,  by  which,  after  reciting  the  leases  of  1829,  they 
granted  to  the  defendant  the  premises  comprised  in  those  leases, 
"except  as  therein  is  excepted,  and  excepting  also  that  portion 
VOL.  7.  79  L 
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H.  T.  1858.  "thereof  containing  12  perches  and  3 J  yards,  or  thereaboats,  and 
^  '  "  traversed  by  the  Dublin  and  Kingstown  Railway ;  and  excepting 
"  always  unto  the  Commissioners  of  Kingstown  Harbour  firee  liberty 
"of  ingress,  egress  and  regress  through  and  along  that  portion 
"  of  the  said  premises  upon  the  map  hereunto  annexed,  marked 
"  as  No.  4,  for  tihe  purpose  of  repairing  and  cleansing  their  sewer, 
"situate  in  the  town  of  Kingstown,  parish  of  Monkstown  and 
"county  of  Dublin,  and  described  in  the  annexed  map,  with  the 
"  appurtenances,''  for  the  residue  of  the  term  of  ninety-nine  years, 
subject  to  the  rents  and  covenants  contained  in  the  leases  of  1829* 
A  memorial  of  this  deed  was  registered  in  1852.  An  agreement 
between  John  Armstrong  and  the  Commissioners  of  Kingstown 
Harbour  was  also  proved,  entitling  them  to  a  right  of  way  through 
the  land  in  his  possession.  It  was  admitted  that  the  portion  of  the 
premises  lying  outside,  and  to  the  south  of  the  Railway  boundary 
wall,  and  which  was  the  subject-matter  of  the  action,  had  been 
for  several  years  waste  and  uninclosed,  and  also  that  the  Harbour 
[  Commissioners  ^had  built  two  walls,  forming  the  eastern  and 
western  boundaries  of  the  land  sought  to  be  recovered  and  other 
premises. 

At  the  close  of  the  trial,  his  Lordship  informed  the  jury,  first, 
that  according  to  the  true  construction  of  the  deed  of  1862,  the 
premises  comprised  in  and  delineated  on  the  map  annexed  thereto 
were  thereby  conveyed  to  the  defendant,  although  they  included 
a  portion  of  the  premises  taken  by  the  plaintiffs  under  the  inqui- 
sition and  deed  of  1836. 

Secondly,  that  the  conveyance  of  1852  was  valid  and  effectual, 
for  the  purpose  of  conveying  to  the  defendant  the  premises  thereby 
expressed  to  be  conveyed,  and  that  the  defendant  was  entitled  to 
hold  them  as  against  the  plaintiffs,  and  that  the  latter  were  not 
entitled  to  the  premises  expressed  to  be  conveyed  to  the  defendant 
by  the  deed  of  1852,  or  to  any  part  thereof. 

Thirdly,  that  upon  the  evidence  and  admissions  Of  plaintifib' 
Counsel,  the  premises  sought  to  be  recovered  by  the  plaintiffs  were 
comprised  in  and  constituted  part  of  the  lot  No.  4,  on  the  map 
attached  to  the  conveyance  of  1852  ;  and  therefore  his  Lordship 
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directed  a  verdict  for  the  defendant.     To  these  directions  the  plain-  H.  T.  1858. 

'  KirA    Cham. 

tiffs*  Counsel  took  the  following  exceptions :— First,  as  to  the  first  >■  .\  ./ 
direction;  requiring  his  Lordship  to  inform  the  jury  that,  under  the 
deed  of  1852,  the  Commissioners  did  except  from  the  grant  thereby 
made  io  the  defendant  that  portion  of  the  premises  taken  by  the 
plaintiffs  under  the  inquisition  and  deed  of  18S6,  containing  12 
perches  and  3^  yards,  or  thereabouts,  and  did  not  convey  to  the 
defendant  any  portion  of  these  premises,  although  a  portion  of  them 
was  included  in  the  map  attached  to  the  conveyance  of  1852. 

Secondly,  as  to  the  second  direction ;  requiring  his  Lordship  to 
inform  the  jury  that,  even  although  the  conveyance  of  1852  pur- 
ported to  convey  to  the  defendant  the  premises  sought  to  be 
recovered  by  the  plaintiffs,  yet  that  it  could  not  have  that  effect, 
the  same  having  legally  vested  in  the  plaintiffs  under  the  inquisition 
and  deed  of  1836,  notwithstanding  the  non-registry  of  the  latter 
deed,  and  the  due  registry  of  the  former. 

Thirdly,  as  to  the  third  direction  ;  ^requiring  his  Lordship  to 
direct  a  verdict  for  the  plaintiffs,  it  being  a  fact  admitted  by  the 
defendant  that  the  premises  sought  to  be  recovered  by  the  plaintiffs 
formed  portion  of  the  premises  taken  by  the  plaintiffs  under  the 
inquisition  and  deed  of  1836;  but  his  Lordship  refused  to  alter  his 
original  charge. 

These  exceptions  having  been  argued  before  the  Court  of  Com- 
mon Pleas,  that  Court  pronounced  judgment,  allowing  the  first  and 
third  exceptions,  and  awarding  a  venire  de  novo  .*  and  a  writ  of 
error  having  been  brought — 


Fitzgibbon  and  Henderson  appeared  on  behalf  of  the  plaintiff 
in  error. 

Hayes  and  ShaWy  on  behalf  of  the  defendants  in  error. 


The  following  cases  were  cited  : — Dawson  v.   M^Intire  (a)  ; 
Doe  d.  Smith  v.  Galloway  (b) ;  Llewellin  v.  The  Earl  of  Jersey  (c) ; 

(a)  12  CI.  &  Fin.  151. 

(6)  5  B.  &  Ad.  43;  S.  C,  2  Ney.  &  Man.  240. 

(c)  II  M.  &W.  189. 
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H.  T.  1858.  Doddington'i  ea»e  (a) ;  Slukefy  v.  Sutler  (6) ;  BuUen  v.  Den- 
Exch.Cham.  ^^^  ^^^  ^  ^^  Touch.,  p.  100 ;  Dawiie^e  ease  (d) ;  Rex  v.  Bui- 
BRADFORD    ^^^  ^^^ .  ErHngtoH  V.  JBorA^  0,  />er  Perrin,  J. ;  Burton  on 

D.  &  K.      Real  Property,  p.  170,  2nd  ed. ;  HMmrd  ▼.  Johtuo»(g). 
^o.yiA.T.  (jur.  ad.  vult. 


Jan.  27* 


Lrfroy,  C.  J.,  delivered  the  judgment  of  the  Court. 

In  this  case  we  are  of  opinion  that  the  judgment  of  the  Court 
of  Common  Pleas  should  be  affirmed. 

This  is  an  action  of  ejectment  on  the  title,  brought  by  the  Dublin 
and  Kingstown  Railway  Company,  to  recover  a  certain  quantity  of 
land  adjoining  their  Railway.  It  appears  that  the  land  which  is  the 
subject-matter  of  this  action  was,  together  with  other  premises, 
demised  to  one  Edward  Armstrong  by  Lord  DeVesci  and  Lord  Long- 
ford, in  the  year  18299  for  a  term  of  ninety-nine  years.  The  land  so 
demised  was  set  out  by  abuttals ;  and  there  is  one  fact  admitted  by 
both  parties,  viz.,  that  the  Railway  mentioned  in  the  demise  as  a 
boundary  was  an  old  tramway  which  has  been  since  removed, 
and  since  the  removal  of  which  the  present  Railway  has  been 
constructed. 

We  next  come  to  the  demise  made  by  Armstrong  to  the  Railway 
Company ;  but  preparatory  to  that  demise,  we  have  the  warrant  of 
the  Company,  stating  their  claim  to  take  a  certain  portion  of  the 
lands  so  demised  to  Armstrong,  and  requiring  the  Sheriff  to  empanel 
a  jury  for  the  purpose  of  assessing  the  sum  to  be  paid  by  the  Com- 
pany for  the  portion  of  land  required  by  them ;  and  which  was 
subsequently  specified  as  No.  4,  on  the  face  of  the  inquisition,  in  a 
map  attached  thereto.  This  portion  of  land  appears  to  have  been 
surveyed  and  valued  under  the  inquisition,  and  precisely  tallies  in 
description  with  the  exception  in  the  conveyance  from  the  Incum- 
bered Estates  Court,  under  which  the  defendant  claims.  We  then 
have  a  deed  poll,  executed  to  the  Company  by  Armstrong,  for  the 


(a)  2  Rep.  33,  a. 
(c)  5  B.  &  C.  842. 
(c)  Taunt.  80. 


(6)  Hob.  171. 
((f)  3  Rep.  10,  a. 
Cf)  6  It.  Com.  Law  Rep.  330. 
(s)  3  Taunt.  220. 
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purpose  of  carrying  into  effect  the  inquisition,  by  conveying  to  them  H.  T.  1858. 

Eseek,  Cham, 
all  his  estate  in  that  portion  of  ground  so  valued  by  the  jury,  marked     * ^r— — ^ 

BBAOFOKD 

in  the  map  or  plan  as  No.  4,  and  described  in  the  deed  as  containing  ^ 

12  perches  and  3J  yards.  d.  &  k. 

All  these  matters  were  given  in  evidence  on  the  part  of  the 
plaintiffs  below,  without  any  objection,  and  upon  this  they  rested 
their  case. 

No  suggestion  was  made  on  the  other  side  as  to  the  existence  of 
any  other  parcel  of  ground,  to  which  the  evidence  so  given  could  be 
referred. 

The  defendant,  on  the  other  hand,  made  title  under  a  conveyance 
from  the  Commissioners  of  the  Incumbered  Estates  Court. 

What  then  does  their  conveyance  import  to  do  ?  Does  it  import 
to  grant  these  12  perches  and  3^  yards  ?  No  such  thing ;  it  imports 
to  convey  that  which  was  the  subject-matter  of  the  sale,  namely, 
Armstrong's  interest  in  the  remainder  of  these  premises ;  but  not  the 
Company's  small  interest  in  12  perches  and  3^  yards  which  he  had 
previously  conveyed  to  the  Railway  Company.  That  is  all  that  the 
deed  of  the  Commissioners  imports  to  convey,  and  therefore  it  refers 
to  the  lands  demised  to  him,  and  to  the  map  No.  4,  excepting  there- 
out these  12  perches  and  ^  yards.  Now  it  appears  to  me  that  the 
words  of  the  exception  are  as  plain  as  the  words  of  the  grant.  Can 
it  be  contended  or  implied  that  the  grantee  in  a  deed  can  take 
under  the  terms  of  the  grant  the  very  subject-matter  of  the  excep- 
tion ?  I  admit  that  if  the  subject-matter  of  the  exception  was  of 
such  a  nature  as  that  neither  by  description  or  matter  of  fact  it 
could  be  ascertained  or  established,  it  must  go  for  nothing.  But  is 
that  the  case  in  either  of  these  particulars  ?  In  the  first  place,  we 
have  the  exact  quantity  of  land  described  in  the  documents  given  in 
evidence  by  the  plaintiffs,  with  all  precision,  as  being  vested  in 
them.  If  it  be  said  that  this  exception  be  void  for  want  of  subject- 
matter,  that  is,  no  doubt,  a  good  rule ;  but  can  it  be  said  to  apply  in 
this  case,  with  all  this  evidence  before  us?  Can  it  be  contended 
that  the  plaintiffs  have  not  shown  distinctly  the  subject-matter  to 
which  they  claim  title  ?   There  may  be  some  difficulty  in  the  execu- 
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H.  T.  1858.  tion  of  the  habere — ahhiNigh  I  do  not  anticipate  that  sneh  will  be 

s^^^ '     the  case — ^but  the  plaintift  are  clearly  entitled  to  a  verdict  and 

judgment,  upon  their  own  showing;  and  the  question  is,  whether 
D.  &  K.  this  right  has  been  taken  from  them  ?  The  Commissioners^  by  the 
'  description  of  the  land  in  their  conveyance^  import,  beyond  all  doubt, 
to  grant  the  estate  which  Armstrong  held — with  this  qualification, 
that  the  defendant  was  not  to  take  aujrthing  more  than  Armstrong 
had  or  held;  and  they  use  these  words: — ''Excepting  also  that 
*'  portion  thereof  containing  12  perches  and  3;^  yards,  or  thereabouts, 
"and  traversed  by  the  Dublin  and  Kingstown  Railway.'*  Is  it 
possible,  with  such  evidence,  that  any  doubt  can  arise  upon  the 
construction  of  these  words  ?  The  evidence,  instead  of  raising  an 
ambiguity  as  to  this  portion  of  ground,  clearly  points  out  how  it  was 
to  be  ascertained,  by  showing  that  it  was  so  much  to  be  taken  out  of 
the  lands  originally  demised  to  Armstrong. 

Therefore,  the  more  reasonable  construction  of  the  language  of 
the  Commissioners  is,  that  they  intended  what  they  expressed, 
namely,  that  this  quantity  of  land  was  to  be  excepted  out  of  their 
grant  to  Bradford;  and  we  therefore  cannot  suppose  that  they 
intended  to  sell  this  property  according  to  the  map,  because  the 
description  in  the  map  does  not  carry  out  the  terms  of  the  contract 
between  the  parties.  But  upon  the  case  as  it  stands,  to  raise  any 
question  of  doubt  is  really  to  raise  it  gratuitously,  for  the  case  does 
not  furnish  any  material  for  ambiguity,  inasmuch  as,  by  the  rule  of 
law,  a  thing  which  is  once  described  with  certainty  is  not  to  be 
affected  by  a  subsequent  misdescription  of  the  same  thing.  **  Falsa 
dematutratio  non  nocet" 

There  is  no  ambiguity  in  the  deed — there  is  none  in  the  excep- 
tion ;  the  latter  is  as  definite  as  it  could  possibly  be ;  and  neither  the 
grant  nor  the  exception  require  anything  else  in  addition  to  what 
they  contain,  to  render  complete  the  description  of  the  property  which 
is  the  subject-matter  of  the  deed. 

I  therefore  concur  with  the  rest  of  the  Court  (except  the  Chief 
Babon,  who  entertains  some  doubt),  that  the  judgment  of  the  Court 
below  is  perfectly  correct  in  principle  ;  that  it  is  in  accordance  with 
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the  Id  tendon  of  the  parties,  and  that  it  will  carry  into  effect  the  H.  T.  1858. 

object  of  the  Commissioners,  which  was,  to  sell  this  property  con-  ^-  'y      * 

siBtently  with  the  rights  of  aU  parties,  rather  than  in  a  manner  ""^^^O"" 

prejudicial  to  the  rights  of  one  of  them.  d.  &  k. 

RAILWAY. 

FiooT,  C.  B. 

I  confess  that  I  have  some  doubts  as  to  whether  this  is  a  case 
in  which  extraneous  evidence  is  admissible  to  explain  the  terms  of 
a  written  instrument  (upon  the  ordinary  principle,  distinguishing 
patent  from  latent  ambiguities) ;  that  is  to  say,  whether,  in  the 
present  case,  the  extraneous  evidence  that  has  been  received  shows 
that  there  exists  such  a  doubt  as  that  it  may  be  explained  by  evi- 
dence dehors  the  deed  ? 

Judgment  affirmed. 
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is  entitled  to  put  an  end  to  the  ap- 
prenticeship, when  he  attains  that 
age,   but  must  give  to   his    master 

al 


634   ARRAY,  CHALLENGE  TO. 


BILL  OF  SALE. 


reasonable  DOtice  of  lib  intention  so 
to  do. 

The  absenting  of  himself  from  his 
master's  service  by  an  apprentice  is 
not  an  avoidance  of  the  apprentice- 
ship.    Q.  B.     Coghlan  y.  Callaghan 

291 
ARRAY,  CHALLENGE  TO. 
See  JuEY,  Special. 

ARREAR  OF  RATES. 
See  Registry  Appeal,  4. 

ARREST  OF  JUDGMENT. 
See  Towns  Improvement  Act,  1. 

ASSAULT  AND  BATTERY, 
See  Pleading,  2. 

ASSENT. 
See  Prescription. 

ASSIGNEE. 
See  Executrix  de  son  tort* 

'    ASSIGNMENT  OF  REPLEVIN 

BOND. 

See  Replevin  Bond. 

A  SSI  STANT-B  ARRISTER, 
JURISDICTION  OF. 

See  Civil-bill  Decree. 

ATTESTATION. 
See  Bill  of  Sale. 

ATTORNEY,  LIABILITY  OF. 
See  Practice,  14. 

AUCTIONEER. 
See  Practice,  13. 

AVERMENT  IN  PLEADING. 
See  Covenant,  &c 
Pleading,  8. 

AVOWRY. 
See  Replevin. 

AWARD,  JUDGMENT  ON. 
A  plaintiff,   having   marked  judgment 


upon  an  award,  became  insolvent ;  ^ 
but  no  suggestion  of  his  insolvenc]r^ 
was  entered  upon  the  record  of  the^j 
judgment.  The  defendant  having^  i 
been  subsequently  arrested,  under  ai^ 
ca,  sa,  upon  the  judgment,  the  Courtt'^-j 
set  aside  the  proceedings,  but  re — ^ 
strained  the  defendant  from  bringin) 
an  action.     C.  P.     Carolan  v.  Nola\ 

11 

BAIL. 

See  Practice,  20. 
Prisoner,  1,2. 

BILL  OF  EXCEPTIONS. 

See  Election  Law. 
Jury,  Special. 
Towns  Improvement  Act,  1 

BILL  OF  EXCBLAJJ^GE. 

See  Defence,  1. 
Forgery. 

M.,  the  holder  for  value  of  a  bill  o 
exchange,  sued  W.,  the  accommoda- 
tion acceptor,  who  pleaded  infancy. 
Notice  of  trial  was  served  in  1855, 
for  the  ensuing  Summer  Assizes,  but 
was  afterwards  withdrawn,  and  no 
further  proceedings  were  taken  for 
more  than  two  years.  W.,  in  order 
to  be  in  a  position  to  apply  for  a 
rule,  under  16  &  17  Vie^  c.  113, 
s.  106,  that  the  defendant  should 
recover  the  costs  of  the  action,  in 
default  of  the  plaintiff  proceeding  to 
trial,  obtained  a  conditional  order, 
pursuant  to  General  Rule  178,  for 
liberty  to  proceed.  The  defendant 
showed  cause,  upon  the  ground  that 
the  drawer  of  the  bill  had,  at  the 
time  of  the  indorsement,  represented 
to  him  that  the  defendant  was  of  full 
age. — Held,  that  the  defendant  was 
entitled  to  an  absolute  order,  under 
Rule  178,  in  order  that  he  might,  at 
all  events,  exercise  his  Common  Law 
right  of  taking  down  the  record  for 
trial  by  proviso.  C.  P.  Marsh  v. 
Williams  99 

BILL  OF  SALE. 
The  affidavit  required  by  the  17  &  18 


BONA  FIDES. 

Vie^  e.  55,  s.  1,  to  be  filed  with  the 
Master  of  the  Queen's  Bench,  upon 
the  registration  of  everjr  bill  of  sole, 
omitted  the  description  of  the  resi- 
dence and  occupation  of  one  of  the 
attesting  witnesses  to  the  bill  of  sale. 
— fftld,  that  the  bill  of  sale  was,  by 
reason  of  such  omission,  rendered 
void,  as  against  an  execution  credilor. 

Held  alto,-  that  such  descriptioa 
must  accompany  every  bill  of  sale  so 
registered,  whether  executed  by  a 
person  "  under  or  in  execution  of 
any  process,"  or  by  the  owner  of  the 
goods.  C.  P.  Fonblanqwe  t.  Lee  550 

BONA  FIDES. 

See    Sl^ADDER. 

BREACH  OF  CONTRACT. 
\.  contract,  in  order  to  be  binding,  must 
be  mutual,  and  capable  of  being  en- 
forced by  either  party. 


part  of  the  promises  to  be  pertbrmed 
by  the  defendant  is  illegal,  even 
though  the  consideration  on  the  purt 
of  the  plaintifi*  is  antainted  with 
illegality. 

A  promise  to  obtain  for  another 
the  office  of  post-master  is  illegal, 
within  the  meaning  of  the  49  O.  3, 
c.  126. 

The  Court  will  take  judicial  cog- 
nizance of  the  meaning  of  the  term 
"post-master."  C.  P.  Bourke  v. 
Blake  348 

CA.  SA. 
See  Award. 
J.  M.  was  arrested  by  the  Sheriff  of  D., 
under  a  ea.  ta^  at  the  suit  of  Hugh 
M.  T.,  and  was  thereupon  committed, 
by  the  Sheriff,  to  the  custody  of  the 
Marshal  of  the  Marshalsea,  upon  a 
warrant  describing  the  plaintiff  as 
Henry  M.  T.  The  prisoner  having 
filed  a  pauper  declaration,  pursuant 
to  5  &  6  Vie^  c.  95,  s.  7,  the  officer 


CERTIOBAEI.  685 

of  the  prison  thereupon  furnished  a 
list  of  detainers  to  the  Insolvent 
Court,  in  which  the  detaining  cre- 
ditor was  described  aa  "  Henry  \ "  and 
a  Gazette  notice,  pursuant  to  section 
8,  was  published  accordingly.  Hugh 
M.  T.  aflerwards  applied  to  the  In- 
solvent Court  for  leave  to  file  a  cre- 
ditor's petition,  which  was  refused, 
upon  the  ground  that  be  did  not 
appear  by  the  list,  as  furnished,  to 
be  a  detaining  creditor,  and  J.  M. 
was  accordingly  discharged.  The 
plaintiff  in  the  execution  having  sued 
the  Sheriff  for  breach  of  duty,  where- 
by the  prisoner  was  discharged  from 
custody: — Held,  on  demurrer,  that 
the  Insolvent  Court  ought  to  have 
permitted  the  actual  detaining  credi- 
tor, upon  proof  of  the  mianomer,  to 
have  filed  a  creditor's  petition ;  and 
that,  inasmuch  as  the  prisoner's  dis- 
charge was  not  the  necessary  conse- 
quence of  the  Sheriff's  mistake,  he 
was  not  liable  to  an  action.  C.  P. 
Tuite  V.  Handeock  356 

CA.  SA.  ISSUED  BEFORE  FI.  PA. 
OUT  OF  EETUEN. 
See  Pbacticb,  II. 

CANCELLING  WEIT. 
See  PaACTiCE,  11. 

CERTIFICATE  OF  AVERAGE 

PRICE  OF  CORN. 

See  Tithe  Bbrtchabos,  1. 

CERTIFICATE  OF  JUDGE. 
See  Praciice,  9. 

CERTIORARI. 

See  QoARTBR  Skssions,  1. 
I.  A  Magistrate  having,  on  the  hearing 
of  a  complaint  for  a  trespass  to  a  seve- 
ral fishery,  remained  on  the  Bench 
with  the  other  Magistrates  during  its 
progress,  admitting  that  he  was  inter- 
ested in  the  subject-matter  of  the 
complaint,  and  stating  from  the  Bench 
that  he  could  prove  that  other  per- 
sons than  the  person  complained 
against  bad  been  fioed  for  fishing  in 


636  CERTIORARI. 

the  loctu  IN  quo,  ond,  after  the  Court 
was  cleared  of  the  public,  remaining 
with  hia  brother  Magietrates  until  a 
decision  was  arrived  at — Held,  to 
have  acted  mistakenly  and  improper- 
W;  and  a  decision  come  to  by  the 
BfHich  of  Magistrates  under  such  cir- 
cumst&nces  is  censurable,  and  will  bu 
reviewed  in  this  Court.  Q.  B.  The 
Queen  v.  Mast!/  21 1 

2.  Upon  the  hearing  at  Petty  Sessions 
of  a  summons  against  P.,  lor  assault, 
L.,  who  hod  been  summoned  as  a 
witness,  attended,  but  the  presiding 
Magistrates,  being  of  opinion  that  L. 
was  also  a  party  to  the  assault,  erased 
L.'s  name  from  the  column  for  the 
names  of  witnesses  in  the  Petty  Ses- 
sions book,  and  inserted  it  in  that  for 
the  names  of  defendants ;  they  then 
received  evidence  against  L.,  and  < 
victed  and  sentenced  him  to  three 
weeks'  imprisonment. — Held,  that  the 
Magistrates  acted  withoutjurisdiction, 
there  having  been  no  previous  com- 
plaint against  L.,  and  a  certiorari  was 
therefore  granted  to  remove  the  con- 
viction and  proceedings  into  thi 
Court.  Q.  B.  The  Qiteen  v.  Jutlicet 
of  Queen't  County  438 

CHANGE  OF  RESIDENCE. 
See  Reoistrt  Appeal,  6. 

CHARTER-PA  RT  Y. 
See  Agbeeheht. 

CIVIL-BILL  ACT. 
See  Costs. 

CIVIL-BILL  DECREE. 
See  Trespass,  Justification  ot. 
In  an  action  of  trespass,  the  defendant 
justified,  relying  on  n  civil-bill  de- 
cree against  the  pliuntiff  and  two 
others. — Replication,  that  one  of  the 
defendants  in  the  civil-bill  wns  out  of 
the  jurisdiction  of  the  Assistunt-Bnr- 
rister,  and  that  service  of  the  civil- 
bill  process  had  not  been  duly  effected ; 
and  also  that  the  Assistant- Barrister 
had  been  induced  to  sign  an  original 


COMPOSITION  DEED. 

civil-biU  decree,  under  which  the  ar- 
rest had  been  made,  instead  of  a  ^ 
renewal  of  a  former  decree. — Held, 
affirming  the  decision  of  the  Court  of  ~% 
Queen's  Bench,  that  fraud  in  obtain-  ~ 
ing  the  decree  could  not  be  relied  ^ 
upon,  inasmuch  as  it  was  not  dis-  — 
tinct^  alleged  upon  the  pleadings ;  ^ 
and    that   it   being   the  duty  of  the  ^s 

Assistant-Barrister,  under  the  Civil- 

bill  Act  (14  &  15  Vic,  c  57,  s.  65)._, 
to  satisfy  himself  of  the  residence  o^b 
the  defendants  within  the  jurisdiction,.^^ 
and  of  the  due  service  of  the  p"-"" 
the  decree,  not  having  been  appealed^M 

from,  was  conclusive.     Ex.  Ch,     Go 

wrn  v.  Rowland  619^M 

CLERK    OF    TOWNS   COMMIS- 
SIONERS, ACTION  AGAINST. 
See  Towns  Improvekent  Act,  1.^ 

CLERK  OF  THE  PEACE. 
See  Begistrt  Afpeax,  2. 


See  Reqibtrk  Appeal,  4. 


An  affidavit  to  ground  an  order  for  a 
commission  to  examine  a  witness  re- 
sident out  of  the  jurisdiction,  on  the 
ground  that  the  party  whose  evidence 
is  required  is  unable  to  attend,  in  con- 
sequence of  ill  healtli,  must  be  posi- 
tive, and  one  on  inrormation  and 
belief  is  insiillicient.  Q.  B.  Boyei 
V.  Rosborough  17 

COMPENSATION. 
See  Railway    Woeis,     Isjcb? 

DONE  Bt. 

COMPOSITION  DEED. 
A  composition  deed  was  executed  by  an 
insolvent,  for  payment  of  his  creditors, 
which,  after  reciting  that  it  was  in- 
tended to  be  for  the  benefit  of  all  the 
creditors  named  therein,  assigned  the 
property  of  the  insolvent  to  a  trustee, 


CON-ACRE  LETTING. 


COURT  OF  EXCH.  CHAM.  637 


in  trust  to  pay  rateably  and  propor- 
tionably  *'  the  parties  hereto  who  shall 
execute  these  presents  within  one 
calendar  month  from  the  date  hereof." 
Seldj  that  this,  being  an  assignment 
in  trust  for  the  benefit  of  all  the  cre- 
ditors of  the  insolvent,  came  within 
the  definition  of  **  an  assignment  for 
the  benefit  of  the  creditors,"  in  the 
interpretation  clause  of  17  &  18  Ftc, 
c.  65 f  and  therefore  did  not  require 
registration.    C.  P.  Ashford  v.  Tuite 

91 
CON-ACRE  LETTING. 
See  Registry  Affeajl,  3. 

CONCURRENT  WRITS  OF  EX- 
ECUTION. 
See  Practice,  11. 

CONDITIONAL  PROMISE. 
See  Pleading,  7. 

CONSIDERATION. 
See  Breach  of  Contract. 

CONSTRUCTION. 
See  Lease,  2. 
Will,  2. 

CONTINUANCES. 
See  Tithe  Rentcuarge,  2. 

CONTINUING  GUARANTEE. 

A,  a  salesmaster,  in  Dublin,  having  deal- 
ings with  B,  received  from  C  a  letter 
of  guarantee  in  the  following  terms, 
viz. : — "  Sir,  I  hereby  guarantee  the 
payment  of  any  amount  of  goods  you 
may  give  to  B,  not  exceeding  £40 
sterling."  After  the  giving  of  the 
guarantee,  dealings  took  place  between 
A  and  B,  in  respect  of  which  A  re- 
ceived from  B  payments  exceeding 
£40 ;  but  at  the  time  of  bringing  the 
action,  B  owed  A  more  than  £40  on 
foot  of  subsequent  transactions.  Held, 
that  the  foregoing  document  contained 
a  continuing  guarantee,  and  that  A 
was  entitled  to  recover  to  the  extent 
thereof.  C.  P.  IfTielan  v.  Keegan  544 

CONTRACT. 
See  Breach  of  Contract. 


CONVICTION    WITHOUT    SUM- 
MONS. 

See  Certiorari,  2. 

COPY. 
See  Stamp. 

CORONER. 
See  JuRTy  Special. 

COSTS. 

See  Practice,  8,  9,  14. 

Rule  to  Discontinue,  Re- 
gistry OF. 
Setting  aside  Proceedings. 
Towns  Improvement  Act,  2. 

A  contractor  for  the  execution  of  certain 
works  at  a  Military  Barracks,  occupy- 
ing a  shed  or  office  in  the  Barracks,  for 
the  purpose  of  those  works,  has  not  a 
residence  there,  within  the  meaning 
of  the  CivU-biU  Act. 

The  97th  section  of  the  Common 
Law  Procedure  Act  1856,  with  re- 
spect to  costs,  where  the  parties  reside 
within  the  jurisdiction  of  the  Civil- 
bill  Court,  is  to  be  construed,  with 
reference  to  the  word  "reside,"  by 
the  69th  section  of  the  Civil-bill  Act. 
E.    Butler  v.  Corcoran  276 

COUNSEL,  APPEARANCE  BT. 
See  Practice,  1. 

COUNT  FOR  INTEREST. 
See  Defence,  3. 

COUNTY  CESS. 
See  Towns  Improvement  Act,  2. 

COURT  OF  EXCHEQUER  CHAM- 
BER, JURISDICTION  OF. 

Upon  error  being  brought,  and  the 
judgment  of  the  Court  below  reversed, 
the  Court  of  Exchequer  Chamber  has 
no  jurisdiction  to  award  restitution, 
but  will  remit  the  record  to  the  Court 
below,  to  be  dealt  with  there.  Ex.  Ch. 
M^ Andrew  v.  Royal  Irish  Beet-root 
Company  622 


688 


COVENANT. 


DEED- 


COVENANT,  COLLATERAL  AND 
DEPENDENT. 

In  an  action  upon  a  covenant  dependent 
on  the  interest  granted  bj  a  lease  "  for 
99  years,  provided  the  lessor's  interest 
should  so  long  continue" — Held^  that 
the  summons  and  plaint,  stating  the 
demise  merelj,  was  sufficient,  without 
averring  the  continuance  of  the  in- 
terest, which  is  to  be  presumed  until 
the  contrary  be  shown. 

Semble. — The  non-execution  of  a 
lease  by  the  lessor  is  a  good  defence 
to  an  action  on  a  covenant  to  pay 
rent ;  aliier  of  a  collateral  covenant. 
E.    Baffle  v.  Monk  279 

CRIMINAL  INFORMATION. 
See  Practice,  12. 

Suitor  Conducting  his  own 
Case. 

CROSS  DEMURRERS. 
See  Practice,  6. 

CURRENCY. 
See  Tithe  Rentcharoe,  1. 

DEATH  OF  DEFENDANT. 
See  Practice.  5. 

DECISION  OF  BARRISTER. 
See  Registry  Appeal,  5. 

DECLARATION  OF  VACANCY. 
See  Towns  Commissioners  Act. 

DECREE,  CIVIL-BILL. 
See  Civil-bill  Decree. 

DECREE,  REGISTRATION  OF. 
See  Statutable  Mortgage. 

DEED,  EFFECT  OF. 

John  Trench  the  elder,  being  seised  as 
tenant  in  tail  of  the  lands  of  C,  by 
marriage  settlement  of  the  28th  of 
February  1804  conveyed  the  lands 
to  trustees,  '*  to  hold  the  said  pre- 
mises unto  the  said  (trustees),  and  to 
the  survivor  of  them,  and  to  the  heirs 


of  such  survivor,  for  and  during  ibe 
term  of  500  years,  to  the  use  of  Jobn 
Trench  for  life ;  and,  in  case  there 
was  issae  of  both  the  bodies  of  John 
Trench  and  Mary  his  wife,  then  to 
the  use  of  the  eldest  son  for  life." 
There   was    indorsement    of  livery; 
the  deed  was  not  enrolled,  and  the 
trustees,  who  were  not  relatives  of  the 
parties,  never  entered  into  poesessioD. 
Hubert,  the  eldest  son,  became  of  age 
in  1827,  andy  between  that  period  and 
1833,  he  and  his  father  respectivelj 
confessed  several  separate  judgments. 
On  the  marriage  of  Hubert,  the  lands 
were  re-settled  by  a  deed  of  2nd  of 
March    1834,   by  which  John  and 
Hubert  conveyed  the  lands  to  trus- 
tees,   upon   the  uses  following,  Vitj 
to  permit  Hubert  to  receive  the  issoes 
and  profits  of  three-fourths,  and  John 
of  one-fourth,   of  the  lands,  daring 
their  respective  lives;  and  in  case 
there  should  be  issue   male  of  said 
marriage,  then  to  the  use  of  the  el- 
dest son  for  life.     In  1836,  John  and 
Hubert  created  a  rentcharge,  to  se- 
cure certain  of  the  said  judgments; 
and,  in  1842,  Hubert  confessed  ano- 
ther  judgment.       There  was    issue 
John  Trench  the  younger.    John  the 
elder  died  in  1848.     Hubert  died  in 
1853,   having   previously   taken  the 
benefit  of  the  Insolvent  Act    John 
the  younger,  who  was  a  minor,  en- 
tered,  claiming   under   the  deeds  of 
1804  and  \S3^.— Held,  that  the  deed 
of  1804  could  not  operate  to  pass  a 
freehold  estate,  but  that  its  effect  was 
to  create  immediately  a  term  of  500 
years  ;  that  the  deed  of  1834  operated 
as   a  grant  of  the  reversion  of  the 
term,  which   nevertheless   continued 
subsisting   until  disaffirmed  by   the 
issue  in  tail ;  that  the  entry  of  John 
the  younger,  claiming  under  the  deed, 
had   not  the  effect  of  avoiding  the 
term,  and  that  as  he  had  a  beneficial 
interest   in  one  of  the  trusts  of  the 
term,  and  was  a  purchaser  for  value, 
the  judgment  creditors  had  no  right 
against  his  life  estate,  under  the  3  &  4 
Vic,  c.   105,  8.  22.      C.  P.      In  re 
Trench  338 


DEED,  i&c. 

DEED,  DESCRIPTION  IN. 
See  Evidence. 

DEFAMATION. 
See  Pbobuse. 

DEFENCE. 
See  Covenant,  Collateral  and 
Dependent. 
Payment    of    Money  into 

Court. 
Pleading,  1,  4. 

1.  Defence  to  an  action  on  a  bill  of 
exchange,  by  the  drawer  against  the 
acceptor,  alleging  that  he  did  not 
pass  any  bill  of  exchange  to  the 
plaintiff  on  a  day  named,  nor  at 
any  other  time,  set  aside.  Q.  B. 
McDonnell  v.  Birch  26 

2.  To  a  summons  and  plaint,  alleging 
that  the  plaintiffs  and  A  B,  deceased, 
by  deed,  demised  certain  premises  to 
the  defefendant  for  a  certain  term, 
and  that  during  the  term  A  B  died, 
and  the  right  to  the  premises,  subject 
to  the  lease,  became  vested  in  the 
plaintiffs,  and  that  the  defendant 
committed  waste  on  said  premises 
during  the  term  ;  the  defence  averred 
that  no  right  of  A  B,  by  virtue  of 
said  deed,  survived  to  the  plaintiffs. 
— Heldy  on  demurrer,  that  this  de- 
fence was  bad,  as  raising  an  imma- 
terial issue. 

It  is  too  late  to  object,  on  the 
argument  of  a  demurrer,  that  the 
paper-books  for  the  Judges  were  not 
made  up  within  six  days  after  the 
filing  of  the  demurrer,  as  required 
by  the  50th  General  Order.  Q.  B. 
De  Burgh  v.  Thomson  32 

3.  To  a  count  for  interest  in  a  summons 
and  plaint,  a  defence  that  no  interest 
accrued  due  or  became  payable  for 
the  forbearance  of  money,  &c.,  as  in 
plaint,  was  Held  a  good  defence,  and 
not  amounting  to  the  general  issue. 
E.    Kelly  Y.Duffy  36 

DEMISE. 

See  Covenant  Collateral. 
Landlord  and  Tenant,  1, 2. 


DEVISE. 


639 


DEMURRER. 

See  Ca.  Sa. 

Defence,  2. 

Disturbance   of  Right  of 

Way. 
Landlord  and  Tenant,  1. 
Pleading,  2,  3,  8. 
Practice,  4,  6,  16. 
Probuse. 
Scire  Facias. 
Slander. 

Towns  Commissioners  Act. 
Trespass. 

In  an  action  against  C.  Q.,  for  work 
and  labour  for  J.  Q.,  deceased,  at  his 
request,  and  for  money  paid  for  J.  Q. 
in  his  lifetime,  and  at  his  request,  the 
writ  of  summons  and  plaint  in  the 
title  of  the  cause  in  the  margin  de- 
scribed C.  Q.  as  executrix  of  J.  Q., 
deceased,  and  by  the  plaint  *<  the  said 
C.  Q."  was  summoned  to  answer  the 
complaint,  &c. — Heldy  upon  demurrer, 
that  C.  Q*  ought  to  have  been  de- 
scribed in  the  body  of  the  plaint  as 
the  executrix  of  J.  Q.,  deceased,  and 
that  the  description  in  the  title  of  the 
cause  did  not  cure  the  omission.  Q.  B. 
Stephenson  v.  Quin  314 


DEMURRER  TO  REPLICATION. 
See  Practice,  16. 

DEPOSIT. 
See  Practice,  13. 

DEPUTY,  RETURNING-OFFI- 

CER. 

See  Election  Law. 


DESCRIPTION. 
See  Deed. 

Demurrer. 


DEVISE. 

See  Manorial  Lands. 
Will,  1. 


640       DISCRETION,  &c. 

DISCRETION  OF  MAGIS- 
TRATES. 
See  Prisoner,  1. 

DISTURBANCE  OF  RIGHT  OF 

FERRY. 
See  Ferrt,  Right  of. 

DISTURBANCE  OF  RIGHT  OF 

WAY. 

In  an  action  for  the  disturbance  of  a 
right  of  way,  the  plaint  stated  that 
*'  the  defendant  wrongfully  and  inju- 
riously kept  and  continued  a  certain 
vicious  and  dangerous  dog  upon  the 
lands  of  the  said  defendant,  and  close 
to  the  said  way,  so  that  the  plaintiff 
and  his  family,  &c.,  could  not  safely 
or  securely,  or  without  dread  or  ap- 
prehension, pass  and  re-pass  along 
such  way,  whereby  plaintiff  was 
greatly  disturbed  in  the  use  of  the 
same." — Held  bad,  on  demurrer,  for 
not  averring  that  the  defendant  knew 
that  the  dog  was  of  a  vicious  and  mis- 
chievous nature,  or  that  he  kept  it 
upon  the  way,  or  under  such  circum- 
stances as  to  cause  reasonable  danger 
or  apprehension  in  the  use  of  the  way. 

Leave  to  amend  the  plaint  refused. 
Q.  B.     Grainger  v.  Finlay  417 

DOCUMENTS,  PROOF  OF. 
See  Jury,  Special. 

DOUBLE  MATTER. 
See  Practice,  19. 

EASEMENT. 
See  Prescription. 

EJECTMENT. 
See  General  Orders. 
Lease,  1. 
Practice,  3,  17. 

L  A  lease,  granted  in  excess  of  a  leasing 
power,  but  operating  in  Equity,  under 
the  12  &  Id  Ftc,  c.  26,  s.  2,  as  a  con- 
tract for  a  grant  of  a  valid  lease,  pur- 
suant to  the  power,  is  not  an  equitable 
defence  to  an  ejectment  on  the  title. 


ELECTION  LAW. 

under  the  Common  Law  Procedu 
Act  (Ir.)  1856,  s.  85. 

Semble. — An  agreement  for  a  k 
is  not  an  equitable  defence  to  an  ejeo — ^ 
ment  on  the  title,  within  the  meanii 
of  that  section. 

Dictum  of  Craufton,  J.,  in  Tu 
ner  v.  M^Auley  (6  Ir.  Common  La^^- 
Rep.,  257),  observed  upon.     Coi 
Cham.     Deering  v.  Lawler  3; 


2.  The  plaintiff,  in  an  action  of  ej< 
ment  upon  the  title,  had,  prior  to  ic^t 
termination  of  the  tenancy  of  the  de- 
fendant  (who  was  a  yearly  tenant^, 
by  notice  to  quit,  demised  the  lan^ 
to  D.  for  the  year  succeeding  the  de- 
fendant's tenancy.     The  plaintiff  ms 
unable  to  induce  D.  to  join  him  in  ihe 
ejectment  as  co-plaintiff,  and  had  been 
threatened  by  D.'s  attorney  (who  was 
also  attorney  for  the  defendant)  with 
legal  proceedings,  for  breach  of  agree- 
ment   The  defendant  alleged  that  he 
had  a  good  defence  to  the  action  (in- 
dependent of  the  tenancy  of  D.),  but 
refused  to  disclose  the  nature  of  it 
Motion  to  stay  the  defendant  from  re- 
lying on  D/s  tenancy,  as  being  merely 
a    temporary    bar,    granted.    C.  F* 
Olden  Y.  Stokes  602 

ELECTION  LAW. 

A  deputy,  appointed  by  a  Returning- 
officer,  under  the  13  &  14  Ftc,  c  68, 
s.  14,  is  not,  by  virtue  of  such  appoint- 
ment, an  independent  functionary,  but 
remains,  during  the  continuance  of  the 
election,  subject  to  the  supervision, 
and  under  the  control  of,  and  is  bound 
to  act  upon,  the  instructions  from  time 
to  time  given  to  him  by  such  Betom: 
ing-officer.  Therefore,  when  at  an 
election  a  deputy  so  appointed  im- 
properly rejected  the  plaintiff's  vote, 
the  defendant,  as  Retuming-officer, 
though  called  upon,  refusing  to  review 
the  decision  of  his  deputy,  or  to  hear 
the  matter  discussed  before  him,  on 
the  ground  that  he  had  no  jurisdiction 
under  the  Act  of  Parliament,  is  liable 
in  an  action  for  such  rejection  of  the 
plaintiff's  vote  by  his  deputy. 


ELECTION  LAW. 


EVIDENCE. 


641 


A  refusal  to  nonsuit  is  not  the 
ground  of  an  exception.  An  excep- 
tion lies  to  any  rule  made  by, the 
Judge  at  the  trial,  or  to  what  he  says 
in  bis  charge,  or  any  part  of  it ;  but 
not  to  what  he  does  not  say  or  refuses 
to  say.  The  exception  should  be  for 
misdirection^  not  for  non-direction. 
The  refusal  of  the  Judge  to  withdraw 
from  the  consideration  of  the  jury 
evidence  not  objected  to  at  the  time 
of  its  reception  is  not  the  ground  of 
an  exception.  Q.  B.  Sedley  v. 
BPGowan  427 

ELECTION  OF  TOWNS  COM- 
MISSIONEBS. 

See  Towns  iMFRovEBiENT  Act,  2. 

EMBARRASSING  DEFENCE. 
See  Practice,  13. 

ENGLISH  COMMISSIONERS, 
JURISDICTION  OF. 

le  Court  of  Queen's  Bench,  in  appoint- 
ing Commissioners  in  England  for  the 
Irish  Common  Law  Courts,  does  not 
limit  them  to  a  particular  place  within 
the  district  for  which  they  are  ap- 
pointed.    Q»  B.     In  re  Miller        5 

ENROLMENT. 
See  Deed,  Effect  of. 

EQUITABLE  DEFENCE. 

See  Ejectment,  1. 
Pleading,  6. 
Practice,  3,  21,  22. 

>  an  action  for  £102.  10s.,  for  the  rent 
of  a  house,  the  defendant  pleaded 
(by  way  of  defence  on  equitable 
grounds)  a  parol  agreement  between 
the  plaintiff  and  defendant,  in  pur- 
suance of  which  the  plaintiff  had 
accepted  judgment  by  consent,  in  an 
action  of  ejectment  for  the  house,  for 
non-payment  of  £93.  15s.,  the  rent 
due,  and  had  taken  possession  of  the 
bouse,  and  also  of  certain  fixtures, 
goods  and  chattels,  the  property  of  the 
defendant,  which  fixtures,  &c.,  toge- 
ther with  the  defendant's  interest  and 


good-will  in  the  house,  being  of  the 
value  of  £200,  it  was  agreed  should 
be  sold  on  behalf  of  the  plaintiff,  and 
the  balance,  after  deducting  £93. 15s., 
due  for  the  arrears  of  rent,  paid  over 
to  the  defendant;  and  the  defendant 
averred  that,  owing  to  the  plaintiff's 
neglect,  the  sale  never  took  place. — 
ffeldf  that  this  defence  was  not  such 
an  equitable  defence  as  is  contem- 
plated by  the  Common  Law  Procedure 
Amendment  Act  (Ireland)  1856. 

SembUj  an  equitable  defence,  within 
the  meaning  of  that  statute,  must 
afford  materials  to  the  Court  for  doing 
complete  and  final  justice  between  the 
parties.     Q.  B.    Daniel  v.  BtCarthy 

23 

ERASURES. 
See  Practice,  15. 

ERROR. 

See  Court  op  Exchequer  Cham- 
ber, Jurisdiction  of. 

ESCHEAT. 
See  Manorial  Lands. 

ESTATE  TAIL. 
See  Will,  1. 

ESTOPPEL. 
See  Civil-bill  Decree. 

Landlord  and  Tenant,  2. 

EVICTION  BY  TITLE  PARA- 
MOUNT. 

See  Pleading,  1. 

EVIDENCE. 
See  JuRT,  Special. 

Registry  Appeal,  5. 
Stamp. 

Under  a  deed  of  conveyance  by  the 
Commissioners  of  the  Incumbered  Es- 
tates Court,  certain  lands  and  pre- 
mises therein  described  as  demised 
under  certain  leases  were  conveyed  to 
the  purchaser,  and  the  deed  oontained 
the  following  exception : — «*  excepting 
also  that  portion  thereof,  containing 

BL 


642  EXCEPTION. 

12  perches  and  3^  yards,  or  there- 
abouU,  traversed  bj  the  Dublin  and 
Kingstown  Railway "  (reserving  e 
right  of  way),  "  situate  in  the  town  of 
Kingstown,  pariah  of  Monkstown  and 
county  of  Dublin,  and  described  in  the 
annexed  map,  with  the  appurtenan- 
ces." The  map  included  a  portion  of 
the  12  perches  and  3^  yards. — Held, 
that  there  being,  irrespective  of  the 
map,  an  adequate  description  of  what 
was  intended  to  pass  under  the  deed, 
the  subsequent  description  appearing 
onthetsce  of  the  map,  being  at  variance 
with  the  former  description,  might  be 
rejected,  on  the  principle  "faUa  de- 
moiutratio  non  noeet,"  and  that  it  was 
the  duty  of  the  Judge  to  admit  evi- 
dence dehors  the  deed,  for  the  purpose 
of  identifying  the  particular  portion 
described  in  the  words  of  the  deed. — 
[PiaoT,  C.  B.,  dubitante-^—Ex.  Ch. 
Bradford  i.  The  Dublin  and  Kings- 
town Railway  Company  024 

EXCEPTION. 
Ste  Election  Law. 

Incdmbebxd  EsTa.TEs  Con- 
vet  A  RCEB. 

Jdbt,  Special. 

Towns  Imfrovehert  Act,  1. 

EXCLUSIVE  OCCUPATION. 
■See  Begistrs  Appeal,  7. 

EXECUTION  CREDITOR. 
See  Bill  of  Sale. 

EXECUTION. 
See  Ca.  Sa. 

EXECUTOR. 
See  Demcreeb. 

EXECUTRIX  DE  SON  TORT. 
Upon  the  death  of  A,  a  yearly  tenant  of 
land,  B,  his  widow,  remained  in  pos- 
session of  the  land,  made  use  of  the 
slock  thereon,  and  employed  the  pro- 
duce of  the  land  to  maintain  the  stock ; 
she  also  paid  rent  which  had  accrued 
due  prior  to  the  death  of  A,  and  pro- 


FI.  PA. 

mised  to  pay  that  which  became  dne 
afker  hia  death,  but  failed  to  doeo-, 
she  also  paid  other  debts  of  A,  sod 
upon  a  ^e  of  the  lessor's  inUrat 
in  the  Incumbered  Estates  Coon, 
attorned  by  deed,  as  tenant  to  tbe 
purchaser. — Held,  that  E  was  execu- 
trix de  ton  tori  of  A,  and  as  Bach 
liable  in  an  action  for  use  and  octii- 
pation  for  the  rent  which  became  doe 
after  the  death  of  A.  Q.  B.  Arm- 
itrong  v.  J^Inerhei^  296 

EX  OFFICJO  INFORMATION. 
Where  it  appears  clearly  by  the  affidavit!, 
that  a  fair  and  impartial  trial  caimol 
be  had  in  the  coun^  in  which  tbe 
offence  charged  in  tbe  information  hia 
been  committed,  the  Court  has  jaiii- 
diction  to  change  the  place  of  Iml 
from  that  county  to  any  other  coantj 
which  it  may  consider  to  be  conveniait 
and  proper,  and  whereby  the  end*  of 
justice,  not  only  as  regards  the  Croira, 
but  also  as  regards  the  defendant, 
may  be  more  effectually  attained,  ind 
will  permit  a  suggestion  to  be  entered 
un  tbe  record  for  that  purpose.  Q.  B. 
The  Queen  v.  Conway  507 

FERRY,  RIGHT  OF.  . 
Certain  Companies  were  appointed  by 
26  G.  3,  c.  58  (Ir.J,  for  building  and 
maintaining  a  bridge  over  the  river 
Suir,  at  Waterford ;  and  they  hid 
power  to  charge  tolls,  to  purchase  snd 
erect  H  ferry.  The  Waterford  and 
Limerick  Railway  construcled  theit 
terminus  at  a  place  wicbin  the  limiti 
of  the  ferry,  and  carried  pas9en|eii 
and  goods  which  came  by  their  Railwaj 
over  the  river,  within  the  ferry  limiU, 
but  did  not  charge  any  extra  &rt 
for  so  doing. — ffeld,  that  this  wss  s 
disturbance  of  the  right  of  ferry,  and 
of  the  toll,  and  that  the  case  was  pro- 
perly left  to  the  jury,  on  the  evidence^ 
to  say  if  such  disturbance  were  proved. 
Q.  B.  Leamy  v.  Waterford  end 
Limerick  Railway  Company         27 


FILING  REPLICATION. 


IMMATERIAL  ISSUE.    643 


FILING  REPLICATION,  NOTICE 
-       NECESSARY. 

In  the  Court  of  Queen's  Bencb,  liberty 
to  file  a  replication  must  be  on  notice. 
Q.  B.    Dee  v.  Dee  323 

FORGERY. 

The  forging,  in  Ireland,  of  an  indorse- 
ment upon  a  bill  of  exchange  drawn 
abroad  upon  a  person  resident  in 
Ireland,  payable  to  the  order  of 
a  person  resident  in  Ireland,  and 
also  payable  in  Ireland,  is  an  offence 
within  the  39  G".  3,  c.  63.  A  bill  of 
exchange  set  out  in  an  indictment 
for  forging  the  indorsement  thereon 
purported  to  be  drawn  in  "  Philadel- 
phia."— Heldy  that  the  Court  would 
not  presume  that  Philadelphia  was 
not  the  name  of  a  place  in  Ireland. 
Or.    Ap.    The  Queen  v.  Roberts  325 

FRAUD. 
See  Civil- BILL  Decree. 

FRAUDS,  STATUTE  OF. 

A  was  appointed  agent  and  bailiff  by  B, 
in  1845,  at  a  yearly  salary  of  £20.  In 
1851  (£100  being  then  due  for  arrears 
of  the  salary),  A  also  became  yearly 
tenant  of  land  to  B,  at  a  rent  of  £17. 
4s.  lid.;  and  a  verbal  agreement  was 
entered  into  between  A  and  B,  by 
which  the  annual  rent  was  to  be  re- 
tained by  A  in  part  payment  of  the 
arrears  of  his  salary,  and  of  the  future 
gales  thereof. — Held^  that  this  agree- 
ment was  within  the  Statute  of  Frauds 
(7  W,  3,  c.  12,  s.  2),  as  it  was  not  to 
be  performed  within  one  year  from 
the  making  thereof. 

Semhle^TlLQ  possibility  of  an  agree- 
ment being  performed  within  a  year 
is  not  sufficient  to  exempt  it  from  the 
operation  of  the  Statute  of  Frauds, 
8. 2,  if  in  its  terms  it  is  not  intended  to 
be  performed  within  a  year  from  the 
making  thereof.  Q.  B.  Tiemey  v. 
Marshall  308 

FRONT  DOOR,  EXCLUSIVE 
RIGHT  TO. 
See  Registbt  Appeal,  7. 


GARNISHEE. 
See  Practice,  1,  2. 

GARNISHEE  ORDER. 
See  Practice,  10. 

GENERAL  ISSUE. 

See  Defence,  3. 
Pleading,  5. 

GENERAL  ORDERS. 

See  Bill  of  Exchange. 
Defence,  2 
Practice,  15. 

Where  a  case  is  made  out  to  the  satis- 
faction of  the  Court,  the  stringency  of 
the  4th  General  Order  of  the  22nd  of 
January  1856  will  be  relaxed. 

Thus,  in  an  ejectment  for  non-pay- 
ment of  rent,  the  attorney  for  the 
plaintiff  having  made  an  affidavit  in 
the  terms  of  that  Order,  the  Court 
dispensed  with  the  allegation  in  the 
process-server's  affidavit  of  service, 
*'  that  he  knows  not  of,  and  does  not 
believe  that  there  is,  any  person  other 
than  those  who  have  been  served,  who 
is  a  tenant  under  the  lease  or  instru- 
ment sought  to  be  evicted,"  &c ;  and 
allowed  judgment  to  be  marked  against 
five  persons,  not  served  with  the  sum- 
mons and  plaint,  who  were  resident 
out  of  the  jurisdiction,  and  appeared, 
by  a  search  in  the  registry,  to  have 
an  interest  in  the  premises  the  subject 
of  the  ejectment,  they  having  by  letter 
disclaimed  all  interest  therein.  Q*  B. 
Henderson  v.  Hickson  34 

GROWING  CROPS  INCLUDED 
IN  GENERAL  DEMISE. 

See  Landlord  and  Tenant,  2. 

GUARANTEE. 
See  Continuing  Guarantee. 

ILLEGAL  CONSIDERATION. 
See  Breach  of  Contract. 

IMMATERIAL  ISSUE. 
See  Defence,  2. 


644  IMPROPER  DISMISSAL. 

IMPROPER  DISMISSAL  OF 
OFFICER. 

See  Towns  Improvement  Act,  1 . 

INCORRECT  COPY. 
See  Pbactice,  14. 

INCUMBERED  ESTATES  CON- 
VEYANCES. 

Under  a  deed  of  convejance  by  the 
Commissioners  of  the  Incumbered 
Estates  Court,  certain  lands  and  pre- 
mises therein  described  as  demised 
under  certain  leases  were  conveyed  to 
the  purchaser,  and  the  deed  contained 
the  following  exception : — *'  excepting 
also  that  portion  thereof,  containing 
12  perches  and  3^  yards,  or  there- 
abouts, traversed  by  the  Dublin  and 
Eongstown  Railway*'  (reserving  a  right 
of  way),  **  situate  in  the  town  of 
Kingstown,  parish  of  Monkstown,  and 
county  of  Dublin,  and  described  in  the 
annexed  map,  with  the  i^purtenances." 
The  map  included  a  portion  of  the  1 2 
perches  and  3^  yards. — ffeld,  that 
there  being,  irrespective  of  the  map, 
an  adequate  description  of  what  was 
intended  to  pass  under  the  deed,  the 
subsequent  description  appearing  on 
the  face  of  the  map,  being  at  variance 
with  the  former  description,  might  be 
rejected,  on  the  principle  ^*falsa  de- 
monstratio  non  noeei,"  and  that  it  was 
the  duty  of  the  Judge  to  admit  evi- 
dence dehors  the  deed,  for  the  purpose 
of  identifying  the  particular  portion 
described  in  the  words  of  the  deed. 
\Errington  v.  Rarke  acted  upon.] 
C.  P.  Dublin  and  Kingstown  Rail- 
way  Company  v.  Bradford  57 

INDEMNITY. 
See  Practice,  8. 

INDENTURES,  VOIDABLE  AT 
TWENTY-ONE. 

See  Affrentice. 

INDORSEMENT  OF  DATE  OF 
SERVICE. 

See  Practice,  23. 


JURY,  SPECIAL. 

INFANCY. 
See  Bill  of  Exchahoe. 

INFORMATION. 
See  Towns  lacPROYEMiEVT  Act,  2. 

INJUNCTION. 
See  Ejectment,  2. 

INSOLVENCY. 
See  Award. 

CoBiFOSITION  DbXD. 

INSOLVENT  COURT. 
See  Ca.  Sa. 

INSPECTION  OF  DOCUMENTS. 
See  LiBXL,  1. 

INTEREST. 
See  Defence,  3. 

INTERLINEATIONS. 
See  Practice,  15. 

JOINT  OCCUPATION. 
See  Registry  Appeal,  1. 

JOINT-STOCK  COMPANY. 
See  Procedure  Act. 

Public  Officers,  Right  of 
Action  bt. 

JUDGMENT. 
See  Award. 
Deed. 

Monet  Paid,  Action  fob,  2. 
Practice,  21. 
Statutable  Mortgage. 

JURAT. 
See  Practice,  15. 

JURY,   SPECIAL. 

The  array  of  a  special  jury  panel  ww 
challenged  because  the  jury  were  re- 
turned and  summoned  without  any 
precept  issued  by  the  Judges  of  Assize, 
or  under  the  hand  of  any  Judge  of 
any  of  the  Superior  Courts  at  Dublio; 


JURY,  SPECIAL. 

and  secondly,  becauK  tfae  jury  were 
not  returned  or  summoned  by  tlie 
Sheriff  of  said  county.  The  plaintiff, 
by  hie  counterplea,  alleged  the  making 
of  a  Judge's  order  for  the  attendance 
of  one  of  the  Coronera  before  the 
Master  of  the  Queen's  Bench,  to 
enable  the  Master  to  ballot  for  a 
special  jury,  in  accordance  with  tlie 
former  practice  existing  before  the 
16  &  17  Vie^  c.  113.  The  counter- 
plea  averred  the  balloting  for  and 
reduction  of  the  list  of  names  so 
drawn  ;  that,  by  a  certain  writ  issued 
out  of  said  Court,  and  under  their 
seal,  directed  to  said  Coroners,  they 
were  commanded  "  to  have  before  the 
Justices  of  the  Queen's  Courts,  on  the 
day  named,  or  before  one  of  the  Jus- 
tices appointed  to  hold  the  Assizes  in 
and  for  K.,  if  they  should  come  he- 
fore,  &c.,  the  said  jurors,  &C.,  and  that 
they  were  summoned  accordingly." 
The  dafeudants  replied  to  the  coun- 
terplea that  Ihe  order  bad  been  made 
tn  invitot,  notwithstanding  their  pro- 
test. The  plaintiff  having  demurred 
to  this  replication,  the  challenge  was 
overruled,  and  an  exception  was  ac- 
cordingly taken. — Seld,  that  by  reason 
of  the  order  to  strike  a  special  jury 
according  to  the  former  practice,  the 
provisions  of  the  Common  Law  Pro- 
cedure Amendroenl  ^ct,  1855,  s.  109, 
relative  to  the  issuing  of  a  precept, 
did  not  apply  to  the  cose  of  a  jury  so 
summoned. 

ffeld  aliOt  that  there  is  nothing  in 
the  3  &  4  W.  4,  o.  91,  or  in  the  Com- 
mon Law  Procedure  Amendment  Act, 
to  deprive  the  Coroner  of  his  Com- 
mon Law  function  of  acting,  in  place 
of  the  Sheriff,  in  the  summoning  of 
juries,  whether  common  or  special, 
where  the  Sheriff  is  under  disability. 

Hetd  alto,  with  reference  to  an  ob- 
jection that  it  did  not  appear  that  the 
writ  of  habeat  corpora  juralorum  was 
preceded  by  a  writ  of  venire  faeieu, 
that  even  assuming  the  omission  to  be 
material,  it  was  only  ground  of  error, 
but  not  of  challenge. 


UNDLOKD,  to.       au 

In  the  coarse  of  the  trial,  the  plain- 
tiff read  in  evidence  the  following  do- 
cuments ;  first,  an  attested  copy  of  an 
affidavit  sworn  by  one  of  the  defend- 
ants, in  a  petition  matter,  in  the  In- 
cumbered Estates  Court  j  and  second- 
ly, an  office  copy  of  objections,  verified 
by  a  solicitor  on  behalf  of  the  defend- 
ants. The  evidence  was  objected  to, 
upon  the  ground  that  the  plaintiff  had 
not  proved  the  petition  in  said  matter, 
so  es  to  give  the  Court  jurisdiction ; 
and  also,  that  the  objections  bad  not 
been  signed. 

ffeld,  that  these  documents  were 
admissible,  as  admissions,  without 
proving  the  proceedings  in  the  matter. 

Held  also,  that  the  agency  of  the 
■olicitoi',  who  verified  the  objecdons, 
not  being  disputed,  the  defendants 
were  bound  by  his  acts  in  relation 
thereto. 

Qwere^— Whether  the  overruling  of 
a  challenge  to  the  array  can  be  made 
the  subject-matter  of  an  exception  ? 
C.  P.     Earl  o/Aldborouffh  r.  Bland 
671 
JURISDICTION  OF  QUARTER 
SESSIONS. 
See  TiTHK  Rbmtcharoe,  2. 

JUSTICES  OF  PEACE,  ACTION 
AGAINST. 

In  an  action  against  a  Justice  of  the 
Peace,  it  is  necessary,  under  the  pro- 
visions of  12  Vic,  c.  16,  s.  9,  that  the 
name  and  place  of  abode  of  the  plain- 
tiff's attorney  should  appear  on  the 
back  of  the  notice  of  action  (when  the 
notice  of  action  has  been  served  by 
the  attorney)  i  and  it  is  not  sufficient 
that  they  should  appear  in  the  body 
or  at  foot  of  it. — (Eeooh,  J,,  ditten- 
tiente).—C.  P.  Collint  v.  Hunger- 
ford  581 

JUSTIFICATION. 
See  Befl,kvin. 

LANDLORD  AND  TENANT. 

1,  A  tenant  pw  auter  vie  demised  to 
another  for  one   year   certain,  and 
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afterwards  from  year  to  year,  should 
the  lessee  so  desire,  during  the  conti- 
nuance of  the  lessor's  term. — Held^ 
such  a  letting  as  came  within  the 
terms  of  the  Apportionment  Act, 
23  &  24  G.  3,  c.  46.  E.  Kennan  v. 
Brennan  268 

2.  A  demise  of  lands,  simply  (without 
exceptions),  operates  to  pass  the  crops 
then  growing  thereon.  Where  a  for- 
mer tenant  was  entitled  to  the  growing 
crops  as  emblements,  and  the  landlord, 
after  making  such  demise,  purchased 
that  former  tenant's  rights: — Held^ 
that  he  could  not  derogate  from  his 
own  grant,  and  was  estopped  by  the 
demise  from  saying  that  the  crops  did 
not  belong  to  the  new  lessee.  £. 
Copley  Y.  Enright  393 

LAST  FOUR  DAYS  OF  TERM. 
See  Practice,  12. 

LEASE. 
See  Landlord  and  Tenant,  2. 

1.  A  lease  for  lives  contained  the  fol- 
lowing exception : — *'  Excepting  and 
reserving  unto  the  said  (lessor)  all 
mines,  minerals  and  other  royalties 
whatsoever,  with  liberty  to  search  for, 
dig,  raise,  manufacture  on  the  pre- 
mises, and  carry  away  the  same." — 
Held,  not  to  include  open  limestone 
quarries  which  the  lessee  had  been  in 
the  habit  of  working. 

■ 

Semble. — Ejectment  was  not  the 
proper  remedy  of  the  lessor  in  this 
case,  but  either  to  remove  the  lime- 
stone himself,  or  bring  trover  for  it 
when  removed  by  the  lessee.  C.  P. 
Broum  Y.  Chadwick  101 

2.  The  word  "  release,"  in  the  8  &  9  Vic, 
c.  106,  s.  3,  is  to  be  construed  as 
bearing  its  ordinary  meaning,  and 
therefore,  under  the  provisions  of  that 
statute,  every  lease,  required  by  law 
to  be  in  writing,  must  be  made  by 
deed.     C.  P.     Oilman  v.  Crowly  557 

LIABILITY. 
See  Monet  Paid,  1. 


LIBEL. 

LIABILITY  OF  AUCTIONEER. 
See  Practice,  13. 

LIBEL. 

1.  In  an  action  of  libel,  for  articles  pub- 
lished in  a  newspaper,  the  defendant 
is  not  entitled,  on  motion,  to  an  in- 
spection of  the  articles  on  which  the 
motion  is  founded.  Q.  B.  Fiidey 
v.  Lindsay  1 

2.  In  an  action  for  libel,  the  sommonB 
and  plaint  alleged  that  R.  (the  plain- 
tiff), who  was  the  apprentice  of  Y., 
an  attorney  in  an  action  then  pending, 
had  made  an  affidavit,  to  be  used  on  a 
motion  in  the  latter  action  ;  and  that 
K.  (the  defendant)  had  falsely  and 
maliciously  written  a  letter  to  V., 
stating  that  R.  had  in  bis  affidavit 
disclosed  a  conversation  that  had  taken 
place  between  R.  and  K.,  and  had 
suppressed  the  truth  and  asserted 
what  was  false  by  his  affidavit ;  with 
the  following  inuendo,  *' meaning 
thereby  th^t  the  plaintiff  had  been 
guilty  of  perjury,  by  wilfully  sap- 
pressing  the  truth  and  asserting  false- 
hood,** &c. 

The  defendant  pleaded  that  he  was 
attorney  for  the  other  party  in  the 
action  in  which  the  motion  was  pend- 
ing, and  that  he,  believing  that  the 
affidavit  did  not  truly  represent  what 
had  occurred,  and  contained  reflec- 
tions injurious  to  himself,  wrote  the 
letter  in  question,  for  the  purpose  of 
correcting  the  averments  in  the  affi- 
davit, and  preventing  its  being  used 
on  the  motion  ;  and  that  he  wrote  the 
letter  believing  it  to  be  true,  and 
bona  fide,  and  without  malice  in  fact  i 
— Held,  to  be  a  privileged  commo- 
nication. 

Held  also,  that  although  the  de- 
fence did  not  in  terms  admit  that  the 
defendant  believed  the  plaintiff  to 
have  been  guilty  of  perjury,  as  com- 
plained of  in  the  summons  and  plaint, 
it  was  sufficient  upon  demurrer. 

Held  also,  that  expressions  used  in 
excess  of  what  the  occasion  warranted 
will  not  of  themselves  divest  the  com- 


LIBEL. 
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munication  of  the  privilege  which  it 
would  otherwise  possess,  although  they 
may  he  used  as  evidence  of  malice  in 
fact.     C.  P.     Buckley  v.  Kieman  75 

3.  The  plaintiff  being  about  to  contract 
marriage  with  £.  D.,  a  letter  was 
written  by  the  defendant,  who  was 
a  first  cousin  and  intimate  friend  of 
£.  D.y  to  a  sister-in-law  of  E.  D.,  in 
which  the  defendant  stated  that  she 
had  been  informed  by  a  person,  who 
was  first  cousin  both  of  the  defendant 
and  also  of  £.  D.,  of  certain  facts 
injurious  to  the  character  of  the 
plaintiff,  and  requesting  that  the  per- 
son to  whom  the  letter  was  addressed 
should  communicate  these  facts  to  a 
brother  of  E.  D.,  or  to  E.  D.  herself, 
and  that  she  might  make  what  use 
she  thought  fit  of  the  letter,  in  order 
that  inquiries  might  be  made  relative 
to  the  character  x)f  the  plaintiff. — 
Held^  to  be  a  privileged  communica- 
tion. 

Held  alsOy  that  the  fact  of  the  let- 
ter having  been  written  to  a  third 
person,  and  not  to  E.  D.  herself,  and 
the  direction  to  the  former  to  make 
what  use  she  thought  fit  of  it,  did  not 
divest  it  of  the  privilege,  but  might  be 
matter  for  the  jury  from  which  to 
infer  mala  fides,  C.  P.  Atkinson 
V.  Congreve  109 


LIMITATIONS,  STATUTE  OF. 
See  Pleading,  7- 

LIVERY  OF  SEISIN. 
See  Deed,  Effect  of. 

LODGMENT  OF  MONEY, 
EFFECT  OF. 

See  Towns  Impeovement  Act,  L 

LOST  BILL. 
See  Practice,  8. 

LOST  UNSTAMPED  ORIGINAL. 
See  Stamp. 

MAGISTRATE   INTERESTED  IN 
MATTER  OF  CONVICTION, 
See  Cbrtiobabi,  1. 


MAGISTRATE  INTERESTED  IN 

SUBJECT-MATTER  OF 

DECISION. 

See  Quarter  Sessions,  1,  2. 

MALICE. 

See  Libel,  2,  3. 
Slander. 

MANDAMUS. 
See  Tithe  Rentcharge,  2. 

A  party  applying  for  a  mandamus 
should  come  in  within  a  reasonable 
time  afler  the  injury  complained  of. 
Q.  B.     Regina  v.  Fishboume  6 

MANORIAL  LANDS. 

Lands  once  severed  from  a  manor  can- 
not be  re-annexed  thereto  by  pur- 
chase, so  as  to  pass  under  a  previous 
devise  of  the  manor. 

Semhle — They  may  be  so  re-an- 
nexed by  escheat. 

Semble — The  rents  and  services 
may  be  annexed  by  purchase.  C.  P- 
Delacherois  v.  Delacherois  65 

MAP  IN  DEED,  HOW  FAR 
BINDING. 

See  Evidence. 

MASTER'S  OFFICE. 
*  «SWe  Practice,  1 L 

MAXIM— FALSA  DEMONSTRA- 

TIO,  &c. 

See  Evidence. 

MEMORIAL  OF  ASSIGNMENT, 
ENROLMENT  OF. 

See  Peactice,  2L 

MINES,  RESERVATION  OF. 
See  Lease,  1. 

MISDIRECTION. 
See  Election  Law. 


MISJOINDER. 

MISJOINDER. 
See  Setting  asidb  Nonsuit. 

MISNOMER. 
See  Setting  aside  Nonsuit. 


MISNOMER  OF  PLAINTIFF. 
See  Ca.  Sa. 

MISREPRESENTATION. 
S§e  Monet  Paid,  Action  for,  2. 

MISTAKE  OF  FACTS. 
See  Monet  Paib,  Action  for,  2. 

MONET  3PAID,  ACTION  FOR. 

1.  B.,  a  merchant  residing  in  Ireland, 
delivered  a  lot  of  butter  to  the  M.  G. 
W.  Railway  Company,  and  obtained 
from  their  local  agent  a  receipt  ex- 
pressing that  the  batter  was  consigned 
to  K.,  of  Liverpool,  and  was  to  be 
forwarded  by  the  Company  to  Dublin. 
B.  sent  the  receipt  to  K.,  and  got 
from  him  an  advance  of  £40.  B. 
eabseqnently,  on  a  representation  to 
the  CcHDpany  in  Dublin  that  the  butter 
was  his  absolute  property,  prevailed 
on  them  to  re-deliver  it  to  him.  They 
subsequently  paid  to  K.,  under  threat 
of  legal  proceedings,  the  amount  which 
he  had  advanced  to  B. — Held,  that 
the  Company  were  entitled  to  recover 
this  amount  from  B.,  as  money  paid 
for  his  use.  C.  P.  Midland  Great 
Western  Railway  Co,  v.  Benson,    52 

2.  A,  as  administrator  with  the  will  an- 
nexed of  B  (who  was  alleged  to  be 
dead,  but  who  subsequently  proved  to 
be  living),  sued  out  a  writ  of  revivor 
upon   a    judgment  recovered    by   B 

'  against  C,  whereupon  C  entered  an 
appearance  to  the  writ,  and  paid  to 
A  the  sum  claimed  to  be  due  upon 
the  judgment.  A  also  executed  a 
satisfaction  piece  to  C,  by  virtue  of 
which,  satisfaction  of  the  judgment 
was  entered  on  the  record.  In  an 
action  by  C  against  A,  to  recover 
back  the  money  so  paid,  the  plaint 
averred  that  the  same  was  paid  by  C, 
*^  confiding  ia  and  giving  credit  to  the 
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representation^  of  A,  that  B  was 
dead,  and  that  A  was  her  legal  ad- 
ministrator."— Jleldy  upon  demurrer, 
that  C,  having  paid  the  money  under 
a  mistake  of  facts  and  misrepresenta- 
tion, was  entitled  to  maintain  the  ac- 
tion.    Q.  B.     Carse  v.  Taylor     451 

NEGLIGENCE  OF  ATTOENEY. 
See  Pbactice,  14. 

NEWSPAPER. 
See  Libel,  1. 

NON-EXECUTION  OF  LEASE 
BY  LESSOR. 
See  Covenant,  Coi^latsjial,  &c 

NOTICE. 
See  Filing  Replication. 
Practice,  18. 

NOTICE  OF  ACTION. 
See  Justice  of  Peace. 

NOTICE  OF  AVOIDANCE. 
See  Apprentice. 

NOTICE  OF  CLAIM. 
See  Registry  Appeal,  2. 

NOTICE  OF  MOTION. 
See  Practice,  2, 18. 

OFFICE  OF  POST-MASTER. 
See  Breach  of  Contract. 

OFFICIAL  MANAGER. 
See  Public  Officers,  Right  of  . 
Action  by. 


ORDER,  REGISTRATION  OF. 
See  Statutable  Mortgage. 

OWNERSHIP  OF  PROPRETY. 

In  an  indictment  for  stealing  goods,  and 
receiving  the  same,  knowing  them  to 
be  stolen,  a  blank  was  left  for  the  name 
of  the  owner  of  the  goods. — Heldy  that 
this  omission  was  not  a  fbnnal  defect^ 


PANEL. 


PLEADING. 
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within   14  &  15  Vic^  c.  100,  8.'  25. 
Cr.  Ap.     I%e  Queen  v.  Ward      324 

PANEL. 
See  JuBT,  Spbcial. 

PAYMENT  OF  MONEY  INTO 
COURT. 

A  plea  of  payment  of  money  into  Court, 
pursuant  to  the  Common  Law  Proce- 
dure Amendment  Act,  s.  75,  will  not 
be  allowed  to  be  pleaded  along  with  a 
plea  in  bar  to  the  same  cause  of  action. 

The  plea  of  payment  into  Court 
must  be  either  the  sole  defence  on  the 
record,  or  it  must  be  confined  to  such 
portion  of  the  cause  of  action  as  is  not 
covered  by  any  other  defence.  C.  P. 
Kelfy  V.  Slater  55 

PENALTIES,  ACTION  FOR. 
See  Towns  Commissioners  Act. 

PERMISSIVE  OCCUPATION. 
See  Registry  Affbal,  3. 

PLACE  OF  ABODE. 
See  Registry  Appeal,  6. 

PLACE  OF  BUSINESS. 
See  Costs. 

PLAINTIFF  LEAVING  JURIS- 
DICTION. 

A  plaintiff,  leaving  the  jurisdiction  after 
action  brought,  may  be  compelled  to 
give  security  for  costs.  E.  Uodson 
y.  M'Qtteen  288 

PLEADING    DOUBLE   MATTER. 
See  Practice,  19* 

PLEADING. 
i^e  Covenant,  Collateral  and 
Dependent. 
Promise. 

1.  To  a  summons  and  plaint  for  rent, 
due  under  a  lease,  the  defendant  plead- 
ed, as  to  a  moiety  of  the  sum  claimed, 
that  one  A  B  was  in  possession  of  a 
portion  of   the    premises,  and  that 


plaintiffs  and  the  lessee  instituted 
proceedings  in  ejectment  against  A  B, 
and  that  A  B  recovered  judgment  ia 
said  proceedings  before  any  portion 
of  said  sum  demanded  became  due, 
and  still  remained  in  possession ;  and 
that  defendant  never  occupied  said 
portion  of  the  premises. — Held^  that 
this  defence  amounted  in  substance  to 
a  plea  of  eviction  by  title  paramount. 
Q.  B.    McLaughlin  v.  Craig        117 

2.  In  an  action  by  A  and  B,  his  wife,  for 
assault  and  battery,  the  plaint,  in  the 
first  count,  complained  of  damage  to 
both  the  plaintiffs,  *'  for  that  the  de« 
fendant  assaulted  B,  and  knocked  her 
down  and  beat  her,"  &c, ;  and  in  the 
second  count  complained  of  damage 
done  to  A  alone.  The  defendant 
pleaded,  first,  a  traverse  of  the  tres- 
passes alleged  in  the  plaint ;  and  by  a 
further  plea,  "that  B  first  assaulted 
the  defendant,"  who  thereupon  neces- 
sarily committed  "  the  alleged  assault** 
in  his  own  defence. — B^eld^  upon  de- 
murrer, that  the  second  defence  was 
bad;  because,  while  purporting  to 
answer  the  whole  cause  of  action, 
it  did  not  confess  and  aviod  the 
battery  and  confessed  but  one  assault. 

ffeld  alsoj  that  schedule  C,  No.  36 
of  the  Procedure  Act  1853,  is  appli- 
cable to  the  case  of  an  assault  merely. 
Q.  B.    Derrye  v.  Byrne  302 

3.  A  plea  of  set-off  to  a  suggestion  of 
breaches  upon  a  judgment  for  a  de- 
mand unliquidated  in  its  nature— 
Held  bad,  notwithstanding  an  aver- 
ment that  the  plaintiff's  demand  waa 
certain  and  ascertained,  amounting 
to  the  sum  claimed  by  the  suggestion. 
E.    Lyeaght  v.  Farmer  404 

4.  To  an  action  for  goods  sold  and  deli- 
vered, for  goods  bargained  and  sold, 
for  work  and  materials,  and  for  money 
found  due  on  account  stated,  the  de- 
fendant pleaded  that  the  goods  were 
not  sold  and  delivered  to  the  defend- 
ant, as  in  the  summons  and  plaint 
alleged. — Held^  that  this  defence  ia 

c  L 


«*)  PLEADING. 

inanfflcieot,  as  coTering  only  pirt  of 
the  cause  of  action.  ^  B.  Ammar- 
manit  t.  RMnt  415 

a.  Plaint  for  £64.  6s.  9d.,  for  goods 
bargained  and  sold,  and  for  goods 
sold  and  delivered,  and  for  money  due 
oa  an  account  stated.  Defence,  that 
the  money  payable  by  the  defendant 
to  the  plaintiff,  for  goods  bargained 

'  and  sold  by  the  plaintiff  to  the  defen- 
dant, and  for  goods  sold  and  delivered 
by  the  plaintitf  to  defendant,  and  for 
money  found  to  be  due  from  defendant 
to  the  plaintiff,  on  acconnts  stated 
between  them,  was  of  the  amonnt  of 
£46.  15a.  Od.,  and  no  more;  and  that 
the  said  sum  of  £46.  15s.  Od.  has  been 
paid  by  the  defendant  to  the  plaintiff, 
and  is  sufficient  to  satisfy  the  plain- 
tiff's demand. — Held  bad,  as  amount- 

'  ing  to  the  general  issue.  Q.  B. 
Alcoek  T.  Hwley  424 

6.  To  an  action  for  a  breach  of  contract 
for  the  sale  of  land,  in  not  fumuhing 

-  the  abstract  of  title  within  the  time 
.   prescribed  by  the  conditions  of  sale, 

the  defendant  was  allowed  to  plead, 
by  way  of  equitable  defence,  facts 
which  amounted  to  a  waiver,  on  the 
'  part  of  the  plaintiff,  of  his  right  to 
insist  upon  the  strict  terms  of  the 
contract.  Q.  B.  Fittgerald  v. 
M'Cullagh  457 

7.  In  an  action  brought  by  an  adminis- 
tratrix, for  money  lent,  paid,  &c.,  and 
for  work  and  labour  done  by  the  in- 
testate in  his  lifetime,  to  and  for  the 

■  defendant,  the  latter  pleaded,  as  to  a 
portion  of  the  cause  of  action,  the 
Statute  of  Limitations.  The  plaintiff, 
in  order  to  take  the  case  oot  of  the 

-  operation  of  the  statute,  relied  upon 
'    the  following  passage  in  a  letter  writ- 
ten by  the  defendant  to  her  attorney, 

-  within  six  years  next  before  the  com- 
mencement of  the  suit :— "  If  Mrs.  H. 
(the  plaintiff)  can  prove  I  owed  her 
late  husband  any  money  for  costs  or 
otherwise,  I  am  willing  to  have  it  set- 
tled at  onoe.    This  can  easily  be  done 

,      by   producing  the    receipts   for    the 

-  amounts  of  money  he  had  of  mine  in 
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his  hands." — Held,  that  as  the  condi- 
tion specified  in  the  letter,  r^arding 
the  production  of  receipts,  did  oot 
appear  to  have  been  performed  by  tlie 
plaintiff,  prior  to  the  commencenwot 
of  the  action,  the  document  was  dM 
evidence  of  such  a  promise  to  pay  tbe 
debt  on  request  as  would  defeat  tbe 
bar  of  the  Statute  of  Limitations. 

Set»bU, — That  in  order  to  entitle 
the  personal  representative  to  rdj 
upon  an  acknowledgment  made  to 
himself  by  the  debtor,  as  taking  tbe 
case  out  of  the  operation  of  the  SU- 
tute  of  Limitations,  a  count  is  reqnired 
similar  to  that  used  under  tbe  for- 
mer rales  of  pleading,  stating  that  the 
defendant  promised  to  pay  the  persooil 
representative  on  reijnest.  C.  P. 
Hotnut  V,  Smith  461 

I.  A  summons  and  plaint  for  malici- 
ously and  falsely  exhibiting  an  affida- 
vit, containing  false  statements,  to 
the  Commissioners  of  the  Incumbered 
Estates  Court,  and  thereby  causing 
an  injunction  for  posseaaion  to  b« 
issued  out  of  said  Court,  whereby  the 
plaintiff  was  turned  out  of  the  posses- 
sion of  certain  lands — Held  bad,  on 
demurrer,  as  not  showing  that  the  in- 
junction (being  the  process  of  a  Court 
of  competent  jurisdiction)  was  at  tn 
end  or  determined.  E.  Munet  v. 
Black  475 


POWER  OF  LEASING. 
iSee  Ejectment,  1. 

PEACTICE. 

See  AOBEEMEBT. 

Amendment  of  Wbit  sertxp. 

Pa7M£nt  op  Money  isto 
CockT. 

Prescription. 

Towns  Impbovemrnt  Act,  1. 
1 .  On  a  motion  to  attach  debts,  under 
the  garnishee  clauses  of  the  Common 
Law  Procedure  Act,  the  garnishee 
must  appear  by  Counsel,  and  not  by 
attorney.  Q.  B.  Delakunt  v.  BemuU 
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2.  Whare  tfae  garnishee'filea  bd  affidavit 
for  cause  against  a  summoning  order, 
the  plaintiff'  must  bring  the  matter 
before  the  Full  Court  by  motion  on 
notice.    Q.  B.    Murphy  y.  Bennett  9 

8.  Id  an  action  of  ejectment  on  the  title, 
the  Court  refused  to  allow  facts  to  be 
pleaded  as  an  equitable  defence,  under 
a,  65  of  the  Common  Law  Procedure 
Amendment  Act  (Ireland)  1856, 
where  auch  facta  would  involve  the 
taking  of  an  account.  Conaol.  Cham. 
Cochrane  v.  Camack  10 

4.  When  a  demurrer  is  set  down  for 

argument,   and  notice  served,  it  is 

forthwith  liated  and  liable  to  be  called 

on.  ConsoL  Cham.  Ket^on  v.  Young 

12 

6.  In  an  action  of  ejectment  on  the  title, 
both  defendants,  R.  and  W.,  had  been 
served  with  the  ejectment.  R.  took 
defence.  W,  died  without  taking  de- 
fence, but  after  the  expiration  of  the 
time  limited  for  taking  defence.  Leave 
granted  to  enter  a.  suggestion  of  the 
death  of  W.,  according  to  the  former 
practice,  this  case  not  being  provided 
for  by  the  Common  Law  Procedure 
Act  1653.  Consol.  Cham.  Kelly  v. 
Caldwell  12 

6-  In  cases  of  cross  demurrers,  tfae  right 
to  begin  is  regulated  by  convenience ; 
thus,  where  the  defendant  has  plead- 
ed, and  also  demurred  to  the  whole 
plaint,  he  is  allowed  to  begin.  Q.  B. 
Welt  V.  Barrington  16 

7-  After  a  trial  had,  and  a  verdict  set 
aside  on  an  iasne  raised  on  the  defence, 
the  Court  will  not  allow  a  replication 
to  be  pleaded,  unless  a  strong  caae 
he  made  for  the  exercise  of  this  juris- 
diction. Q.  B.  Morrit  Y.  Hartley   17 

8.  In  an  action  on  a  lost  bill  of  exchange, 
pluntiff  offered  an  indemnity  (which 
was  insufficient)  to  the  defendant, 
which  the  latter,  without  making  any 
objection  as  to  its  insuffiineney,  refused 
altogether  to  accept,  and  pleaded  the 
lott  of  the  bill.  The  plaintiff  having 
applied  to  set  aside  this  defence,  and 
fcff  liber^  to  mark  this  judgment : — 
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Stld,  that  bis  proper  course  was  that 
pointed  out  by  the  90th  section  of  the 
Common  Law  Procedure  Act  18<S6, 
namely,  to  apply  to  the  Court  to  settle 
a  proper  indemnity,  when  that  pro- 
posed waa  refused  by  the  defendant ; 
bat  in  consequence  of  the  defendant'* 
conduct,  and  his  not  having  made  a 
specific  objection  to  the  proposed  in- 
demnity, that  the  motion  should  be 
granted,  without  costs,  upon  plaintifi^'s 
entering  into  a  proper  indemni^.  IS. 
Clarke  v.  Bowman  49 

9.  Where  an  action  is  brought  asser^g 
a  title,  and  the  defendant  does  not 
dispute  the  title,  but  raises  an  issue  of 
fact,  on  which  a  verdict  is  found  for 
the  plaintiff  for  nominal  damages,  and 
the  Judge  certifies  for  the  plaintiff's 
costs,  the  Court  will  not  int^ere  with 
such  decision  of  the  Judge,  it  being 
made  in  the  exercise  of  a  discretion 
vested  in  him.  Q.  B.  Caneaniton  v- 
Kelly  133 

10.  The  Court  will  grant  a  garnishee 
order,  under  the  Common  Law  Vro- 
cedure  Act  1856,  s.  63,  to  attach  a 
debt,  the  amount  of  which  is  un- 
ascertained. Q.  B.  Daniel  v.  McCar- 
thy 261 

11.  If  a  Sheriff  makes  saeiznre  under  a 
writ  of  j!. /a.,  the  plaintiff  cannot  take 
the  defendant  in  execution  under  a 
writ  of  ca.  ta^  until  the  writ  ofji/a. 
ia  returned,  although  he  abandons  the 
seizure  of  tiie  goods. 

A  Sheriff,  having  seiied  under  a 
writ  of  ^./a.,  has  no  power  to  aban- 
don the  seizure,  but  must  make  a  due 
return  to  the  writ. 

A  writ  of  Ji.  fa.  was  issued  on 
November  9th,  npon  a  jodgment  ob- 
tained by  A  against  B.  The  writ 
was  returnable  on  12th  of  November. 
The  Sheriff,  on  November  10th,  went 
to  the  lands  of  B  i  but,  oonsideinng 
his  goods  and  chattels  insufficient  in 
value,  gave  back  the  writ  to  A,  whose 
attorney,  on  the  same  day,  took  the 
^.fa.  to  the  <rfke,  where  it  was  eai- 
celled,  and  a  ca.  so.  issusd,  aader 
which  B  was  arrested  on  13tta  of 
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If  OTember. — Held,  that  the  arreit  wu 
irreguUr,  and  that  B  shoald  be  Ha- 
charged. 

Practice  in  the  Muter's  office. 
Q.B.     Sugnu  Y.  HovendeM  318 

12.  Wbenthc  circumstances  apon  which 
ft  motion  for  libertj  to  fik  a  criminal 
information  is  grounded  occurred 
during  Term,  aucb  motion  may  be 
made  within  the  last  fonr  dm  of 
Term.     Q.  B.     2%a  Qmeem  v.  Sedley 

323 

13.  In  an  action  against  an  auctioneer, 
tbr  money  had  and  received,  to  the  use 
of  the  plaintifi",  the  defendant  pleaded 
(as  to  £11.  18b.,  part  of  the  inm 
claimed),  that,  being  an  auctioneer,  he 
was  employed  to  sell  a  farm,  for  which 
the  plaintiff  bid  the  highest  price,  and 
was  accordingly  declared  the  pnr- 
ohaser;  and  that  said  sum  of  £11. 188. 
was  lodged  with  him  by  the  plaintiff 
•a  a  deposit,  pursuant  to  the  conditions 
of  sale,  and  that  this  was  the  amount 
which  he  was  entitled  to  retain,  and 
bad  retained,  as  auotioneer'B  fees. — 
Hold,  that  this  plea  was  embarrassing, 
and  should  be  set  aside. 

Ad  embarrassing  plea  will  be  set 
aside  on  motion,  even  though  it  appear 
to  be  demurrable. 

Where  an  action  ia  brought  for 
money  had  and  received,  to  plulntiff's 
use,  against  an  auctioneer,  to  recover 
the  amount  of  a  deposit  paid  to  him, 
be  must  (in  the  absence  of  nn  expregg 
condition  of  sale)  set  out  such  facts  as 
would  be  sufficient  to  justify  him  in 
paying  the  entire  pure  base- money  (if 
still  in  his  hands)  to  the  vendor.  K. 
Early  v.  Smyth  397 

14.  Where  an  attorney  serves  an  incor- 
rect copy  of  his  pleadings  on  the 
opposite  party,  tlie  costs  incurred 
thereby  will  be  charged  upon  him 
personally.    E.  McDonnell  v.  Evans 

401 

15.  Interlineations  and  alterations  in 
affldavita  taken  before  CommissionerE 
must,  under  the  143rd  Order,  be  mea- 
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tioned  in  the  juraL  The  141st  Gw- 
erat  Order,  which  allows  alteratinii 
to  be  initialed,  refers  only  to  affidaiiu 
taken  before  the  officers  of  the  Cout 
£.     Murraj/  v.  Trimble  40S 

16.  Where  a  demurrer  has  been  takcD 
to  a  replication,  and  judgment  given 
on  the  demuTxer  in  favour  of  tbs 
plaintiff,  no  issue  in  fact  can  be  taken 
upon  the  matters  of  fact  stated  in  tbe 
replicatioD.  Q.  B.  Roe  ▼.  Bog^    419 

17'  Under  the  provisions  of  aeetioD  69 
of  the  Common  Law  Procedure  Act 
1656,  tbe  Court  will  restrain  the  de- 
fendant from  setting  up  temporary 
bars  generally,  in  an  action  of  eject- 
ment. C.  P.  Fittgerald  v.  Wettn^ 
41S 

16.  In  replevin,  a  replicaUon,  being  in 
the  nature  of  a  defence,  a  motion  to 
reply  double  matter  need  not  be  on 
notice. — Vide  Dee  r.  Dee  {amtt,  p. 
323).  Q.  B.  Craig  v.  Murtagk    506 

19.  An  application  to  plead  double  mat- 
ter granted,  under  special  circumstan- 
ces, without  an  affidavit  of  the  truth 
of  the  matters  sought  to  be  pleaded. 
Q.  B.     Coolu  v.  Levey  506 

20.  An  application  for  the  retnm  of 
informations,  for  the  purpose  of  a 
motion  to  admit  to  bail,  mnst  be 
grounded  on  an  affidavit.  Q.  B.  Tke 
Queen  r.  Breen  539 

21.  To  a  writ  of  revivor  of  a  judgment, 
recovered  in  1844,  the  conusor  pleaded 
by  way  of  equitable  defence,  that,  be- 
fore the  commencement  of  the  suit, 
the  plaintiff  assigned  the  judgment 
by  deed  to  A  and  B,  of  which  assign- 
ment tbe  conusor  received  notice.  No 
memorial  of  the  assignment  had  been 
enrolled,  pursuant  to  the  9  C  2,  C  5 
(Jr.)— Held,  that  this  defence  was  no 
answer  to  the  writ  of  revivor.  Q.  B. 
Saintkill  v.  Evanion  540 

22.  An  equitable  defence,  under  the 
Common  Law  Procedure  Act  1856, 
s.  85,  must  be  such  as  requires  nothing 
further  to  be  done  than  to  establish 
the  facts  contained  in  it,  without  the 
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'  necessity  of  an  account,  or  further 
proceeding.  Q.  B.  Collis  ▼.  Pren- 
dergoit  542 

23.  Where  the  plaint  has  not  been  duly 
indorsed  with  the  date  of  service,  on 
the  day  of  service,  or  on  the  day  next 
tbereafler,  as  required  by  the  Com- 
mon Law  Procedure  Act  1853,  s.  31, 
the  Court  has  not  jurisdiction  to  sup- 
ply the  omission.  Q.  B.  Studdert 
y.  Leary  543 

PRACTICE  IN  MASTER'S 
OFFICE. 

See  Practice,  11. 

PRESCRIPTION. 

A  mill-race  had  been  made  about  forty 
years  before  the  present  action,  lead- 
ing to  the  mill  of  the  plaintiff,  from 
an  ancient  watercourse  through  which 
the  mill  had  been  previously  supplied. 
The  lands  through  which  the  cut  was 
made  had  been  demised  under  free- 
hold leases,  by  the  owner  of  the  in- 
heritance, in  1746,  and  again,  by  his 
representative,  in  1796,  to  the  same 
person,  in  pursuance  of  a  covenant 
for  renewal  in  the  former  lease.  The 
lessee  died  in  1841,  and  in  1843  a 
lease  of  the  lands  in  question  was 
made,  for  twenty-one  years,  to  the 
defendant,  by  the  heir-at-law  of  the 
lessor  in  the  lease  of  1796.  At  the 
time  of  the  making  of  the  new  cut, 
the  lands  were  in  the  occupation  of 
a  sub- tenant,  under  the  lease  of  1796, 
to  whose  possession  the  defendant 
succeeded.  The  water  had  flowed  con- 
tinuously in  the  new  cut,  from  the 
time  of  its  being  made,  up  to  the  time 
of  the  interference  of  the  defendant ; 
but  within  the  preceding  six  years  an 
artificial  dam,  made  for  supplying  the 
new  cut,  had  been  frequently  remo- 
ved by  the  occupying  tenants. — Held 
(in  an  action  for  diverting  the  water 
in  the  new  cut,  the  issue  in  which 
was,  whether  it  was  wrongfully  flow- 
ing in  that  cut),  that  the  question  to 
be  left  to  the  jury  upon  these  facts 
was,  whether    these  acts  (viz.,  the 
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making  of  the  new  cut)  were  done 
with  the  knowledge  and  assent  of  the 
owner  in  fee ;  and,  if  so,  whether  it 
was  such  knowledge  and  assent  as 
that  a  grant  by  deed  might  be  pre- 
sumed? 

Held  aUoy  that  the  presumption  of 
such  a  grant  was  necessary,  in  order 
to  entitle  the  plaintiff*  to  a  verdict. 

Held  aUOf  that  there  was  evidence 
to  go  to  the  jury,  of  such  knowledge 
and  assent  on  the  part  of  the  inheritor. 

A  party  objecting  to  a  Judge's 
charge  must  state  specifically  the 
question  which  he  requires  the  Judge 
to  leave  to  the  jury.  C.  P.  Hanks 
V.  Cribbin  489 

PRESUMPTION. 
See  Prescription. 

PRESUMPTION  OF 
CONTINUANCE. 

See  Covenant,  Collateral,  &c. 

PRECEPT  TO  SUMMON  JURORS. 
See  Jury,  Special. 

PRISONER. 

1.  On  an  application  to  admit  prisoners 
to  bail,  the  Court  will  consider  not 
only  the  amount  of  the  bail,  but  also 
the  probability  of  the  prisoners  ap- 
pearing to  take  their  trial ;  and  there- 
fore where,  upon  a  charge  of  sheep- 
stealing,  bail  had  been  refused  by  the 
local  magistrates,  the  Court,  although 
it  has  a  controlling  power  over  ti^e 
discretion  of  magistrates  in  such  cases, 
will  not  interfere,  unless  satisfied  that 
such  discretion  has  been  improperly 
exercised. — (Perrin,  J.,  disseniiente) 
— Q.  B.    The  Queen  v.  Gallagher  19 

2.  Application  to  bail  prisoners,  against 
whom  a  true  bill  for  murder  has  been 
found  by  a  grand  jury,  after  a  finding 
of  manslaughter  by  a  Coroner's  jury, 
refused.  Q.  B.  The  Queen  y.  Da- 
naher  18 
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PRIVILEGE. 


QUARTER  SESSIONS. 


PRIVILEGE. 
See  Suitor  coNDucTnio  his  own 

CASE. 

PRIVILEGED  COMMUNICATION. 
See  Libel,  2,  3. 
Slander. 

PROCEDURE  ACT. 
See  Agreement. 
Costs. 
Defence,  1. 
Demurrer. 
Ejectment. 
Equitable  Defence. 
Pleading,  2,  5,  6. 
Practice,  1,  4,  8,  10,  19,  22, 
23. 

Under  the  Common  Law  Procedure  Act, 
writs  of  scire  facias  and  revivor 
against  members  of  a  Joint-stock 
Company,  upon  a  judgment  recorded 
against  its  public  officer,  must  be  ser- 
ved personally,  as  ordinary  writs  of 
summons  and  plaint. 

Semble. — The  rule  that  an  appli- 
cation to  set  aside  proceedings  must 
be  made  within  a  reasonable  time  only 
applies  when  the  proceedings  are  irre- 
gular, not  when  they  are  illegal  or 
unwarranted.  E.  Bergin  v.  Pepper  45 

PROMISE. 

Words  imputing  incontinence  and  va- 
grancy are  not  actionable  per  se. 

An  allegation  that  a  voluntary  pro- 
mise to  confer  a  benefit  on  the  plain- 
tiff had  been  retracted  or  delayed,  in 
consequence  of  the  words  spoken  by 
the  defendant,  is  a  sufficient  statement 
of  special  damage ;  and  it  is  not  neces- 
sary to  aver  the  intention  of  the  pro- 
misor to  perform  it.  E.  Corcoran 
V.  Corcoran  272 

PROMISSORY  NOTE. 
See  Public  Officers,  Right  of 
Action  by. 

PUBLIC   OFFICERS,   RIGHT   OF 
ACTION  BY. 

A  promissory  note  was  made  payable  to 


J.  S.,  who,  at  the  time,  was  poblic 
officer  of  the  T.  Bank.  The  summons 
and  plaint  averred  that  the  plaintiff 
had  been  duly  appointed,  and  now 
was,  official  manager  of  the  said  Com- 
pany,  and,  as  such,  entitled  to  sue 
upon  and  recover  the  amount  due 
upon  the  note.  The  defendant,  in  his 
defence,  set  out  the  note  tit  kmc  wetboj 
and  alleged  that  J.  S.  never  indorsed 
said  note ;  that  the  plaintiff  had  no 
authority  from  J.  S.  to  indorse  the 
same;  and  that  the  right  of  action 
upon  said  note  was  in  J.  S. — Held^ 
upon  demurrer,  that,  inasmuch  as 
under  the  6  G.  4,  c.  ,42,  the  sole 
function  of  the  public  officer  was  to 
represent  his  Company,  as  the  nomi- 
nal plaintiff  or  defendant,  in  suits 
brought  by  or  against  it,  the  note 
in  question  must  be  deemed  to  have 
been  made  to  J.  &  in  his  individual 
capacity ;  and  that  the  right  of  actioD 
^as  not,  in  the  absence  of  any  indorse- 
ment by  J.  S.,  transferred  to  the 
official  manager,  under  the  11  &  12 
Fife,  c.  45. 

Held  also,  that  the  special  ooiint 
was  incapable  of  being  supported  as 
a  count  upon  the  consideration  for 
which  the  note  was  passed.  C  P. 
M'Dowell  V.  Doyle  598 

PURCHASE  BY  LANDLORD. 
See  Landlord  and  Tenant,  2. 

QUALIFICATION. 
See  Registry  Appeal,  6. 

QUARTER  SESSIONS. 

1.  Upon  an  application  to  the  Court  of 
Quarter  Sessions,  for  the  reduction 
of  tithe  rentcharge,  S.  F.,  a  Magb- 

'  trate,  who  was  himself  one  of  the 
tithe  rentcharge  payers,  was  present 
upon  the  Bench  for  a  considerate 
time  during  the  hearing  of  the  appli- 
cation.— Heldj  that  the  Court  of  Quar- 
ter Sessions  was  improperly  constitu- 
ted, and  a  certiorari  was  granted  to 
remove  the  proceedings.  Q.  B.  The 
Queen  v.  Justices  of  Cork  244 

2.  Upon  an  application  to  the  Cpurt  of 


QUO  WARRANTO. 

'  Quarter  Sessions,  for  the  redaction  of 
tithe  rentcharge,  a  Magistrate,  who 
was  land  agent  of  one  of  the  tithe 
rentcharge  payers,  was  present  during 
the  hearing  of  and  adjudication  upon 
the  application ;  but  it  did  not  appear 
that  he  took  anj  part  in  the  proceed- 
ings.— Held^  that  the  adjudication  was 
not  thereby  rendered  invalid.  Q.  B. 
The  Queen  y.  Justices  of  Cork     260 

QUO  WARRANTO. 
See  Towns  Improtemsnt  Act,  2. 

RAILWAY  WORKS,  INJURY 
DONE  BY. 

Where  acts  were  done  by  a  Railway 
Company,  under  the  powers  confer- 
red on  them  by  13  &  14  Vie.,  c.  45 
(Loc.  and  Per.),  the  person  injuriously 
affected  by  such  acts  can  only  obtain 
compensation  in  the  manner  pointed 
oat  by  the  statute,  and  not  by  action 
at  Law. 

Compensation  may  be  awarded  by 
arbitration  under  this  statute  from 
time  to  time,  whenever  injury  is  done 
to  individuals  by  the  Railway  works. 
C.  P.  Liiile  V.  Dublin  and  Drogh- 
eda  Railway  Company  92 

RATES  PAYABLE  BY 
INSTALMENTS. 

See  Registry  Appeal,  4. 

RATING. 
See  Towns  Improvement  Act,  2. 

RECEIVER'S  FEES,  ACTION 

FOR. 

Where,  to  an  action  for  receiver's  fees, 
the  defendant  having  replied  a  judg- 
ment recovered  in  his  favour  in  a 

'  former  suit  for  the  same  demand,  the 
plaintiff  rejoined  that  the  judgment 
was  one  on  a  demurrer  which  did  not 
go  to  the  merits  of  the  cause.  The 
'  defendant  having  neglected  to  rejoin 
or  demur  to  this  replication,  the  Court 
allowed  the  plaintiff  to  enter  a  rule, 
requiring  the  defendant,  in  the  alter- 
native,  to  rejoin  or  demur  in  four 


REGISTRY  APPEAL,    as* 

days,  or  judgment. — Semble^  the  102d 
section  of  the  Common  Law  Proce- 
dure Act  does  not  authorise  the  set- 
tlement of  an  issue  which  can  be  tried 
only  by  the  Court.  Q.  B.  Blount  v. 
Evans  97 

REGISTRATION. 
See  Bill  of  Sale. 

Statutable  Mortgage. 

REGISTRY  APPEAL. 

1.  Three  persons  were  the  joint  owners 
and  occupiers  of  premises  in  the  bo- 
rough of  Carlow,  rated  at  the  annual 
value  of  £35.  Two  of  these  were  not 
rated  for  the  premises,  but  the  claim- 
ant to  register  was  rated  for  the 
whole. — Heldf  that  the  claimant  was 
entitled  to  be  registered,  though  the 
other  joint  occupiers  were  not  on  the 
rate-book.    Ex.  Ch.      Sheane*s  ease 

866 

2.  The  name  of  a  claimant  was  publish- 
ed in  the  list  of  the  Clerk  of  the 
Peace,  of  claimants  entitled  to  be 
registered  and  to  vote  in  the  election 
of  County  Members.  An  objection 
being  duly  made  to  his  name  appear- 
ing on  the  list,  the  claimant  proved 
his  qualification  before  the  Assistant- 
Barrister,  but  admitted  that  the  sig- 
nature to  his  notice  of  claim  was  not 
in  his  handwriting. — Held^  that  the 
Barrister  had  no  jurisdiction  to  in- 
quire into  the  validity  of  the  notice 
of  claim  to  the  Clerk  of  the  Peace, 
the  name  of  the  claimant  being  re- 
turned to  him  as  a  claimant  on  the 
list.    Ex.  Ch.    Bametfs  case      369 

3.  A  claimant  to  register  was  entered 
in  the  list  of  claimants  as  the  rated 
occupier  of  out-house  and  offices  at 
Gully,  at  the  requisite  annual  value 
to  qualify  for  a  vote.  It  appeared 
that  in  March  1856,  the  claimant 
gave  the  lands  of  Gully,  for  which 
he  was  rated,  to  a  person  named 
Thomas,  for  the  purpose  of  taking 
a  crop  of  oats,  and  that  he  then  had 
no  further  claim  on  the  lands. — Held^ 
that  the  claimant  was  not  in  occu- 
pation of  the  lands  twelve  months 
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preriouB  to  July  1857,  as  the  oocn- 
pation  of  Thomiu  was  not  merelj' 
permisBiTa,  and  that  therefore  he  was 
not  entitled  to  be  registered.  £z.  Ch. 
Bamartti  case  374 

4.  A  claimant  to  register  proved  that 
he  had  occnpied  as  tenant  the  pre- 
miges  in  respect  of  which  hia  name 
appeared  on  the  list  of  persons  enti- 
tled to  TOte  aa  rated  occupiers,  from 
the  Ist  of  April  18fi6  op  to  the  time 
of  claiming.  On  the  Ist  of  April 
1656,  the  Collector -Gen  era]  of  rates 
had  applotted  on  the  premises  the 
rates  payable  for  1856,  and  made 
them  payable  by  instalments,  in  ad- 
vance, on  the  Ist  of  January,  1st  of 
April,  Ist  of  July  and  Ist  of  October, 
The  former  occupier  of  the  premises 
was  rated  in  respect  thereof  on  the 
books  of  the  Collector-General  for  the 
rate  made  and  applotled  for  1856,  on 
the  1st  of  January  1856;  and  in 
October  1856,  the  Collector-General 
sabstituted  the  name  of  the  cUimant 
in  the  rate-book  for  that  of  the  former 
occnpier.  The  claimant,  before  the 
1st  of  July  1857,  paid  the  third  and 
fourth  instalments  for  1856,  made 
payable  on  the  1st  of  July  and  Ist  of 
October  i  hut  he  did  not  pay  the 
second  instalment  for  1856,  made  pay- 
able on  the  lat  of  April  1B56,  which 
was  yet  unpaid.  There  did  not  ap- 
pear on  the  books  of  the  Collector- 
General  any  arrear  of  rate  in  respect  7< 
of  the  premises, — Held,  that  the  claim- 
ant had  not,  within  the  meaning  of 
13  &  14  Vic,  c.  69,  s.  5,  previously 
to  the  1st  of  July  last,  paid  all  rates 
payable  in  respect  of  the  premises 
previously  to  the  Ist  of  January  in 
that  year,  and  that  he  was  not  enti- 
tled to  be  registered.  Ex.  Cb.  Foffan's 
eate  380 

S.  Certain  evidence  was  received  at  the 
Registry  Sessions,  to  prove  that  the 
premises  out  of  which  the  claimant 
Booght  to  register  were  outside  the 
limits  of  the  borough. — Held,  that 
this  was  a  queation  of  fact,  and  no 
appeal  lay  from  the  decision  of  the 


RELEASE. 


Barrister  as  to  the  admissibility  of 
the  evidence.    Ex.  Ch.  Collum't  eaie 


i.  A  claimant's  name  appeared  on  the 
list  of  persona  entitled  to  vote  in  re- 
spect of  every  right,  other  than  si 
rated  occupier;  and,  being  objected 
to,  the  Banister  required  proof  that 
the  claimant  wss  entitled,  on  the  20th 
of  July  1857,  to  have  his  name  in- 
serted on  said  list ;  and  for  this  par- 
pose  the  register  of  voters  of  1857 
was  produced,  where  claimant's  name 
and  same  qualification  appeared.  "Da 
objector  then  proved  that  the  claim- 
ant had,  previous  to  the  20th  of  July, 
changed  bis  place  of  abode,  bot  gave 
no  evidence  that  the  estate  or  inteiwt 
of  the  claimant  in  the  proper^  in 
respect  of  which  his  name  appeared 

on  the  list  had  been  changed. Htli, 

that  the  place  of  abode  of  the  voter 
formed  no  part  of  his  qualifioiM^ 
and  that  the  13  &  14  Vie^  c  S9, 
a.  55,  did  not  create  any  new  gnnk 
of  objection  to  a  voter,  and  appBtl 
only  to  cases  in  which  the  pla«e  <t 
abode  of  the  voter  would  be  evidsace 
from  which  a  change  in  bis  estate  w 
interest  in  the  property  might  b« 
inferred,  and  that  therefore  the  Bar- 
rister  was  at  liberty  to  amend  the 
list,  by  inserting  the  true  place  of 
abode  of  the  claimant.  Ex.  Ch.  TU- 
hiirt  eate  388 

Claimant  occupied  and  resided  in  pre- 
mises in  the  borough  of  B.,  and  a 
person  named  H.  occupied  one  room 
of  the  house  for  an  office  for  the  col- 
lection of  poor-rates  ;  the  front  door 
was  common  lo  the  claimant  and  H. 
— Held,  that  the  claimant  was  enti- 
tled to  be  registered,  though  H.  had 
exclusive  occupation  of  a  portion  of 
the  premises.  Ex.  Ch.  SFCab^t  eate 
391 

REJOINDER. 
See  Receiver's  Fees,   Actioit 

FOB. 

RELEASE. 
See  Lease,  2. 


REMOTENESS. 

REMOTENESS. 
See  Will,  2. 

REPLEVIN. 
See  Practice,  18. 

The  mode  of  pleading  given  by  the  Sta- 
tute of  Avowries,  25  G.  2,  c.  13,  is 
not  altered  by  the  9  &  10  Vie,,  c.  Ill, 
but  both  Acts  must  be  read  to- 
gether; and  therefore,  in  actions  of 
replevin,  a  general  avowry,  without 
setting  out  the  requisites  of  the  latter 
statute,  is  sufficient. — Qucere,  whether 
in  trespass  such  a  general  justification 
would  be  good,  as  the  Statute  of 
Avowries  does  not  embrace  actions  of 
trespass  ?    E.     Bewley  v.  Houghton 

283 

REPLEVIN  BOND. 

Action  by  assignee  of  a  replevin  bond. 
The  assignment  was  executed  in  the 
name  of  the  existing  Sheriff,  by  the 
Sub-sheriff  of  the  late  Sheriff,  who 
was  also  Sub-sheriff  of  the  existing 
Sheriff.  The  assignment  also,  at  the 
commencement,  purported  to  be  on 
behalf  of  the  late  Sheriff,  who  had 
taken  the  bond,  and  it  ran  thus: — 
"  Know  all  men,  &c.,  that  I,  W.  H.  B., 
(late  Sheriff),  do  hereby,"  &c.,  but 
was  executed  in  the  name  of  H.  H.  W., 
the  existing  Sheriff. — Held,  that  the 
bond  should  be  assigned  by  the  Sheriff 
who  took  the  bond,  and  not  by  the 
Sheriff  in  being  at  the  time  of  the 
assignment  being  called  for.  E.  Owens 
y.  WDonaugh  226 

REPLICATION. 
See  FnjNo  Rbplication. 

P&ACTICX,  18. 

REPLICATION  AFTER  TRIAL. 
See  Pbacticx,  7* 

RESIDENCE. 
See  Costs. 

RESPONSIBILITY    OF   COBOflS- 

SIONERS. 

See  Towns  iMPBOvSMBitT  Act,  1. 


SCIRE  FACIAS.        657 

RESTITUTION. 

See  Court  of  Excheqxtbb  Cham- 
ber, Jurisdiction  of. 

RETURN  OF  INFORMATIONS. 
See  Practice,  20. 

RETURNING-OFFICER. 
See  Election  Law. 

REVERSAL. 

See  CouBT  of  Exchbqueb  Chah- 
beb,  Jurisdiction  of. 

RIGHT  OF  WAT. 

See  Incumbered  Estates  Con- 
veyances. 

RIGHT  TO  BEGIN. 
See  Practice,  6. 

RULE,  REGISTRATION  OF. 
See  Statutable  Mobtoaoe. 

RULE  TO  DISCONTINUE,  RE- 
GISTRY  OF. 

A  defendant  will  be  permitted  to  regis- 
ter a  rule  to  discontinue,  without  spe- 
cifying the  amount  of  the  costs  which 
may  be  added  to  such  rule  when  taxed 
and  ascertained.  Q.  B.  Tilly  v. 
Fletcher  3 

SALE  OF  LANDS. 
See  Unsigned  Contbact. 

SATISFACTION  OF  JUDG- 
MENT. 
See  Monet  Paid,  Action  fob,  2. 

SCIRE  FACIAS. 
See  Pbocedubx  Act. 

A  scire  faeiasy  tested  on  the  4th  of  De- 
cember 1857,  and  directed  to  A  and 
B,  sifter  setting  out  a  judgment  reco- 
vered against  C,  stated  that,  preyi- 
ouslj  to  the  recovery  of  the  judgment, 
A  and  B  personally  came  into  open 
Court,  before  a  Judge  at  Nisi  Prius, 
and  entered  into  a  joint  and  several 
rec(^pDdzance,  conditioned  for  payment 

D  I. 


658  SECUBITT  FOR  COSTS. 


STAMP. 


of  the  debt  end  oosts»  to  be  reeovered 
agftinst  C,  end  arerred  that  the  jodg- 
meot  and  reoognuance  were  **  in  foil 
force  and  effect.'' — ffeld^  upon  demur- 
rer, that  the  abeenceof  an  ezpreflB  aver- 
ment in  the  scire  facias^  that  the  re- 
cognizance was  enrolled  of  record,  was, 
at  most^  onlj  matter  of  apodal  demur- 
rer; and,  that  the  scire  facias  was 
within  the  meaning  of  the  Common 
Law  Procedore  Act  1853,  s.  153,  and 
was  therefore  {nroperl j  directed  to  A 
and  B,  and  not  to  the  Sheriff,  and 
correcUj  tested  in  Vacation.  Q.  B. 
Clarke  r.  Hinds  446 

SECURITY  FOR  COSTS. 

See  FukiHTiFF  Lsayiho  Jubis- 
pxcnov. 

SET-OFF. 
See  Fleadino,  3. 

SETTING  ASIDE  DEFENCE. 
See  Pbacticb,  8. 

SETTING  ASIDE  NONSUIT. 

In  the  summons  and  plaint,  the  plaintiflb 
were  described  as  Edward  Glennison 
and  Edward  Fils,  trading  under  the 
stjle  of  *^  Glennison  et  Fils :  **  at  the 
toial  it  appeared  the  plaintiffs  were 
father  and  son,  viz.,  Edward  Glenni- 
son and  Edward  Glennison,  jun. — 
Held,  this  was  a  misnomer,  not  a  mis- 
joinder.   Q.  B.   Glennison  v.  Bellew 

215 

SETTING  ASIDE  PROCEDINGS. 

On  a  motion  to  set  aside  proceeditigs  as 
embarrassing,  costs  are  discretionary 
with  the  Court,  and  will  be  awarded, 
though  not  demanded  by  the  notice  of 
motion,  if  the  Court  think  it  a  fit  case 
for  costs.  Q.B.  Farrer  y.  Morris  lA 

SETTING  DOWN  DEMURRER, 
ARGUMENT  OF. 
See  Pbacticb,  5. 

SHOWING  CAUSE. 
See  Pbacticb,  2. 


SIGNATURE  OP  CLAIMANT. 
See  Bbgistbt  AttbaIii  2. 

SLANDER. 


In  an  action  for  oral  alander,  the  plaintif 
complained  that  the  defeadaiit  wpikbt 
of  and  oonceming  him,  then  wmk 
amongst  others : — **'  Thm  lanodsik 
he  abstracted  it"  (meaning  Aatths 
plaintiff  stole  a  part  of  the  enlle). 
The  defendant  pteaded  that  it  luid  1m 
mmoored  that  the  article  in  qimliiB 
*^  had  been  taken"  hj  aome  one  d  a 
party  consisting  of  the  plaind^  d»> 
fendant  and  others,  who  me  at  tbe 
time  in  the  employment  of  the  LoHi 
of  the  Admiralty,  and  that  the  defiad- 
ant,  in  order  to  clear  hia  reptttitifli, 
had  spoken  the  words  complaiDed  i 
bona  fids  and  without  malies^  Wn^ 
ing  them  to  be  true,  and  that  te  oo- 
casion  was  privileged.^ — HM^  tfcit 
inasmnch  as  the  plea  ^^^^j*^  ihst 
the  words  had  been  mpokm  m  the 
sense  charged  in  the  aonuMM  nd 
pUdnt,  yia.9  as  impoting  ftha^iUid 
as  the  defendant  had  not  pleadoiftit 
the  alleged  mmonr  imputed  felony  to 
the  party,  the  occasion  did  not  wir- 
rant  the  accusation  complained  o^  tad 
that  the  communication  was  therafoie 
not  privileged.     C.  P.     Bdc  v.  Ssott 

607 

SOLICITOB. 
See  JuBT,  Spbgxax. 

SPECIAL  DAMAGES. 
See  Promise, 

SPECIAL  JURY,  STRIKING  OF. 
See  JuBV,  Speciax. 

STAMP. 

See  AOREEICBNT. 

A  stamped  copy  of  a  lost  unstamped 
original  document  cannot  be  received 
in  evidence. 

BonsfieldY.  Godfrey  (5  Ring.  418), 
BMty.  Orfffioi»d(l  DeG.dESnu428), 
and  Smiik  v.  HcnUy  (1  Ph.  391), 
observed  upon  and  diatingviahady  (m 


STATUTES  CITED. 


TITHE  RENTCHARGE.   669 


the  groood  of  fhiiid  in  the  partj  ob- 
jecting to  such  eiridence.  E.  Comnor 
▼•  Cronin  480 

STATUTES  CITED. 


9  <?.  2,  c  5  (Ir.). 
2&G.%c.  13. 
23  &  24  G.  3,  c.  46. 
86  O.  3,  c  38. 
39  G.  Z,  c  63. 
49  G.  3,  c.  126. 

4  G.  4,  c.  99»  8*  43. 
6  G.  4,  c  42. 

9  G.  4,  c.  82,  86.  18, 69. 
3^4  IF.  4,  c.  91. 

I  &2Fu;.,  c.  109»8.  32. 
3^4  Vie^  c.  105. 

5  &  6  Vic,  c.  82. 

5  &  6  Ftc,  c.  95,  8.  7. 
8  &  9  Vie^  c.  106,  s.  3. 
9&10  Kttf.,  c.  111. 

II  &  13  Ftc,  c.  45. 
12  Pis,,  c.  16,  8.  9. 

12  &  13  Fie,  c.  26,  8.  2. 

13  &  14  Vic,  c.  29,  8.  6. 


541 

283 

269 
262 

826 

350 

237,  250 

562,  569 

121-3,  409 

578 

250 

217,  841 
364 
358 
558 
283 

565, 599 

582 

334 

565-7 

85 

430 


13  &  14  Ftc,  c.  45. 

13  &  14  Vie^  c.  68,  s.  14. 

13  &  14  Fte.,  c.  69,  ss.  5,  55.    370,  380, 

389 

14  &  15  Vic,  c.  57,  8.  65.  225,  229 
14  &  15  Vic,  c.  100,  8.  25.  224 

16  &  17  Vic,  c.  113,  88.  109,  177,  178. 

464,  571 

17  &  18  Vic,  c.  55,  8.  1.  92,  550 
17  &  18  Vic^c.  103,8.  8.  611 
17  &  18  Vic^  c.  1 13,  8.  106.  99 

STATUTABLE  MORTGAGE. 

The  affidavit  required  bj  the  13  <&  14 
Vic,  c.  29,  8.  6,  to  be  made  by  the 
partj  seeking  to  register  a  judg- 
ment, decree,  order  or  rule,  as  a 
mortgage,  merely  alleged  that  a  '*  cer- 
tain order  had  been  duly  registered 
in  the  office  for  registering  judgments 
in  Ireland,  against  J.  S.,  by  the 
name  and  description  of  J.  S.,  of  C, 
in  the  county  of  T.,  Esq.,  M.P.," 
without  making  any  positive  state- 
ment as  to  the  '^  usual  or  last  known 
place  of  abode,  and  the  title,  trade  or 
profession  **  of  J.  S. — Held,  that  the 
omission  of  such  averments  rendered 


the  registration  of  the  order  as  a 
mortgage  null  and  void.  C.  P. 
M'Dowell  y.  WheaUy  562 

SUGGESTION. 

See  Award. 
Fbactice,  4. 

SUGGESTION  OF  BREACHES. 
See  Pleading,  3. 

SUITOR  CONDUCTING  HIS 
OWN  CASE. 

A  suitor,  conducting  his  own  case  at 
Quarter  Sessions,  is  not  privileged, 
if  he  use  towards  his  opponent  terms 
calculated  to  produce  a  breach  of  the 
peace.   Q.  B.    The  Queen  v.  Huickins 

426 

SUMMONS    AND    PLAINT, 
AMENDMENT  OF. 

Where  a  demurrer  is  taken  to  a  portion 
of  the  cause  of  action  in  a  summons 
and  plaint,  and  the  sunmions  and 
plaint  is  then  amended,  the  defendant 
has,  under  the  44th  section  of  the 
Common  Law  Procedure  Act,  twelve 
days  to  plead  to  this  amended  sum- 
mons and  plaint.  Q.  B.  Janes  t. 
Jeffrey 9  13 

TEMPORARY  BARS. 

See  Ejectment. 
Practice,  17. 

THREAT  OF  PROCEEDINGS. 
See  Monet  Paid,  1. 

TIME. 

See  SuiiMONs  and  PiiAint,  Amend- 
ment OF. 

TITHE  RENTCHARGE. 
See  Quarter  Sessions,  1,  2. 

1.  The  average  price  of  com,  for  a  period 
of  seven  years,  ending  1st  November 
1821,  was  stated  in  a  certificate  under 
the  Tithe  Composition  Act  (4  G,  4, 
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c.  99),  and  dat«d  the  11th  of  October 
1628,  to  be  15a.  2d. 

Held  (Gbauvton,  J.,  diuetUitnie), 
that  kltbough,  prima  facit,  tbe  15b. 
2d.  miiBt  be  presumed  to  be  British 
cuireiicj,  7et  tbe  Justices  at  Quarter 
Sessions,  upon  an  application  to  alter 
the  averages,  pursuant  to  the  Tithe 
Bentcharge  Acts,  were  bound  to 
receive  evidence  that  the  ISs.  2d.  was 
intended  to  represent  Ul«  Irish  cur* 
rencj.  Q,  B.  The  Queen  y.  Jtuticet 
of  Xt^o  234 

2.  An  order  of  the  Magistrates  in  Quar- 
ter Sessions,  for  varjring  the  amount 
of  tbe  tithe  rentcharge  of  a  parish, 
pursuant  to  the  4  G.  4,  c.  99,  s.  43, 
and  1  &  2  Vic,  c.  102,  s.  32,  having 
been  quashed  on  the  retnrn  to  a  cer- 
tiorari, alter  the  Ist  of  November,  in 
the  seventh  jear  during  which  such 
variation  shoald  be  made;  upon  an 
applicaUon  for  a  mandamus,  to  direct 
the  Magistrates  to  enter  continuances 
of  the  proceedings  prior  to  the  order 
which  was  quashed,  and  to  adjudicate 
thereon — Held,  per  LKPaor,  C.  J., 
and  PEaaiR,  J.,  the  statute  having 
provided  that  such  variation  should 
be  made  between  the  Ist  of  May  and 
the  1st  of  November  in  every  seventh 
year,  from  the  expiration  of  the  time 
limited  by  the  certificate  of  composi- 
tion, thattbe  Magistrates  had  no  juris- 
diction to  proceed  after  that  period  ; 
but — /Vr  CaAMPTONandMooBE,  JJ., 
that  a  mandamus  should  be  granted. 
Q.  B.  The  Queen  v.  Jtutieee  of 
Mago  249 

TITLE  OF  PLAINT. 
Sea  Dehckbeb. 

TOLLS. 
Se«  Ferkt,  Right  of. 

TOWNS  COMMISSIONERS  ACT. 

In  an  action  for  penalties,  under  the 
S  G.  4,  c  82,  ss.  18,  69,  against  the 


T0VN8  IMPROVEMENT  ACT. 

chairman  of  the  Coonnisnoiiers  for  the 
town  of  Q.,  the  plaintiff,  in  one  conat 
of  the  plaint,  averred  that  J.  F.,  one 
of  the  Commiasionera,  waa  beneficially 
interested  in  a  contract,  wberebj  he 
became  disqualified  as  a  Commissioner, 
and  that  the  plaintiff  (being  dolj 
qualified  for  that  purpose)  required 
the  defendant  to  notify  such  disqnili- 
fication  of  J.  F.,  and  that  his  office 
was  thereby  vacant,  and  also  to  con- 
vene a  meeting  for  tbe  election  of  a 
Commissioner  in  the  place  of  J.  F., 
and  to  proceed  thereon  as  directed  hj 
the  Act.  Breach,  that  the  defendant 
neglected  to  notify  snch  disqualifica- 
tion, and  to  convene  such  meeting. 
Demurrer,  because  the  above  coont 
contained  no  averment  that  a  declara- 
tion of  vacancy  had  been  made,  and 
that  therefore  the  duty  of  the  chair- 
man had  not  arisen,  and  no  penalty 
had  been  incurred. — Held,  that  it  it 
unnecessary  that  a  meeting  of  the 
Commissioners  should  be  convened 
for  the  purpose  of  declaring  the  va- 
cancy, prior  to  tbe  meeting  for  elect- 
ing a  new  Commissioner. 

Per  Lefbot,  C.J.,  CBABirroif  and 
MooBE,  JJ. ;  a  declaration  of  vacancy 
by  B  meeting  of  the  Commissioners  is 
unnecessary. 

Sedper  Febbih,  J.,  dubitatttrr,  such 
declanilion  is  ncceasary,  but  may  be 
made  st  the  same  meeting  by  which 
the  new  Commissioner  is  elected.  Q.B. 
Seymour  v.  Scoll  409 

TOWNS  IMPROVEMENT  ACT. 
1.  An  action  against  the  Commisaionen 
of  a  town,  constituted  under  the  Towns 
Improvement  Act,  sued  by  their  clerk, 
in  their  guati  corporate  capacity,  will 
not  lie  lor  damages  for  an  impn^fier 
dismissal  from  that  ofiice. 

If  any  liability  for  such  dismissal 
attach,  it  can  only  be  actionable 
against  tbe  Commissioners  personally. 
Where  a  bill  of  exceptions  is  taken, 
a  motion  in  arrest  of  judgment  cannot 
be  made ;  and  if  aa  order  have  been 
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granted  on  sndi  motion,  it  can  onlj 
be  upheld  by  abandoning  the  excep- 
tionsy  otherwise  there  might  be  two 
writs  of  error  on  the  same  record. 
Money  having  been  lodged  in  Court 
on  one  count  of  a  summons  and  plaint, 
and  drawn  out  by  the  plaintiff,  that 
count  is  to  be  afterwards  considered 
aa  struck  out,  and  should  be  wholly 
excluded  from  consideration  on  a 
motion  in  arrest  of  judgment  as  to  the 
other  counts.  Q.  B.  Richardson  y. 
Corcoran  121 

2.  Upon  an  application  for  a  quo  warranto 
information,  to  question  the  election 
of  Town  Commissioners,  under  the 
Towns  Improvement  Act  (Ireland) 
1854  (17  &  18  Vic,  c.  103),  the 
Court,  in  order  to  carry  out  the 
objects  of  the  Act  effectually,  will, 
in  every  case,  as  far  as  it  possibly 
can,  adjust  disputes  arising  out  of 
elections  under  that  Act,  when  the 
facts  appear  sufficiently  upon  the  affi- 
davits. 

A  person  who  had  been  an  insol- 
vent debtor  twelve  years  previously, 
but  ever  since  that  time  had  been 
in  solvent  circumstances,  was  elected 
Town  Commisssioner. — Held,  that  the 
previous  insolvency  created  no  dis- 
qualification under  the  17  &  18  Fitc, 
c.  103,  and  10  Vic,  c.  16,  s.  8. 

In  order  to  be  qualified  to  vote  in 
the  election  of  Town  Commissioners, 
the  voter  must  have  actually  paid, 
and  not  merely  tendered,  the  amount 
due  for  county  cess,  in  respect  of  the 
premises  for  which  he  is  rated.  It 
must  also  appear  upon  the  rate-book 
that  he  is  rated  in  respect  of  tene- 
ments within  the  borough,  occupied 
by  him,  to  the  net  annual  amount  of 
£4.  A  general  rating  to  a  much 
larger  amount,  in  respect  of  tenements 
partly  within  and  partly  without  the 
borough,  is  not  a  qualification. 

A  voter  is  disqualified  from  voting 
in  the  election  of  Town  Commission- 
ers, by  demising  part  of  the  premises, 
whereby  the  net  annual  value  of  the 


part  in  his  own  occupation  is  reduced 
below  £4  per  annum. 

A  voter,  who  stated  to  the  Retum- 
ing-officer  that  he  had  voted  before 
at  the  same  election,  was  properly 
rejected,  although  such  statement 
might  have  been  made  through  mis- 
representation or  mistake. 

A  Town  Commissioner,  who  has 
been  served  with  the  conditional  order 
for  a  quo  warranto,  but  disclaims 
the  office,  is  entitled  to  costs  of  ap- 
pearing by  Counsel. 

Quterc — Will  the  Court  entertain 
an  objection  to  a  voter,  which  was 
not  taken  at  the  election  of  the  Town 
Commissioners  ?  Q.  B.  The  Queen 
V.  Brady  610 

TRESPASS. 

See  Civil-bill  Decree. 

Landlord  and  Tenant,  2. 
Rbflevin. 

A  defence  of  justification  to  an  action 
of  trespass  relied  on  a  civil-bill  de- 
cree against  the  plaintiff  and  two 
others ;  the  plaintiff  replied,  alleging 
that,  at  the  time  the  decree  was  ob- 
tained, service  of  process  had  not 
been  made,  and  that  one  of  the  defend- 
ants in  the  civil-bill  was  out  of  the 
jurisdiction  of  the  Assistant-Barris- 
ter; and  it  further  stated  that  the 
Assistant-Barrister  had  been  induced 
by  the  now  defendant  to  sign  an  ori- 
ginal decree,  instead  of  a  renewal  of 
a  former  decree. — Held,  on  demurrer, 
that  the  decree,  being  formal  on  the 
face  of  it,  and  un appealed  from,  was 
conclusive,  and  that  its  validity  could 
not  be  questioned  in  the  present  ac- 
tion.— [Cramfton,  J.,  diiseniientc'] 
Q.B.     Govern  v.  Rowland  218 

UNASCERTAINED    DEBT, 
ATTACHMENT  OF. 

See  Practice,  10. 
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WEIT  OF  REVIVdR. 


UNDUE  INTEBFERENCE  AT 

ELECTION  OF  MEMBEBS  OF 

PARLIAMENT. 

See  Ex  Officio  Information. 

(- 

UNLIQUIDATED  DAMAGES. 
See  SLbapihq,  3. 

UNSIGNED   CONTRACT. 

The  Bubsequent  recognition  of  an  un- 
signed contract  in  writing  for  the  sale 
of  landSy  bj  the  signature  of  his  law- 
fully authorised  agent,  to  a  notice 
specifying  and  adopting  the  contract, 
is  sufficient  under  the  Statute  of 
Frauds  to  bind  the  partj  contracting 
to  be  charged  therewith. 

Semble — ^It  is  a  question  for  the 
jury,  whether  the  agent  signing  the 
recognition  be  **  thereunto  lawfully 
authorised,"  within  the  terms  of  the 
statute.    £.  Norris  y  Cooke         37 

USE  AND  OCCUPATION. 
See  ExxcuTBix  ds  son  tort. 

USER. 
See  Pbescbiption. 

VENUE. 
See  Ex  Officio  Information. 

WILL. 

1.  C.  R*,  being  seised  of  certain  lands 
in  fee-simple,  and  of  others  for  lives 
renewable  for  ever,  by  his  will,  dated 
21  St  September  1841,  devised  the 
freehold  lands;  subject  to  an  annuity, 
to  his  son  John,  to  hold  to  him  during 
his  life,  and  after  his  decease  he  de- 
vised the  same  to  his  lawful  issue,  in 
such  manner,  shares  and  proportions 
as  John  might,  by  deed  duly  attested, 
appoint ;  and  in  case  of  no  such 
appointment,  to  his  issue  equally ; 
and  if  only  one  child,  to  such  only 
child ;  and  in  case  of  John  dying 
without  issue,  he  devised  the  said 
lands  to  his  son  William  and  his 
lawful  issue,  with  like  power  of 
appointment  as  in  the  case  of  John ; 
and  on  failure  of  such  appointment, 


io  such  issue  eqMllfif  And  if  only  one 
child,  then  to  soek  iUld;  aod  in  case 
of  his  son  WUtflbi  dying  without 
issue,  be  then  devised  the  lands  to 
his  son  Tho|nas  tad  his  lawful  issue, 
with  the  like  power  of  Appointment, 
and  with  a  like  limitation  to  his  issue 
in  default  of  appointment ;  and  if  his 
son  Thomas  should  die  without  issue, 
then  he  devised  the  said  lands  to  his 
son  Bernard,  his  heirs  and  assigns. 
The  will  then  contained  devises  of 
two  denominations  of  the  fee-simple 
lands,  in  the  like  terms,  to  William, 
John  and  Thomas,  in  succession,  and 
their  issue,  the  ultimate  limitation 
being  in  each  case  to  Bernard,  hb 
heirs  and  assigns. — ffeld^  per  Moha- 

HAN,  C.  J.,  PiGOT,   C.   B.,   TORI^ERS, 

Perrin  and  Jacrson,  J  J.  (affirming 
the  judgment  of  the  Court  of  Common 
Pleas),  that  each  of  the  sons  took 
estates  tail  in  the  fee-simple  lands, 
and  quasi  tirfl  in  the  freehold. — [Z)t^ 
»ieni%bu8y  Lefrot,  C.  J.,  Greshi^ 
B.,  Moore,  J.,  Ball,  J.,  Penrrfi- 
THBR,  B.>1Ex.  Ch.  Roddy  v.  Fin- 
ger old  138 

2.  A  testator  bequeathed  certain  lease- 
hold lands,  in  the  following  words:— 
"  I  order  and  bequeath  the  rest,  resi- 
due and  remainder  of  my  whole  pro- 
perty in,  &c.,  to  my  only  child  M., 
and  to  her  heirs ;  but,  in  case  of  no 
heirs  or  issue,  I  give  and  bequeath 
the  remainder  thereof,  after  her  de- 
cease, to  the  eldest  son  of  my  sister 
M." — Held^  that  the  bequest  to  the 
testator's  child  M.  created  an  abso- 
lute estate,  subject  to  an  executory 
devise  over,  in  case  of  her  leavins  no 
issue,  the  words  *' after  her  decease" 
meaning  immediately  upon  her  de- 
cease.    C.  P.    In  re  O'Donohue  499 

WINDING-UP  ACTS. 
See  Public  Officers,  Right  of 
Action  by. 

WITNESS. 
See  Bill  of  Sale. 

WRIT  OF  REVIVOR. 
See  Practicb,  21. 


